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CASES,  1638 

1803. 


P.  43  Geo.  III.    A.D.  1803 ;  and  Tr.  44.  Geo.  3.  A.D. 

1804.    B.R.  <^ 

Garej.  Qapper,  Clerk.  | ,  ^^  ^^,^  ,  ^   ^^  <^'- 

Gould  against  the  same*  j 

After  sentence  in  the  ecclesiastical  court  in  a  matter  of  tithes  the 
question  turned  upon  the  construction  of  an  act  of  parliament; 
and  upon  a  doubt  raised  whether  that  court  had  not  misconstrued 
the  act»  the  plaintiff  was  directed  to  declare  in  prohibition  for  the  ' 
more  solemn  adjudication  of  the  question,  and  held  in  such  case 
that  prohibition  lies  after  sentence;  although  the  objection  does 
not  appear  on  the  fiice  of  the  libel,  but  is  collected  from  t,he  whole 
of  the  proceedings  below. 


P.  44  Geo.  III.     A.  D.  1804.    B.  R, 

Safidby  v.  Miller.    [5  East  194.]  Ua^u 

The  London  court  of  requests  has  jurisdiction  by  stat  39 
and  40  Geo.  3.  c.  104.  over  a  contract  for  a  retentiorf  of  tithes  by 
the  tenant,  the  value  of  which  was  under  51. ;  and  therefore  if  the 
viear  sue  for  the  same  and  recover  1^  than  5U  upon  a  count  in  as^ 
sumpsU  for  a  quantum  valebantf  the  defendant  may  enter  a  sug- 
gestion on  the  roll,  stating  that  he  was  a  freeman  and  inhabitant 
of  the  city  of  London,  trading  there  at  the  time  he  was  served  with 
the  writ  for  the  purpose  of  ousting  the  plaintiff  o(  his  costs  under 
the  12th  section  of  the  act 


Sittings  after  Tr.  45  Geo.  III.    A.  D.  1805.    Cane. 

Gordon  v.  Simpkinson.  [11  Ves.  509.]  jtug.  i.  S7, 

Bill  by  an  occupier  of  premises  in  London,  stating  that  the  A  unto 
defendant,  sometime  ago  demanded  tithes  from  the  plaintiff,  at  the  ^^1^']^ 
rate  of  2s.  9d.,  in  the  pound,  according  to  the  stat   (37.  c.l2.)  pAyment  in 
Hen.  8.,  but  not  that  any  suit  had  been  instituted ;  and  suggesting,  ti^^do^ 
that  there  was  a  customary  payment  in  lieu  of  tithes,  but  not  spe-  not  He  upon 
cifying  any  certain  payment,  prayed  discovery  and  relief.    Defend-  i^rf  *" 


Bnt  put  in  a  demurrer  to  the  bill.  tit*>«  i^A- 

Mr.  RickardSf  in  support  of  the  demurrer,  objected,  Ist^  That  Oi^naiy 
the  bill  should  state  what  payments  are  insisted  on ;  2dly,  That  a  ^^^  ^  * 
bill'to  establish  will  not  lie,  unless  the  rector  or  vicar  has  instituted  bill  to  estt- 
proceedings  at  law,  in. equity,  or  the  ecclesiastical  court.  ^flit"^ 

Mr.  Bomilly  for  plaintiff.  '    *  payment. 

The  Lord  Chancellor.  —  This  bill  is  filed  for  discovery  and*^^;^ 
relie£    The  defendant,  entitied  to  tithes  in  London,  claims,  but  holds  wiiere 
without  suit  or  demand,  .2s.  9d.  in  the  pound.    The  plaintiff  does  ^tdto*"* 

Vol.  IV.  Z 
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1805. 

Gordon 

T, 

disooyery 
only,  prays 
relief. 


SupnI59G* 


not  state,  that  he  knows  there  is  a  lesd  accustomed  paj^ent,  or 
that  he  is  ignorant  upon  the  subject,  and  has  a  right  to  discovery 
merely  what  that  payment  is ;  but  he  prays  both  discovery  and 
relief.  He  is  not  entitled  to  discovery  unless  he  is  entitled  to 
relief,  according  to  the  present  course,  (a) 

This  case  is  analogous  to  the  cases  in  the  court  of  Exchequer^ 
deciding  that  a  person  shall  not  file  a  bill  to  establish  a  modusj  un- 
less he  has  been  actually  disturbed.  That  point  was  very  fully 
considered  in  Lord  Caoentry  v.  Burslem.  There  was  also  a  party 
who  must  be  a  party  here  before  any  relief  can  be  given,  viz.  the 
ordinary.  Upon  that  authority  this  bill  for  discovery  and  relief 
cannot  be  supported.  Therefore  allow  the  demurrer ;  but,  following 
that  case,  if  the  plaintiff  chooses  to  amend  the  bill  I  wtU  permit  him, 
paying  the  expence  of  it 


In  debt  for 
■ubtnction 
of  tithes 
under 

c  13.,  the 
plaintiff; 
though  he 
allege  the 
tithe  of  the 
article  to 
haTe  been 
grantedy 
yielded  and 
paid,  &c. 
forty  years 
next  befora. 
the  making 
ofthetta- 
tute^  need  . 
bot  proya 
that  the 
paiticular 
article  was 
cultivated 
thereat 
that  time, 
but  it  lies 
on  defend^ 
ant  to  prom 
itwasnotp 


P.  46  Geo.  III.    A.  D.  1806.    C.B. 

HalleweU  v.  Trappes.    [2  Boew  &  Pul.  N.  R.  1 7».] 

Debt  for  subtraction  of  tithes.  Dedaradon  stated,  that  ike 
tithes  of  turnips  yearly  growing,  &c.  from  the  said  eight  acres  of 
land  within  40  years  next  before  the  making  of  a  certain  act,  &c. 
(2  &  S  Ed.  6.  r.  13.)  were  granted^  yielded^  and  paid^  and  were  of 
right  due^  and  payable  in  their  kinds,  as  Aey  grew  and  arose  by  the 
occupiers  of  the  said  eight  acres  of  land^  A  second  count  was  laid  in 
the  same  manner  as  to  the  tithe  of  potatoes.  The  cause  was  tried 
before  Rooke  J.  at  York  assizes,  and  general  verdict  found  for  plain* 
tiff,  with  60s.  damages. 

Shepherd  Sei}t  moved  for  a  mle^  &a  and  anew^lrial^  object- 
ing, that  the  allegation  in  the  first  and  second,  counts  with  respect 
to  turnips  and  potatoes  was  not  nor  could  be  proved,  because  these 
articles  were  first  cultivated  here  subsequent  to  the  statute;  that 
plaintiff  had  bound  himself  to  prove  that  such  tithes  were  paid 
or  payable^  whereas  those  articles  were  first  cultivated  subse- 
quently to  the  period  at  which  tliey  were  allq;ed  to  have  paid  tithe.. 
Therefore  that  plaintiff  could  not  retain  his  verdict  on  those  two 
counts. 

But  the  court  said  that  the  true  construction  of  the  stat.  Ed.  0; 
was,  that  if  lands  charged  were  subject  to  tihe  payment  of  tithe 
within  the  period  pointed  out,  that  wad  sufficient  to  prove  the 
allegations  in  declarations  of  this  kind,  and  to  support  the  plaintifi^s 
action ;  that  if  it  were  clear  that  nothing  but  wheat  had  ever  been 
sown  upon  this  land,  still  that  would  not  preclude  the  tithe  of  other 
tithable  produce  being  taken;  and  that,  as  no  evidence  had  been 


(a)  JBaker  ▼.  MtOiA,  10  Vh,  544. ;  Old.  55S. 
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oflbred  at  the  trial  to  prore  that  tarnips  and  potatoes  were  Dot  cuU  1806. 

tivated  previous  to  the  stat  Ed.  6.  they  could  make  no  such  pre^  wasumA 

sumption  against  the  justice  of  the  case»  though  the  &ct  might  be  v. 

asserted  by  persons  who  had  written  on  the  subject,  and  their  own  ^^rp^' 
information  led  them  to  believe  that  turnips  were  in  cultivation 
faefiMre  the  statute  Ed.  6. 


Tr.  46  Geo.  III.    A.  D.  1806.    Cane. 

Jntrcbtts  v.  The  East  India  Compary.  [13  Ves.  9.]  ^^  ^*  *' 

Bill  for  tithes  in  i^mifo^  under  the  depree  and  Stat.  (37  J%tt«8.)9  S.C. 
at  the  rate  of  2s.  9dL  in  the  pound,  upon  the  annual  value  to  be  let,  p.c.  4«4, 
of  premises  consisting  of  extensive  warehouses  lately  erected  by  Becree  un. 
the  East  India  Company,  and  used  by  them  in  the  course  of  their  s7  Hen.  s. 
trade.    They  were  erected  upon  the  sdte  of  small  tenements,  some  ^  P*7r 
of  which  appeared,  by  the  answer,  to  have  been  formerly  occupied  tithes  in 
at  \dm  rents;  as  to  the  others,  the  ancient  rents  were  not  known,  f'^'n'^as 

.      t.        *®  ware- 

The  answer  did  not  state  any  specific  customary  payment  in  lieu  homes 
of  tithes ;    but  alleged  generally,  that  some  less  sum  than  after  ^^^ j  ^ 
the  rate  of  2s.  9d*  in  the  pound  were  paid,  specifying  by  a  sdiedule  Ompanff^ 
some  payments :  not,  however,  carrying  Ihem  back  to  the  date  of  ||^^  ^id 
the  statute*  buiUtingSy 

Defendants  insisted  that  the  paymat,  according  to  the  statute,  ^^"" 
could  only  be  on  such  of  the  aid  rents  as  were  ascertained ;  and  ^on  at 
Aat  nothing  was  to  be  paid  in  respect  of  those  premises,  the  ancient  the  pound 
rents  of  which  were  not  known;  and  they  contended  that  an  issue  upon  the 
ought  to  be  directed ;  which  was  opposed  by  the  plaiatiiF,  insisting  let/'^thout 
that  no  q[>ecific  customary  payment  being  set  up,  no  foundation  ^  '^^  ^ 
was  laid  for  an  issuer  tomaiy^^' 

Rkhardsj  Leach^  and  Wetherdl  for  the  plaintiff,  argued,  1st,  ^^^^ 
That  the  def^adaats  had  not  shewn  any  certain  customary  pay«  of  uthcs 
ment  in  lieu  of  tithes.    My,  That  the  word  <«  rent,'*  used  in  the  {^  "^ 
statute,  meant  *^  value  f  and,  therefore^  that  houses  occupied  by 
the  owners  were  subject  to  tidie. 

Adam,  Alexander^  and  Wjfott,  for  the  defendants. 

The  Master  of  the  Rolls.  -^  The  question  in  this  case  is,  in  what 
manner  the  defendants  are  to  pay  tithes  for  such  of  their  houses  and 
warehouses  as  lie  in  the  parish  of  which  the  plaintiff  is  rector.  I  do 
not  find  in  the  answer,  that  there  are  any  of  the  premises  belongikig 
to  the  defendants  within  this  parbh,  for  which  no  tithe  is  payable. 
la  dieir  schedide  ihey  represent  some  tithe  to  be  actually  paid  for 
every  pert  of  their  property  within  die  parish.  Where  any  tithe 
is>  payable  it  must  be  at  the  rate  of  fis.  9d.  in  the  |lonnd  of  the  rent 
<Mr  value,  as  ihe  statute  may  be  construed ;  except  when,  at  the 
time  the  statute  was  made,  a  less-sum  had  been  accustomed  to  be 
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1806.     paid;  I  say  at  the  time  of  the  statute,   as  that  is  the  proposition 

'  Antrobut    ^  ^^  Midde :  though  it  may  be  made  out  by  evidence  at  a  much 
V.        more  recent  period.     I  am  not  aware  of  any  case  in  which  an 

Comj'o^^  issue   has   been   directed,    where   the  defendant  did   not  speci- 
fically state  what   was   the   customary  payment  upon  which  he 
/       meant  to  insist.    That  is  not  done  by  this  answer,  either  directly 
or  by  reference.      What  is  inserted  in  the  answer  might  be  per- 
fectly true,  though  the  parents  had  varied  every  year,  if  they 

Supra  633.  had  not  come  up  to  2s.  9cL  In  the  case  of  Bennett  v.  Trepass  pre- 
cise sums  were  stated  as  the  customary  payments  upon  which 
the  defendant  meant  to  insist ;  and  those  sums  were  afterwards 
found  by  a  jury  to  be  customary  payments,  within  the  meaning  of 

Sopnissi.  the  statute.  In  the  case  of  the  warden,  &c  oi  St.  PauTs  v.  Morris, 
the  defendants  insisted  upon  payments,  rendered  certain  by  reference 
to  the  paper  which  they  called  ^^  the  first  or  ancient  rate,'^  and  that 
the  payments  under  that  were  ancient  customary  payments.  In 
that  case  Lord  Eklon  objected  to  the  issue,  thinking  that  upon  the 
whole  record  no  specific  customary  payment  was  set  up,  as  two 
dlfierent  payments  were  set  up.  The  objection  is  as  strong,  that 
here  is  no  specific  payment  alleged.  In  that  case  the  different 
valuations  destroyed  the  specification ;  in  this,  any  specification  is 

SupiaisH.  altogether  wanting.  In  the  case  of  Brany^ston  v.  Heron,  in  which 
the  allegation  was  much  more  specific  than  this,  yet  an  issue  was 
denied.  They  stated  the  clause  in  the  statute ;  and  then  said  there 
were  ancient  payments  made  in  the  parish,  less  thaa  2s.  9d.  in  Ihe 
pound,  and  referred  to  an  ancient  record  of  1629  in  support  there* 
of.  The  proposition  in  this  answer,  that  less  payments  than  at  the 
rate  of  2s.  9d.  in  the  pound,  had  been  accustomed  to  be  paid,  says 
nothing  more  than  that  the  tithe  had  not  been  paid  at  the  rate  of 
2s.  9d.  That  is  perfectly  immaterial,  unless  you  can  shut  out  the 
claim  to  the  full  statutory  tithe,  unless  you  can  shew  some  q)ecifie 
customary  payment  that  may  be  presumed  to  have  had  existence ' 
at  the  time  the  statute  was  made.  That  is  not  done ;  and  therefore 
the  defendants  have  not  enticed  themselves  to  an  issue. 

The  rector,  therefore,  is  of  course  entitled  to  a  decree,  at  the  rate 
of  25.  9d. :  the  question  then  is,  on  how  many  pounds  is  tithe  to.be 
taken  ?  These  premises  are  not  in  lease,  no  rent  is  reserved.  The 
plaintiff  says,  the  tithe  of  property  in  the  occupation  of  the  owner 
is  to  be  paid  upon  the  value  of  the  premises  to  be  let;  or  at  least 
that  must  be  the  rule,  where  the  property  does  not  exist  in  the  same 
state  in  whic/i  it  ever  has  been  let.  That  is  the  case  of  all  the  pro- 
perty. These  buildings  being  all  newly  erected,  the  premises  are 
materially  altered ;  as  to  some,  the  rent  last  paid  is  known ;  as  to 
others  that  is  not  known.  The  expression  of  the  statute  is,  *^  that 
every  owner  occupying  himself,  shall  pay  after  the  quantity  of  such 
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yearly  rent  as  the  same  was  last  letten,  without  fraud  or  covin,''     1806. 
(sect.  4.)    The  owner  might  say  his  house  was  never  let,  and  there-   "^IJJ^^ 
lore,  there  being  no  rent  at  which  it  was  last  let,  it  is  not  liable  to        ▼. 
any  tithe,  and  it  is  difficult  upon  this  clause  of  the  statute,  to  main-  ^J^^*^ 
tain  the  claim  of  tithe  for  new  houses  occupied  by  the  owners* 
Yet  it  seems  strange  that  the  rector  entitled  to  tithe  for  the  old 
house  should  lose  his  right  to  any  tithe,  merely  because  a  new 
house  has  been  built  in  its  place,  all  other  circumstances  remaining 
precisely  the  same.     There  is  no  reason  for  the  distinction  between  . 
houses  let  and  not  let,  that  has  been  suggested,  great  incongruity 
would  arise  from  that,  and  the  words  are  large  enough  to  include 
both.    The  express  exemption  of  some  houses  that  never  have  been 
let  forcibly  implies,  that  if  that  exemption  were  not  expressed,  all 
houses,  whether  let  or  not,  would  be  liable,  but  dien  the  difficulty 
occurs  that  the  payment  is  to  be  according  to  the  rent;  therefore 
when  there  is  no  rent,  no  tithe  is  due.     But  upon  the  whole  less 
violence  is  done  to  the  statute  by  construing  the  word  ^^  rent"  in 
different  senses,  as  it  is  used  in  dififerent  clauses,  that  by  holding  all 
houses  that  never  were  in  lease  to  be  out  of  the  statute. 

But  this  is  a  difficulty  with  which  I  have  not  to  contend,  for  in 
this  respect  the  construction  is  settled  by  decision ;  upon  which 
**  rent''  means  either  actual  rent  or  estimated  rent  with  reference 
to  the  value ;  and  in  opposition  to  that,  there  is  nothing  but  a 
dictum  of  Lord  Coke  (2  Inst.  660),  for  it  is  not  the  point  in  tlie 
cause  that  where  houses  were  not  let,  that  is  casus  omissus,  and  no 
dthe  is  payable.  Ivatt  v.  Warren  contains  a  general  declaration  Supni054. 
as  to  the  construction.  In  that  case,  the  proposition  is  laid  down 
as  to  hew-buUt  houses  where  sheds  formerly  stood,  in  general  terms, 
without  regard  to  tb^  circumstance  whether  the  bouse  was  let  or  - 
not ;  that  die  exemption  allowed  to  the  shed  is  at  an  end,  the  mo- 
ment a  dwellmg-house  is  substituted;  that  tithe  attaches  upon  it 
as  a  dwelling-house;  and  it  is  not  a  necessary  proposition  that  it 
should  be  let. 

The  case  of  Grant  v.  Cannon  proves  that  in  the  occupation  of  the  Siupra  54i. 
owner  the  payment  for  tithe  is  to  be  ^uxx>rding  to  the  value ;  ad- 
mitted in  that  instance  to  be  worth  60/.  per  annum.  There  are  a 
great  number  of  cases  in  which  the  decree  has  been  expressed  in 
diese  terms ;  that  the  defendant  shall  account  and  pay  after  the  rate 
of  2s.  9(/.  in  the  pound  for  the  yearly  rent  or  value  of  the  premises. 
I  do  not  understand  the  court  to  mean,  that  where  there  is  a  yearly 
rent  recourse  shall  be  had  to  the  value;  but  the  meaning  is  that 
the  defendant  is  to  account  according  to  the  rent,  if  there  is  rent; 
and  according  to  the  value,  if  there  is  no  rent.  Upon  any  other 
supposition  it  is  very  difficult  to  introduce  the  word  ^*  value"  in 
such  a  number  of  decrees ;  for  that  word  is  not  in  the  statute.  The 
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eoort  therefore  introdttdng  it  in  die  decree,  understands  the  tme 
construction  of  the  statute  to  be  that  tfie  word  *^  rentf  may  bear 
the  double  sense  ^<  reaenred",  or  <*  estimated*'  rent.  The  case  of 
WiUiamsoH  v.  Godifig^  is  precisely  in  point.  There  is  no  dis- 
tinction between  this  case  and  that  Upon  all  the  ground  occu- 
pied by  the  defendants,  buildings  of  some  description  formerly 
stood ;  of  some,  the  former  rent  is  known ;  of  others,  it  is  not  known. 
The  point  in  this  case  is,  what  is  the  value  of  the  buildings  erected 
in  lieu  of  those  whidi  formeriy  stood  there  ?  If  the  statute  had  not 
received  fi  construction,  I  shcwikl  have  thought  it  necessary  to  pnt 
this  construction  upon  it  in  order  to  make  it  consistent ;  but  if  I  had 
my  doubts,  these  authorities  would  have  over^ruled  them.  Decree 
for  payment  at  the  rate  of  Qs.  9d.  in  the  pound  upon  the  value. 
Affirmed  in  the  House  of  Lords.   1  Dow's  P.  C.  464*.  (a) 


Tr.  46  Geo.  III.  A.  D.    1806.    Scac. 

AskeoD  v.  Greenhcno*    [2  PrL  31 4.] 

MoDUSES  oflcL  for  each  lamb  where  the  number  did  not  exceed 
four;  l5.  where  the  number  did  not  exceed  five;  Is.  ScL  where  the 
number  did  not  exceed  six;  Is.  9d.  where  the  number  did  not  ex- 
ceed seven;  1^.  10^  when  the  number  did  not  exceed  eight; 
Is.  lid,  where  the  number  did  not  exceed  nine;  and  2s.  where  the 
number  did  not  exceed  ten;  were  held  not  rank,  and  sent  to 
an  issue,  (i) 


Jem*  97» 
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H,  47  Geo.  III.    A.D.I8O7.   B.R. 

Phillips  V.  Dcwies.     [8  East.  1 78.] 

Action  on  the  statute  2  &  S  Bd.  6.  e.  1 8.  by  impropriator,  to 
recover  the  treble  valu^  of  the  tithe  of  corn  omitted  to  be  set  out 
by  defendant.  At  the  trial  the  defence  set  up  was  a  custom  to  set 
out  the  eleventh  mow  of  com  instead  of  the  tenth,  ^nd  after  this 
had  been  established  \fy  iw^y  witnesses  as  the  custom  which  had 
always  prevailed  in  the  parish  (acpprding  tp  which  custom  the  tithes 
had  in  this  instance  been  set  out)  and  it  appearing  to  tti.e  judge* 
that  there  was  a  x^  qu^tion  of  right  to  be  tried^  he  nonsuited  the 
plaintiff  on  the  ground  that  an  action  to  recover  a  penalty  was  not 
a  proper  form  of  action  to  try  the  question,  {c) 

Williamsj  Serjeant,  vp^oyed  tP  set  aside  the  non-suit 

Ije  BlanCi  J.  (who  tried  the  cause)  having  consulted  with  the  rest 


(a)  See  KynatUm   t.   East  India   Company^  4  Pri.  383.  infra,     Drake  ▼«  AnyeA»  5  Fri.  369. 

4  Pri.  84.  supra  1630.  infra, 

^      {h)  On  modusea  for  lambs,  see  J3eHie  v.  JBeaw  (c)  See  Calcrajl  v.  Gib^s,  4  T.  R.  681.   and  the 

rnont,  2  Pri.  303.  itifra,     X^ayng  v.  Yarborougfh  cases  there  cited. 
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of  the  court,  said  be  had  been  itMed  at  the  trial  by  the  supposed     1807. 
analogy  between  this  case  and  the  game  laws;  but  upon  consider-    "m^ZJ* 
ation  there  appeared  to  be  these  material  di^nctions  between  them.        t.  . 
This  is  an  action  by  the  party  grieved,  who  is  the  owner  of  the     ^'^' 
tithes,  whereas  actions  for  penalties  on  the  game  laws  ace  brought  riBh,  to  set 
by  commoti  iz^xrmers*    Also  questions  of  boundary  are  triable  in  ^^^ 
other  actions,  more  appropriate  to  the  trial  of  such  questions  than  inst^  of 
an  action  for  a  penalty ;  but  this  action  for  the  treble  value  on  the  |||^^ 
statb  Ed,  6.  is  the  only  common  law  remedy  for  asserting  the  party's  the  Taiidiiy 
ri^t  to  take  tithes.     The  other  judges  concurred  that  the  validity  ^^J^ci 
of  the  cuatoim  might  be  tried  in  this  action.    Rule  absolute.  uich  a  cus- 

torn,  is  pro  • 
perly  triable  In  this  form  of  action,  though  penal  in  its  nature ;  being  given  to  the  party  grie?ed»  and 
oi4y  nmedy  at  ooomon  law  Ibr  sobtoMlion  of  tilhi  due  to  Mm. 


M«i 


Tr.  47  Geo.  III.    A.  D.  I8O7.    C.  B. 

Cobb  V.  &%.     [2  Bos.  &  Pul.  N.  R.  4166.2  June  ». 

Action  on  the  case  by  the  rector  eSIghtham  co.  Kent^  against  s.c. 
defendant  as  occupier  of  certain  lands  therein,  for  obstructing  a  k.p!c. 
way  by  which  plaintiff  claimed  a  right  to  carry  off  d^ndant's  farm  ^3* 
the  tithes  of  wheat  grown  in  a  close  celled  the  Seven  Acres*     After  not  enuaed 
goii^  into  evidrace,  Macdonald  C.  B.  tdid  the  jury,  that  on  the  ^^  ^ 
evidence  the  matter  resolved  itself  into  a  p<unt  of  law ;  that  the  par*  by  eveiy 
eon  hfid  a  ri^t  to  use  the  same  road  for  carrying  his  tenth  part  as  ^^^^ 
the  occupier  had  for  carrying  his  nine  parts,  when  he  had  occasion  himself  usee 
to  cany  them  off  the  premises;  that  there  was  no  evidence  of  the  ^pj^^^f 
tithes  having  at  any  time  been  carried  by  the  public  road;  and  that  hisfann. 
the  plaintiff  had  {proved  that  for  three  years,  fifty-two  years  ago,  ^i^yonit 
the  lithe  com  was  carried  by  the  road  which  the  plaintiff  claimed ;  use  such 
that  this  road  was  proved  to  be  a  commop  track  by  which  all  other  fa„n^ 
parts  of  the  produce  of  the  &nn  when  carried  in  this  direction  were  ^oes,  for 
taken  into  the  great  road,  and  he  thought  the  plaintiff  entitled  to  a  tion^rthT 
verdict.  —  Verdif:t  for  plaintiff  upon  a  rule  detained,  &c.  why  a  ^^?f  J'l 
newtrklshpuldnotbeh-d.  ^Tgtr. 

Bestf  Seijeant,  shewed  cause. 

^y^  Seijeant^  was  sti^ped  by  the  court 
.  Sir  J.  Mansfield,  C«  J.— -The  general  rule  which  has  been  alluded 
^  is  confined  to  the  close  in  which  the  tithes  arise.  It  does  not 
fbllpw  that  the  rector  is  entided  to  go  over  any  other  lands  of  the 
farmer  which  are  used  by  him  as  a  road.  Here  is  a  road  by  the 
farm-house,  down  to  the  public  road,  by  which  the  parson  might 
have  gone.  When  the  farmer  brings  his  nine-tenths  home^  he 
comes  no  further  than  his  own  &rm-yard :  he  has,  therefore,  no 
occasion  to  use  that  road  to  carry  his  nine  parts.  The  question  is, 
wheth^  the  parson  has  a  right,  because  the  farmer  uses  the  other 
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180?.  road,  to  use  it  too  ?  There  is  scarcely  any  evidence  in  nif^xnl  of 
Q^  the  claim:  there  could,  indeed,  be  butlitde,  and  the  general  evi- 
'  ▼.  dence  is  only,  that  the  road  claimed  was  used  by  the  farmer*  The 
^^'  question  has  never  been  submitted  to  a  jury :  the  plaintiff,  therefore, 
must  maintain  this  point,  that  whatever  road  die  &nner  uses  for 
his  own  convenience  and  occupation  of  bis  &rm,  though  not 
the  usual  road  from  the  close  in  question,  and  though  there  is 
another  road,  the  parson  may  use  also.  I  never  thought  that  the 
parson  in  taking  his  tithes  had  a  right  to  use  any  road  but  that 
which  the  farmer  used  in  taking  his  nine  parts :  I  never  supposed 
that  the  parson  had  a  right  to  use  any  other  road  because  the  far- 
mer used  it  for  other  purposes.  In  diis  case  the  road  claimed  by 
the  plaintiff  is  not  used  by  the  &rmer  for  carrying  his  nine  parts, 
and  there  is  another  road  which  the  parson  may  use.  The  tithe 
has  been  under  composition,  and  the  public  road  is  bad ;  I  do  not 
see,  however,  how  the  plaintiff  can  claim  the  road  in  question,  ex- 
cept by  prescription ;  he  does  not  do  that,  and  there  is  very  little 
evidence  to  si^port  it.  The  case  was  treated  at  the  trial  as  a 
matter  of  law,  that  the  parson  had  a  right  to  use  any  road  used  by 
the  farmer ;  I  think,  therefore,  there  should  be  a  new  trial.  Heaiky 
Booke^  and  Charnbre  Justices,  concurred ;  the  last  referred  to  Bos- 
Supniioi.  wnih  v.  Limbrictj  and  observed,  that  the  rule  went  no  further  than 
this;  that  the  tithe  owner  is  entitled  to  make  use  of  the  road 
ordinarily  used  for  the  ordinary  occupation  of  the  close  in  which 
the  tithe  is  taken. 


Tr.  48  Geo.  III.    A.D.  1808.     B,  R. 

0 

•^«w  20.  Newman  v.  Morgan.    [10  East  5.] 

Atcommon       This  was  ail  action  on  the  case  brought  by  plaintifi^  occupier 
titfaabie  in    of  Certain  lands  in  the  parish  of  Homckurch  in  Essex,  against  de- 
S^h^*  fendant,  as  farmer  of  the  tithes  of  the  same  parish.     The  first 
been  tedded  count  Stated,  that  after  the  occupier  of  lands  in  the  parish  had 
J^^  -     gathered  the  tithes  of  grass  growing  thereon  into  heaps,  the  rector, 
the  process  after  notice,  had  been  used  to  make  the  same  into  hay.     That  the 
H  ^tohay.    P^^°^^ ^^  mowed  rye-grass  and  clover  at  the  time  mentioned  in 
the  declaration,  and  gathered  the  tithes  into  heaps,  and  gave  notice 
thereof  to  the  defendant,  who  neglected  to  make  the  same  into  hay, 
but  permitted  it  to  rot  on  the  ground,  whereby  the  plaintiff  was 
damaged.     A  second  count  charged,  that  the  defendant  neglected 
to  take  away  the  tithes  of  hay  from  the  plaintiff's  ground,  after  the 
same  had  been  duly  «;et  out,  attd  notice  given  by  defendant,  &c. 
At  the  trial,  before  Heath  3^  at  Chelmsford,  the  plaintiff^s  coun- 
sel in  opening  the  case  stated,  that  the  tithes  had  been  set  out  from 
the  swarthe  in  grass  cocks ;  when  the  learned  judge  said  that  if 
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such  w^re  the  iact»  he  should  nonsuit  the  plkintifl^  for  the  plaindff    1808. 

ought  first  to  have  tedded(a)  or  made  it  into  hay:  and  a  witness,  ~ 

who  was  afterwards  called  for  the  p]ainti£^  proving  that  the  tithes        ▼. 
were  set  but  from  the  swarths  into  grass  cocks  without  any  tedding    -^'"S^^ 
or  making  the  same.    The  plaintiff  was  nonsuited.    The  nonsuit 
was  moved  to  be  set  aside  in  the  preceding  term,  on  the  ground  that 
the  common  law  did  not  require  any  degree  df  labour  to  be  ap|died 
to  the  grass,  in  the  process  of  making  into. hay,  before  it  was  tithed; 
but  only  the  severance  of  the  t)snth  part  from  the  nine,  in  grass 
cocks,  in  order. that  the  parson  might  remove  it  or  make  into  hay 
at  his  own  essence ;  and  a  rule  nin  was  obtamed ;  against  which, 
Shepkerd  and  Besi^  Serjeants,  shewed  cause. 
Garram  and  Manyat^  in  support  of  the  rule* 
Lord  EUenborough  C.J.  —  I^  from  the  state  (rf*  the  weather  and 
the  condition  of  the  grass,  tedding  were  not  necessary*before  it  was 
put  into  grass-cocks,  the  plaintiff  should  have  shewn  that;  but  as 
no  evidence  of  that  kind  was  offisred  we  must  take  the  fiict  to  be, 
that  the  usual  method  of  treating  the  grass  after  it  was  cut,  by  ted- 
ding it  before  it  was  put  into  grass-cocks,  in  the  common  process 
of  making  it  into  hay,  was  proper  to  have  been  pursued  in  the  pre- 
sent instance,  and  that  it  was  not  done.     It  appears  to  me,  that  the 
learned  judge  correctly  laid  down  at  the  trial  the  common  law 
principle  of  tithing  as  applied  to  this  case.    It  cannot  be  that  all 
that  is  necessary  to  be  done  by  the  occupier  is  to  cut  down  the 
grass  and  divide  it  into  ten  parts,  as  Lord  Chancellor  Kit^  is  sup- 
posed to  have  said  in  the  case  cited  (&) ;  nobody  contending  that 
it  is  sufficient  to  give  the  rector  the  tenth  blade  of  grass,  or  that  it 
is  to  be  tithed  in  the  swarthe,  which  is  often  so  unequal  that  it 
cannot  be  ^rly  divided.     The  rule  then  is  for  the  rector  to  take 
his  tenth  part  in  that  first  convenient  stage  of  the  process  when  the 
subject-matter  may  be  equally  divided,  and  that  is  when  it  is  put 
into  grass-cocks  in  the  common  process  of  hay-making ;  and  it  is 
agreed  on  all  hands,  that  the  usual  course  is  for  the  grass  to  be 
tedded  after  it  is  cut  before  it  is  made  into  grass-cocks*    This  may 
possibly  not  be  necessary  under  extraordinary  circumstances  of 
weather ;  but  where  that  is  so,  it  ought  to  be  shewn.  It  is  said,  how- 
ever, that  tedding  was  held  not  to  be  necessary  in  Hall  v.  Fetfy- 
place  *,  and  Hide  v.  Ellis.f    That  does  not  so  distmctly  appear  •  s„p„ 
by  the  former  of  those  cases ;  but  at  any  rate  the  authority  of  them  ^• 
is  questioned  by  Lord  Rotte,  in  his  Abridgement^  who  refers  to  432. 
other  cases,  where  the  contrary  doctrine  was  adjudged  (c).    In  addi- 
tion to  ^hich,  the  doctrine  of  Hide  v.  IXlis  has  been  expressly 

(a)  To  ted,  firom  the  Saxon  teadan,  to  pre*        (b)  Fw   w,  Jyde,    2  F.  Wms.  322.    Mnpra 
pare,  to  Uy  grass  newly  mown  in  rows.    John'    697. 
nm'9  Diet,  diet  Uortimer.  (c)  1  RoUe'i  Abr.  644. 
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1608.  contradicted  ia  a  modern  case,  tlnit  of  Brook  v.  P&mer  («^  where^ 
ia  answer  to  a  bill  filed  bf  the  rector  ijiJPryem  Bamet  for  an  ac* 
ooont  of  tithes  in  kind,  amongst  otheis  (at  the  tithe  of  hay;  the 
defendant  Pcnoer  stated  that,  in  ITTSj  he  mowed  a  field  of  gras% 
and  put  the  produce  into  grass-codes,  and  gave  die  plaintiff  notice 
that  he  was  ready  to  set  out  the  tithe  thereof;  that  the  plaintiff 
thereupon  attended,  and  desired  to  know,  whether  such  grass  had 
beoi  tedded  abroad  and  raked  in  before  it  was  cocked?  and,  on 
being  informed  that  it  had  not ;  but  that  the  same  was  cocked  out 
of  the  swarthe,  he  refiised  to  take  it  in  that  way.  That  the  de* 
fendant  being  informed  by  some  of  the  oldest  inhabitants  of  the 
parish,  that  such  had  been  the  custom,  refused  to  set  out  the  tithes 
in  any  other  manner.  But  the  court,  after  hearing  witnesses,  ulti- 
mately decreed  the  defendant  to  account  for  the  tithes.  The  court, 
therefore^  pronounced  on  the  mode  of  setting  out  the  tithe  of  hay 
there  claimed  by  the  rector  as  the  common  law  obligations^  that 
the  Bubjeot*matter  first  presents  itself  in  a  tithable  shape  when  put 
into  grass-cock^  and  that  teddidg  is  necessary  before  it  is  put  into 
such  cocks. 

Grose  J.  concurred 

Le  Blanc  J.ooncurred^  referring  to  a  case  of  Blaney  v.  Whita^ 
kerj  tried  on  the  western  circuit,  and  which  came  before  the  court 
of  K.  B.  on  a  motion  for  a  new  trial  in  M.  3S  Qeo.  3.  <'  It  was 
an  action  on  the  case  against  the  parson  for  not  taking  away  the 
tithe  of  turnips  after  they  had  been  set  out.  The  turnips  had  been 
drawn  to  feed  cattle,  and  every  tenth  turnip  was  thrown  aside  as 
drawn  on  a  ridge  opposite  to  the  parson.  The  question  was.  Whe- 
ther the  tithe  was  properly  set  out?  the  parson  contending,  that 
the  turnips  ought  to  be  set  out  in  heaps,  or,  at  least  gathered  into 
heaps  for  him. 

Ashkurst  J.  said^  that  in  hay  and  corn  th^  &rmer  must  put  it  into 
cocks  and  dieaves  for  his  own  benefit,  and  therefore  he  should  do 
the  same  for  the  parson ;  but  that  a  man  was  not  obliged  to  bestow 
more  labour  than  the  nature  of  the  thing  required  for  the  ben^t 
of  the  parson ;  and  that  this  agreed  with  the  cases. 
Bajfiejf  J.  assented.     Rule  discharged,  {b) 


Noih  10. 

Composi- 
tions for 
tithes  cease 
ontbe 


M.  49  Geo.  III.    A.D.  1808.    B.  R. 

Williams  and  others  v.  Pow/^  Clerk.    [10  East  270.] 

The  late  vicar  of  Abergavenm/  made  compositions  with  his  pa- 
rishioners for  the  vicarial  tithes  which  were  payable  September  ,29$ 
and  the  Easter  ofierings  were  payable  on  the  10th  of  April  in  each  ' 

—    !■  Ill  ■  II  ■  I       II       !■        ■  ■!!.■      ■  ■  ■    ■  I  .III  — i—— — .— ^-      I-     -     ■       H     — — — 

(a)  4  Wood's  Deer.  91. 
{b)  See  Por/tMger  v.  Johnson^  m/tpra  286.    JSoUewdl  ▼.  Trappe$t  2  Taunt.  SS.  vifra^ 
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ye(ur;  and>  having  received  his  compositiou  up  to  Sepi.  29»  1802,      ]9M« 

he  died  March  10^  1803.   la  the  M^  following,  the  defendant,  the  "J^^^j^ 
pre^eol  vicar,  wa3  preMHted,  and  in  Naoember  following  inducted.        ▼. 

The  Bastes*  oflbrings  were  collected  by  the  sequestrator  after  April  ^^_ 

1808,  and  were  paid  over  by  him  to  the  defiendant;  and,  after  death  of  the 

Michaelmas  in  the  same  year,  the  defendant  recdved  the  vicarial  ^^  ^^^^^ 


tithes  from  some  of  the  parishioners,  according  to  the  composition  |^ 
of  his  predecessor,  and  from  others  according  to  new  compo^tions,  iMst  u  to 
soma  more  some  less  than  the  former,  in  all,  the  amount  of  181^  ^  f*bT* 
and  upwards.    The  plaintiffi,  the  personal  representatives  of  the  if  the 


late  vicar,  brought  this  action  for  money  had  and  received  against  ^^^  ^  ^ 
the  present  vicar,  to  recover  a  proportion  of  such  compositions  up  odYe  the 
to  the  time  of  the  late  vicar's  death,  amounting,  as  they  calculated,  ^^^ 
tp  68/9  and  upwards*    Defendant  disputed  his  liabiliQr  to  account  afterthe 
for  the  compositions  not  due  till  his  owu  time»  but  paid  202.  into  ^^^^^^^ 
coqrt»  in  older  to  cov^  any  small  sums  which  might  have  been  M>r,  be  cm 
due  for  tithes  or  dues  which,  if  received  in  kind,  might  have  ac-  coimtdbie " 


crued  between  iS^^^ndfT  29, 1802,  and  the  death  of  bis  predecessor,  tothe^ 
March  10,  1808 ;  which  sum,  it  deariy  appeared,  was  more  than  nidipOT- 
aufficient  to  cover  any  such  tidies  or  dues ;  saoALe  Blanc  J.,  before  ^[^^^^ 
whom  the  cause  was  tried  at  Momiofkhf  being  of  opinion  that  the  of  the 
representatives  of  the  late  vicar  could  have  no  daim  to  the  Eader  ^^^   • 
oflferings  due  after  bis  death;  and  that  his  death  put  an  end  to  the  kmd,  ac- 
comppsitions  for  the  vicarial  tithes,  at  least  with. respect  to  hia  ^^^' 
successor,  and  that  the  present  vicar  could  not  be  liable  to  account  iwt  compo- 
for  more  of  the  compositions  which  he  had  received  from  the  pa-  ^l^*]^ 
rl^ioners  than  the  value  o£  the  tithes  due,  if  any  vicarial  tithes  for  the  hyrt  in. 
milk  and  eggs  might  have  accrued  in  that  interval  between  &p^.29,  ^  \^ ' 
1802,  and  March  10,  180S,  would  amount  to,  which  were  more  ^«^ 
than  covered  by  the  money  paid  into  court,  directed  the  jury  to  amounted 
find  for  the  defendant,  with  liberty  to  plaintiff's  counsel  to  move  ^>  uxi  not 
to  set  aside,  &c.  and  enter  a  verdict  for  plaintiffi  for  the  whole,  accoidii^ 
or  so  much  of  the  composition,  as  the  court  should  think  them  ^^  ^ 
entided*  run  befim 

Jetvi^  now  moved  accordingly,  insisting  that  the  present  vicar,  ^,^^ 
having  adopted  the  compositions  made  by  hia  predecessor,  and  hst  pay- 
received  them  a9  such,,  had  charged  himself  with  receiving  a  pro-  "'^^ 
portionaUe  part  of  the  groaa  sum  up  to  the  time  of  his  prede* 
cessor's  death  for  his  use^  and  cited  the  case  of  Paget  v.  Gee  as 
apposite,  (a) 

Lord  EUenhorough  C«  J.  -^  In  the  case  cited,  each  day's  occupa* 
tion  by  the  tenant  was  valuable  to  him,  and,  therefore,  there  might 
be  an  equitable  apportionm^it  of  the  rent  accruing  from  day  to  day. 


(a)  AmU.  198. 
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in  respect  to  such  valuable  occupation ;  and  the  remainder-man 
who  received  the  whole  might  still  be  considered  as  equitabhf  ac^ 
countable  for  the  proportion  which  accrued  in  the  time  of  the 
tenant  in  taiL  But  here  the  composition  was  at  end  by  the  death 
of  the  former  vicar;  and  the  present  vicar,  in  fiu^t,  received  nothing 
for  him ;  for  ho  tithes  had  become  due  since  the  last  payment  in 
September^  beyond  what  the  money  paid  into  court  was  sufficient 
to  cover,  {a) 

Rule  refused. 


Tr.  49  Geo.  HI.    A.  D.  1809.    B.  R. 

Kemp  V.  Filewood.    [11.  East  357 .] 

In  this  case  due  notices,  according  to  the  custom  of  the  parish, 
had  been  given  to  the  parson  of  the  setting  out  the  tithes  of  fruit 
and  vegetables  in  a  garden,  which  were  accordingly  set  out  on  the 
days  specified,  and  the  tithes  not  being  removed  at  the  distance  of 
a  month  afterwards,  they  became  rotten ;  a  notice  was  then  given 
by  the  owner  to  remove  the  tithed  fi'uits  and  vegetables  within  two 
days,  otherwise  that  an  action  would  be  commenced.  Heath  J,,  at' 
the  trial,  was  of  opinion,  that  the  latter  notice  was  nugatory,  not 
having  a  subject  to  which  it  could  refer,  and  the  plaintiff's  counsel 
submitted  to  a  nonsuit ;  but  afterwards,  on  motion  to  set  aside  the 
nonsuit,  it  was  held  by  the  court  of  K.  B.  that  it  was  a  sufficient 
notice  whereon  to  found  an  action,  although  tiie  fruit  or  vegetables 
had  decayed ;  also  due  notices  having  been  given  of  setting  out 
tithes  of  garden  vegetables  and  field  barley  on  certain  days,  between 
the  11th  and  16th  oiSeptemberj  a  general  notice  on  the  17th  to  the 
parson  to  take  away  all  the  tithes  of  his  {the  ptaintiff^s)  lands  within 
two  dcys^  is  sufficient  whereon  to  found  the  like  action. 


M.  50  Geo.  III.    A.  D.  1809.    Cane- 

Kgghley  \.  Brown.    [16  Ves.  34?*.] 

Several  bills  having  been  filed  by  a  rector,  for  an  account  of 
tithes,  making  seven  or  eight  occupiers  defendants  in  each  suit,  a 
motion  was  made  oh  the  part  of  several  of  the  defendants  for  •  a 
reference  to  the  Master,  to  examine  and  certify  whether  tiie  several 
causes,  or  some,  and  which  of  them  might  not  be  consolidated ; 
and  in  the  mean  time,  that  all  frirther  proceedings  might  be  staid. 
The  motion  was  made  before  answer,  and  without  affidavits. 

Sir  Samuel  Romilfy  for  the  motion  contended,  that  the  order 
should  be  made  of  course ;  for,  that  there  were  forty  or  fifty  de- 


(<^  See  Hawkins  y,  Xdlyt  8  Vcs.  308.  supra  1628. 
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fendants,  tod  six  suits,  each  iigailist  seven  or  eight  persons,  and  a  1808. 
modus  the  question  at  issue  in  all  the  causes,  and  dted  ^Pyke  v.  ^^^ 
Brock.  T^ 

Mr.  Hart  for  plaintiff  insisted,  that  it  was  not  a  motion  of  course,  •  ||^' 
that  the  reason  for  proceeding  in  different  suits  was  the  danger  of  1S45. 
abatement,  and  that  it  ought  to  appear,  on  the  record  that  these- 
suits  had  one  and  the  same  object. 

The  Lord  Chancellour  said,  after  having  made  some  observations 
on  a  preceding  day,  that  he  had  mentioned  this  point  to  baron 
Thompson^  who  had  no  idea  that  this  order  was  of  coarse  in  the 
court  of  Exchequer,  though  sometimes  made  under  special  circum- 
stances.   Order  not  made. 


H.  50  Geo.  III.    A.  D.  1810.    B.R. 

Roberts  v.  Williams^  Clerk,  and  another.    [12  East  32.]  <^- 1^ 

•,  W.  W/Xi/^AW,  Clerk,  vicar  ot  Pendaylon^  county  o(  Glamorgan^  PwAWdon 
and  his  lessee  of  tithes,  libelled  R*  Roberts^  an  occupier  in  that  tfaeapiritual 
parish,  in  the  consistory  court  of  lianda^^  for  subtraction  of  tithe :  !»««  wp?«^ 
amongst  others,  the  tithe  of  forty  turkeys  reared  on  Robertas  farm  dt%  modus 
in  1808,  the  tithe  whereof  amounted  to  16s.;   to  which  Roberts  '?"P?~ 

of  Itf.  lor 

pleaded  a  modus  of  l^^,  for  every  turkey  laying  eggSj  or  every  tenth  wtry  tur- 
^gg  laid  by  such  turkey^  at  the  option  of  the  vicar  in  lieu  thereof.     This  ^L^^* 
plea  with  the  proof  bebg  rejected  by  the  spiritual  court,  a  rule  was  ererj  fenth 
obtained  the  preceding  term,  calling  on  the  vicar  and  his  lessee  to  ^'^^^'t^^ 
shew  cause  why  a  writ  of  prohibition  should  not  issue.  of  turkeys, 

Bevan  shew^  cause  against  the  prohibition,  objecting  1st,  that  tjon  on^e 
according  to  the  value  of  money.  Temp.  Ric.  1.,    Id.  for  eveiy  yfcan  no 
turkey  laying  eggs  was  rank.     2dly,  That  there  could  be  uq  modus  payment 
for  turkeys  per  se  being  of  modem  introduction.     Sdly,  That  the  ****"«  •*: 
modus  was  void  inasmuch  as  no  time  was  shewn  when  payable^         in  case  of 

Peake  in  support  of  the  prohibition.  ^  money 

* »  *^  payment 

Lord  EUenborough  C  J.  (interposing),  Ist,  There  might  be  a  being 
good  modus  to  ifidude  turkeys,  though  the  bird  might  have  been  in-  ^^°' 
troduced  into  this  country  within  time  of  legal  memory ;  as  if  there 
were  a  modus  for  all  domestic  fowl ;  but  here  the  modus  was  dis« 
tinctly  and  eo  nomine  for  turkeys*    This  modus,, it  is  said,  gives  the 
vicar  an  option  either  to  take  the  tithe  in  the  ^^  or  in  money 
in  lieu  thereof;  but  though  if  the  tithe  be  taken  in  the  egg,  it 
would  belong  to  the  vicar  at  the  time  the  tenth  ^g  was  laid ;  yet  no 
certain  time  is  ^ven  if  the  option  be  made  to  take  it  in  money; 
and  therefore,  if  there  were  a  change  of  vicars  in  the  year  it  would 
be  imcertain  to  which  of  them  it  would  belong,  and  the  defect  in    ' 
not  ascertaining  that  time  seeo^  to  be  the  vice  of  this  modus. 
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IMCL        Smne  diqry  Psate  referred  to  lUdmrdi  v.  Emns*^  on  die  point  of 
alteging  a  particalar  day  for  the  payment  of  a  modus,  {a) 


▼•  Lord  EUeriboroueh  C.  J.    Lord  Hardwioke  himself  assumed  in 

•  sapm  '    ^^^  (^<>se,  that  it  was  necessary  there  should  be  some  fixed  time  of 
^02.  payment^  though  in  pleading  it  was  not  necessary  to  lay  die  precise 

day;  but  that  laying  it  to  be  on  or  odoii^soch  a  day  was  sufficient; 
but,  that  without  some  fixed  time  it  could  not  be  known  to  which 
of  the  msasSf  in  case  of  a  change^  the  money  payment  would 
belong. 

The  rest  of  die  CJonrt  agreed  with  hiis  lordship  to  dischai^  on 
this  ground  the  rule  for  the  prohibition. 


H.  50  Geo.  III.    A.  D.  1810.    B.R. 

^^'  ^-  FeU,  Clerk,  v.  mison.    [12  East  82.] 

^^^'"*"  ?  The  plaintiff  as  vicar  of  the  paorish  of  Warcop^  county  of  West" 

lion  for  mordondi  brought  debt,  upon  stat.  2&3  J&f.  6.  c,  IS.  against  de- 

hem^  fendant  for  not  setting  out  the  tithes  of  potatoes  and  other  vege* 

paid  by  the  Cables.    At  the  trial  evidence  was  given,  establishing  the  vioar^s 

^^y^Jii'^  right  to  tithes  in  kind,  and  negativing  the  existence  of  a  modus  /  but 

before  the  shewing  that  deSsndant's  estate  had  been  generally  retained  by  the 

^^  occupiers  under  agreements,  and  varjdng  compositions  made  from 

brought  on  time  to  time  with  the  vicar  for  dilferent  periods ;  and  that  the  vicar 

JBd.6,  C.13.  ^^  some  time  agO)  received  405.  a  year  from  the  defendant.     No 

fomot  set-  notice  to  determine  the  composition  was  proved,  and  therefore  ob« 

tiSie^^the  jected  tiiat  the  composition  continued  in-  force,  and  therefore  that 

^'^^^  "^  the  action  was  not  maintainable :  but  the  learned  judoe  considerini? 

ation  d!b-  the  contention  between  the  parties  to  be,  whether  a  modus  or  not; 

j?J|^^^  ^  and  considering  the  defendant  thereby  as  denying  the  composition 

riai^  on  and  titie  in  plaintiff  to  take  tithe  in  kind ;  and  tiiinking  the  ease 

(t^eumual  ^"^^'goiis  to  tiiat  of  tenant  from  year  to  year,  disclaiming  the  hold 

oomposi-  of  his  landlord,  overruled  the  objection,  but  saved  the  point,  and 

^^ered"  plaintiff  took  a  verdict  for  die  single  value.     Upon  motion*  to  set 

tvhichthe  aside  the  verdict,  it  appeared  fix>m  the  learned  judge's  report^ 

^1^^  that  there  had  been  a  demand  made  by  plaintiff  for  his  tithes^  vica^ 

taewith-  rial  froni  ^^  defthdant  in  180i6,  when  dirfbndant  tendered  40*. 

ing  a  rea-  (the  amount  of  composition  money)  x^rfiich  plaintiff  refosed-  to  take, 

^-^^  ^^  ^^  ^^^^  ^^^  ^^3  occasion  that  witness  sakl  the  defendant  called 

was  not  it  a  modus  or  something  of  that  sort^  that  plahitiff  afterwwds  went 

^I^to*^  again  to  demand  tithe  in  kind  of  defendant  in  1807,  When^  only 

determine  defendants  Wife  was  at  home ;  but  in  fact  no*  composition  had  been" 

^^'  received  for  the  last  2  years  antecedent  to  bringing  this  action. 


^m^t^i»^^^^^m*m*mm»lm 


{a)  See  also  CairU  ▼.  BaU^  1  Ves*  3.  tupra  1588. 
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Jjotd-  EBenboreiigh  C.  J^-*-Both  law  and  convenience  nqaire  ISlCi 
that  some  notice  stionld  be  giveiv  to*  determine  a  cxunpositioa  of  ^.^ 
tithe ;  and  if  some  nodoe  be  to  be  ^ven^  (which  is  not  denied),  it  t. 
ought  to  be  an  unequivocal  notice  diat  tile  party  may  know  upon 
what  he  is  to  dep^id.  But  the  question  here  i%  whether  any  notice 
at  all  baa  been  given?  now  I  cannot  collect  that  from  the  mere 
refiisal  to  take  the  40&  tendered  by  the  defendant.  Where  there 
has  beet  an  habitual  mon^  payment,  the  mere  demand  of  tithes 
by  the  vicar,  might  mean  of  Uiat  which  had  been  used,  for  a  series 
of  years,  to  be  accepted  by  him  for  tithe.  He  ought  to  have  ex- 
plained himself  further,  if  he  meant  to  put  an  end  to  the  composi- 
tion. If  he  had  demanded  hi&  tithe  in  kind,  that  would'  have  been 
unequivocal.  Then  when  plaintiff  refosed  the  405.  tendered  by 
the  defendant,  that  might  have  been,  because  there  was  more  than 
one  year  due,  or  because  they  might  have  entered  into  another  com- 
position. The  plaintiff  should  have  explained  what  he  meant; 
whether  he  meant  to  refose  to  accept  any  composition  at  all,  for  it, 
lay  upon  him  to  prove  that  the  former  composition  was  put  an  end 
to :  and  if  a  party  will  rest  on  a  verbal  expression  of  his  meanings 
when  it  is  certainly  more  convenient  diat  it  should  be  reduced  to 
writing,  at  least  the  verbal  notice  should  be  unequivocal,  and  not 
rest  upon  a  conversation  which  will  bear  different  meanings. 
Grose,  Le  Blanc,  and  Bayley  J.,  delivered  opinions  to  the  same 

effect 

Rule  absolute* 


P.  50  Geo.  III.     A.  D,  1810.  3.  R. 

LecUhes,  Clerk,  v.  Levinson.    [12  East.  23S.J  Ut^  is. 

Debt,  on  stat  2  &  S  Ed.  6.  c.  IS.  for  not  setting  out  tithes.  Then  is  no 
and  the  question  made  at  the  trial  before  Grose  J.  was  as  to  ^^fj^J^7 
the  regularity  and  legality  of  the  manner  in  which  the  tithes  had  %»  •  ^- 
been  set  out.    Vei^dict  passed  for  plaintiff.  f^d  andi 

Frere,  Serjeant,  moved  to  set  it  aside,  and  for  a  new  trial  upon  ▼•»*»»  ,\, 
these  frets,  that  defendant  cut  the  whole  of  a  field  of  barley  lying  Stiie  ibm 
in- the  two  parishes  ot  A.  and  A,  and  after  rolling  (i.  e.  coekingV  ^!^^  ^ 
and  tithing  part  in  A,  proceeded  to  roll  and  tithe  part  in  B.y  and  a  Add 
the  weath^  bdng  catching  he  carried  that  part  which  was  tithed-  7^*^  ^ 
in  A»,  the  day  before  die  rest  of  the  field  in  A*  was  rolled  and  riah,  befow 
lithed,  and  without  previous  notice  of  the  int^tion  to  carry  such  Jj tiSeMy 
part,  and  contended  that  the  whole  of  the-  field  should  be  tithed  pait  of  tin 
togedier  before  anypart  of  it  was  removed,  and  cited  Franklin  v.  l^l^^'^ 

GoodtJ^  anodMT. 

LfOrd  Eltenboroughf  C.  J. — ^ITie  whole  of  the  field  was  cut  dowir  *    ^' 
before  any  part  of  it  was  carried ;  the  plaint^  does  not  pretend  to 
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1810.  complain  of  any  grieyanoe  until  the  fiinner  b^an  to  cairy  a  part 
^j^^^  on  the  Wednesdmf^  at  noon,  before  the  whole  field  was  tithed :  a 
▼.  reason  was  assi^ed  for  this,  because  the  weather  appeared  doubt- 
ful, and  no  prejudice  is  stated  to  have  accrued  to  the  plauitiff  from 
•  it :  the  rolling  and  tithing  of  the  remainder  was  resumed  the  next 
day.  The  jury  had  the  whole  of  the  evidence  before  them,  and 
they  were  satisfied  that  the  tithing  was  done  as  fiurly  as  the  state 
of  the  weather  admitted.  Rules  of  mere  regularity  are,  after  aU, 
only  laid  down  to  prevent  firaud ;  but  we  are  now  called  upon  to 
decide  on  them  with  a  rigour  which  belongs  to  no  rule  of  any 
kind. 

Grose  and  Le  Blancj  Justices,  delivered  opinions  to  the  same 

^EecL  (a) 

Rule  refused. 


P.  50.  Geo.  III.    A.  D.  1810.    Scac. 

May  18.  ChapTfian  V.  Pilcher.    [Wightw.  15.] 

A  miller  BiLL  for  tithes,  seeking^  amongst  other  things,  a  discovery  from 

oi^tnUs     ^^  defendant  (a  miller)  of  the  quantity  of  meal  ground  at  his  mill, 

answer,  to    which  he  had  sold,  and  at  what  prices.     To  this  pait  of  the  bill, 

di^T^  of  defendant  had  demurred. ' 

titbet,  the        Dauncetf  and  Cooke^  in  support  of  demurrer.  Solicitor  General, 

SS^^^  and  Trawer,  for  plaintiff: 

ground  and      Mocdonold  C.  B. — ^The  vicar  is  not  entitled  to  call  upon  the  de* 

^^the  ^      fendants  to  state  the  price  at  which  he  has  sold  the  meal  ground  at 

p^*  his  mill ;  but  I  think  he  has  a  right  to  an  answer  as  to  the  quantity 

as  a  check  upon  the  defendant :  therefore  as  the  demurrer  covers 

too  much,  it  must  be  over-ruled. 

Thompson^  Grahamy  and  Wood^  Barons,  concurred. 


50.  Geo.  III.    A.  D.  1810.    Cane. 

Ma^92. 28.  Bem^  V.  Haroey.     [1 7.  Ves.  1 19.] 

To  a  biU  PLAINTIFF  claimed  under  the  will  of  his  grand&ther,  John  Ber-' 
for  titiias,  ,,^^  ^ho  died  in  October j  1800 :  as  being  entitled  in  fee  simple, 
u^^h^.  to  the  rectory  or  parsonage  impropriate,  of  the  parish  of  Funden-- 
P™^'P?*  hdUy  CO.  Jforfiiky  and  the  advowson  of  the  vicarage  thereof:  and 
^^^dwf  as  such  impropriator,  to  all  the  tithes  of  corn  and  grain,  and  other 
**'''*^^  mreat  and  small  tithes  whatsoever,  arising,  &&,  within  the  said 
tion  fiom  xectory  and  parish,  &c.,  praying  an  account  accoramgly. 
"f~  "!Sith-  Defendants,  the  occupiers,  by  their  answer,  as  to  part  of  the 
out  colour    lands  occupied  by  them,  called  Woodland^  denied  the  plaintiff* 's 


• 


(a)  Sec  Newman  y.  Morgun,  supra  1645,  as  to  tedding  bay.     Er^kiM  ▼.  I{t#e> 
fMpm  961.     HaU  ▼.  MatehMtt,  iupra  1460. 
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title  as  such  impropriator  to  tithes  of  any  satisfaction  in  lien  of     1810. 
them ;  alleging  that  no  tithes  had  been  paid  for  those  lands  within    "^^J!"  ■ 
the  memory  of  any  person,  and  that  defendant  Wilson^  the  owner         ▼. 
of  those  lands,  claims  to  be,  and  is  entitled  to  the  tithes  thereof;     ^'°"^^' 
and  insisting  that  before  this  suit  can  be  supported,  the  plaintiff  of  title,  & 
ought  to  proceed  to  establish  his  tide  at  law  to  the  tithes.     As  to  ^^'[^ 
the  other  lands  the  defendants  set  up  an  agreement  for  a  compoti-  be  sent  to 
tion,  insisting  that  such  composition  is  still  binding ;  tl>e  notice  for 
determining  it  not  being  regular.     The  defendant,    JVilsoriy  stated 
that  no  instance  could  be  shewn  of  tithes  up6n  the  said  land  called 
Woodland  having  been  taken,  or   any  satisfaction  made  to   the 
rector  or  his  lessees,  or  agents,  but  the  same  have,  for  a  great 
length  of  time  back,  and  much  nlore  than  60  years  before  the 
death  of  John  Bemey,  and  longer  than  any  living  evidence  will 
reachj  been  retained  by  the  6ccupiers  of  the  said  lands,  for  the 
time  being,  who  have  nevertheless  usually  rendered  to  the  rector, 
8cc.  the  tithes  of  other  lands,  or  made  him  satisfaction  for  tliesame. 
Defendant  also  insisted  that  the  tithes  of  the  rectory  having  nearly 
300  years  ago,  (on  the  dissolution  of  monasteries  by  grant  from 
Hefu  6.  to  72.  S.  and  G.  B.)  become  a  lay  fee,  the  title  to  such 
tithes  is  a  mere  question  at  law,  and  that  plaintiff  ought  to  pro- 
ceed to  establish  his  tide  at  law,  before  he  is  entitled  to  file  a  bill 
m  equity. 

Two  deeds  were  also  produced,  in  which  no  exception  appeared 
as  to  these  tithes,  when  describing  the  rectory  as  the  property  of 
the  plaintiff's  ancestors. 

Hartf  and  Heald,  for  plaintiff,   argued  that  this  was  merely 
a  defence  in  nan  decimandOi   and  that  the  tide  not  being  dis- 
puted, the  plaindff  was  entided  to  a  decree  that  a  presumption  of 
conveyance  could  not  be  presumed  from  retainer  of  tithes,  NagU  *  ^upm 
V.  Edwards*.    Lord  Petre  v.  jBfenawcf,    The  Aldermen,  &c  of  ^  supm 
Bury  St.  Edmund's  v.  Evans^X  ^^|*- 

The  case  of  positive  title  asserted,  is  a  very  different  thing,  as  in  757. 
Sirutt  v.  Baker  J,  Scott  v.  Airey\U  and  Fanshaw  v.  Bother am%.  hIo*" 

Sir  Samuel  BomUhfi  and  BeU^  for  defendants.  II  Supm 

The  Lord  Chancellor.  —  I  argued  the  case  of  ScM  v.  Airey^  for  i^g*™ 
the  defendant^  who  did  not  set  up  a  presdription  in  non  decimandoj  1177. 
but  asserted  a  positive  tide,  shewing  not  merely  non-payment,  but 
that  those  tithes  had  been  the  subject  of  conveyances,  leases,  wills ; 
and  had  always  been  treated  as  their  own  property,  as  much  as  the 
land.  Against  the  objection,  I  urged  that  a  portion  of  tithes  might 
have  belonged  to  some  religious  house;  and  having  got  to  the 
crown,  might  have  been  granted  to  those  from  whom  he  claimed. 

The  court  took  this  distinction,  that  if  we  had  nothing  to  shew 
but  the  mere  retainer  of  the  tithes,  not  an  actual  grapt  or  pernancy, 
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1810.  or  that  we  had  in  our  title  deeds  treated  the  property  as  belonging 
^fTTuy  *^  ^J  ^^®  mere  retainer  would  not  raise  the  presumption  against 
▼•  any  one ;  not  against  a  spiritual  rector ;  nor  upon  Fanshaw  v.  JSo- 
fiupnon?  ^^^^  against  a  lay  rector.  That  was  the  case  of  a  lay  impropri- 
ator :  the  defendant  was  a  person  not  prescribing  in  non  decimando, 
but  claiming  title  to  the  tithes  in  pernancy ;  and  the  doctrine  of  the 
court  in  that  case  also  was,  that  a  mere  retainer,  unexplained  by 
any  deed  or  instrument,  asserting  tide  not  merely  to  retain  but  to 
enjoy,  is  not  a  defence  against  a  spiritual  person,  or  a  lay  impro- 
priator. If  on  the  other  hand  it  appeared  in  the  case  of  a  lay  im- 
propriator, that  the  defendant  had  lands  which  never  paid  tithes, 
and  had  made  them  tlie  subject  of  lease  or  conveyance  under 
colour  of  tide,  coupling  the  fact  of  retainer,  and  the  colour  of  title, 
they  considered  that  a  sufficient  ground  for  sending  it  to  law ;  but 
if  no  more  was  alleged  than  a  mere  case  of  retainer  and  pr^scrip- 
jtion  in  noH  decimando^  they  would  not  send  that  to  law.  This  doc- 
trine, therefore,  has  been  settled  a  great  length  of  time;  aud  admit- 
ting that  it  was  brought  considerably  into  quesdon  by  Lord  Laugh-- 
•uprtiesa  borough  in  Rose  v.  Calland^  jf  it  has  been  the  prevailing  notion 
in  Westminster  Hallj  and  constanUy  acted  upon  in  the  court  of 
Exchequer,  I  think  I  should  act  very  rashly  in  departing  from  it. 
If  it  can  be  set  aside,  that  will  take  place  with  much  more  pro- 
priety in  the  House  of  Lords,  than  in  this  court.  There  watf  a 
decision  in  the  court  of  Exchequer  in  the  year  1727,  against  that 
doctrine,  and  both  Lord  Talbot^  and  Lord  Hardwicke^  struggled 
against  it,  but  ineffectually.  Account  decreed  from  October^  1800« 
with  costs,  {a) 

50Geo.IIL    A.D.  1810.     Scac. 

May  S2. 

June  7,  The  Minor  Canons  of  St,  PauFs  v.  Crickett.     [  Wightw.  SO.] 

A  decree         "BiLL  by  plaintiffs  as  parson  and  proprietors  of  the  rectory  of 
inafonner   g^  Gresori/s  to  establish  their  right  under  stat.  27  Hen,  8.  c.  12. 

luit  cannot  ,  «•  .i 

be  pleaded  to  tithes,  at  the  rate  of  25.  9^.  in  the  pound,  upon  the  rent  of  de- 

tUhM*^*-^**'  fendant's  premises,  and  the  point  intended  to  be  raised  was,  whe- 

cruingajb'.  ther  the  defendant  was  liable  to  pay  that  sum  upon  the  reserved 

aequen  vto  ^.^^^  ^^  upon  the  real  value  of  the  premises,  (i) 

To  this  bill  defendant  pleaded  in  bar  a  former  decree  in  the  court 
of  Chancery  in  favour  of  the  defendant  {c). 

Leachy  and  Home^  in  support  of  the  plea  contended,  that,  as  in  a 
former  suit  between  the  same  parties  the  plaintiffs'  bill  had  been 
dismissed,  that  was  a  complete  bar  to  the  present 

Solicitor  General  and  Wetherell  for  plaintifP. 

^a)  ^tit  Femskawy,  Rotheram,  iupra  1177.  n.         (c)  Minor    Canons  of  St.  Paui    ▼.   Crid»tty 
where  the  cases  are  collected.  8  Ves.  jun.  563.  supra  1425.  ' 

{b)  Sec  AnirobvA  ▼.  £./•  Company,  13  Ves.  9.  i 

supra. 


CASES.  1656 

TTumpson  B.  — ^In  the  cause  of  Collins  v.  Gough  *,  which  after-  1810. 

wards  went  to  the  House  of  Lords,  it  was  decreed,  that  a  plea  of  ^y^  Minor 

a  previous  decree  to  account  was  no  bar  to  a  bill  establishing  a  Canons  of 

modus.  St.Pmd$ 

Macdomdd  C  B.  (on  a  subsequent  day)  gave  the  judgement  of  CrUkeu. 

the  court,  and  allowed  the  plea  to  so  much  of  the  bill  as  sought  an  *  Sapc» 
account  from  the  defendants  of  the  tithes  covered  by  the  decree  ia 
Chancery :  but  overruled  it  as  to  so  much  of  the  bill  as  sought  an 
account  for  the  tithes  of  the  subsequent  yeara. 


Tr.  50  Geo.  III.     A.  D.  1810.    Scac. 

Periegal  v.  Nicholson.     QWightw.  63.]  Juno  28. 

To  a  bill  for  tithes  in  different  townships,  defendants  insisted  on  An  cnoy  in 
a  tnodtts  for  hay  and  agistment.  mtCTof'*' 

The  Solicitor  Creneral,  Leack,  and  Simkinson^  for  plaintiff,  pro-  Siffepent 
duced  the  parish  register,  and,  upon  the  inside  cover  of  it  was  an  the  sum' 
entry,  part  of  which  was  in  the  hand-writing  of  a  preceding  vicar,  **^  ®' 
who  was  dead.     The  entry  first  stated,  that  various  moduses  were  inthehand. 
due  from  the  different  townships  in  the  parish  for  hay  only,  and  it  3?^?fd^* 
did  not  appear  by  whom  that  part  of  the  entry  was  made;  but  th«  Ticar,  ad. 
sum  total  of  all  the  moduses  was  cast  up  in  the  hand-writing  of  the  J^Jmce" 
deceased  vicar,  in  the  presence  of  one  of  plaintiff's  witnesses. 

Datmcey  and  Heald,  for  defendants,  insisted,  that  this  entry  could 
not  be  read  in  evidence ;  and  that  the  exception  to  the  general  rule 
of  evidence  in  the  case  of  a  vicar  had  never  been  extended  farther 
than  to  admit  his  book  of  receipts  as  evidence  for  his  successor,  but 
not  his  mere  declaration  ef  rights. 

Macdonald  C.  B.,  Thompson  and  Graham^  Barons,  held  that  the 
entry  was  admissible  upon  the  ground  that  the  vicar  had  no  title, 
except  during  his  incumbency,  and  that  it  appeared  there  was  no 
dispute  at  the  time^  nor  ever  had  been  previously,  respecting  diese 
tithes ;  and  that  as  this  entry  was  against  the  vicar,  and  in  abridge^- 
ment  of  his  rights  at  the  time  it  was  made,  and  it  was  the  appli- 
cation only  which  now  accidentally  became  favourable  to  his  suc- 
cessor, they  were  of  opinion  it  ought  to  be  read.     fVood  Baron 
dissented. 
,  One  of  the  defendant's  witnesses,  who  had  also  been  examined  in  A  plain- 
chief  for  plaintiff,  appeared  in  the  course  of  examination  to  be  in-  ^^^ 
terested ;  the  interrogatory  to  which  he  deposed  to  that  effect  was  witness  on 
subsequent,  in  point  of  order,  to  those  upon  which  he  was  examined  Jl^lJ^J'i? 
upon  the  merits.    This  evidence  was  objected  to  by  the  plaintiff's  peariag  by 
counsel,  although  it  was  only  proposed  to  read  the  depositions  to  thathela^ 
plaintiff^B  interrogatories.  i&teresti4, 
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may  be 
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Any  time 
previous  to 
the  depo- 
sitions 
being  read. 
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On  the  part  of.  defendaots  it  was  contended,  that  the  witness 
ought  only  to  have* been  examined  as  to  his  interests,  and  that  the 
plaintifil  by  examining  on  the  merits,  had  made  him  a  good  witness. 
To  this  it  was  answered,  that,  if  it  appears  that  the  witness  is  inter-  ^ 
ested,  and  the  objectibu  is  made  before  any  part  of  the  evidence  is 
read,  that  is  sufficient  to  exclude  his  testimony ;  and  that  it  would 
be  extremely  unjust  to  prejudi(;e  a  party  in  consequence  of  the  com* 
missioners  (who  cannot  know  any  thing  respecting  the  merits  of 
the  cause,  or  the  interests  of  a  witness)  examining  him  u[>on  the 
other  interrogatories. 

The  court  being  of  that  opinion,  the  depositions  were  not  allowed 
to  be  read. 


Jt»X§  25. 
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Brookland  v.  Golding.     [Wightw.  100.] 

'  In  this  case  issues  to  try  moduses  had  been  directed,  and  having 
been  withdrawn  by  the  plaintiff  were  taken  pv  confesso.  The  bill 
was .  dismissed  with  costs.  Macdonald  C.  B.  observing,^  that  the 
weight  of  the  expences  attending  an  issue  should  have  been  con- 
sidered before  the  plaintiff  filed  his  bill. 


BSE 
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Blackburn  v.  Jepson*     [17  Ves.  473.] 

The  bill  was  filed  by  the  warden  and  fellows  of  Chrisfs  college, 
Manchester^  and  their  lessee  praying  an  account  of  tithes  against  the 
several  defendants  occupiers  of  lands  within  the  parish. 

Defendants,  by  their  answer,  set  up  the  following  moduses  stated 
io  have  been  from  time,  &c.  and  to  be  now  due  and  pay^ible  at 
Easter  in  each  year,  or  as  soon  after  as  lawfully  decuanded,  by 
each  and  every  inhabitant  or  occupier  of  a  house  situate  in  the 
several  townships,  &c.  (except  as  to  the  tithe  of  hay  of  some  par- 
^s  of  land  after  mentioned)  having  any  garden,  orchard,  or  land  at 
or  belonging  to  it,  or  used  or  enjoyed  with  any  house,  &c.  and  pro- 
ducing the  SQveral  tithable  matters  or  things  next  after  mentioned 
respectively,  or  any  of  them,  viz.  i 

For  every  such  garden  \d»  in  lieu  of  tithes  of  all  tithable  matters 
arising  therein ;  for  every  such  garden  and  every  such  orchard  l<f.; 
for  all  hens  \d*  for  eggs  and  young ;  for  all  geese  2d ;  for  every  cow 
producing  a  calf  within  the  year  1^</.  for  tithe  of  calf  and  milk;  for 
every  cow  not  producing  a  calf  Id  Jot  tithe  of  milk ;  or,  if  not  milked, 
in  lieu  of  tithe  of  the  keep  and  feed ;  for  every  co\tAd. ;  for  every  far* 
row  of  pigs  3i. ;  and  Id.  in  lieu  of  the  tithes  of  all  hay  of  every  such 
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inhabitant  or  occupier  having  any  such  land  producing  hayi  whe-     1810. 
ther  more  or  less,  except  some  closes,  for  which,  as  they  have  heard,    ^JT^jIIZ 
other  moduses  are  payable ;  ^d.  by  each  occupier  having  any  such         t. 
land  cultivated  by  the  plough   by  three  or   more  hortes  usually 
called  "  a  plough,"  in  lieu  of  all  small  predial  tithes  whatsoever  of  tithable 
all  such  lands  so  cultivated ;  and  2d.  by  such  occupier  having  any  ^^J,v 
such  land  cultivated  by  the  plough  by  fewer  than  three  horses^  ing  therein^ 
usually  called  ''half  a  plough,"  in  lieu  of  all  small  predial  tithes,  uld Without 
Defendants  stated  their  belief,    that   no  tithes  in  kind  had  been  stating 
hitherto  paid,  except  by  mistake,  for  potatoes  and  calves.     They  antieru  gw 
believ^   that  a  smoke-penny   was  due   for  every  house  in  the  de»»>&c«nd 
parish ;  and  that  compositions  were  payable  for  tithes  of  corn  and  tensive. 

ffrain  Modus  of 

W.  Agar  and  Bell  for  plaintiffs.  occupier 

The  MasUr  of  the  Rolls.    The  bill  is  filed  by  the  plaintiffs  as  ^l^ldS^eulti. 
owners  of  the  rectory  of  the  parish  of  Manchester^  and  claiming  vated  by 
tithes  in  kind  from  the  several  defendants  who  are  occupiers  of  by  three  or' 
land  within  that  parish.     The  defendants  insist  on  moduses  for  vari-  roo** 
ous  descriptions  of  tithes  enumerated  in  their  answers.     The  plain-  usually 
tiffs  contend  that  the  moduses  are  not  sufficiently  proved  in  point  of  ^^^^  *. 
fact,  and  of  some  they  contest  the  validity  in  point  of  law.     With  lieu  of  ell 
an  exception,  to  be  aflerwards  mentioned,  I  think  the  evidence  of  SSj^^-Km 
the  customary  payments  sufficiently  strong  to  entitle  the  defendants  of  all  tuch 
to  an  opportunity  of  establishing  them  in  an  issue.     The  alleged  ^^*  ^ 
variations  in  some  of  the  payments  seem  to  be  nothing  more  than  bed  for  un* 
irregularities  in  the  collection ;  that,  however,  is  a  matter  of  evi-  J^'J?^ 
dence  to  be  weighed  on  the  trial  of  the  issues.  tityof  land. 

The  moduses^  of  which  the  legal  validity  is  contested,  are  those  ff^^'i^ 
for  hay,  gardens,  orchards,  and  what  the  defendants  call  a  ''  plough"  erery  cow 
and  a  ''  half  plough."     The  question  as  to  the  hay  modus  appears  to  «  cai^^oHf 
me  to  be  extremely  doubtful.    It  is  said,  on  the  one  side,  to  be  de-  »?  "*^  i**-* 
cided  by  the  case  of  Travis  v.  Oxton^f  and  on  the  other  by  tliat  of  by'tfie  en- 
Bennett  v.  Bead,\  It  is  not  very  easy  to  mark  the  precise  line  of  dis-  ^*"*^- 
tinction  between  these  two  cases,  or  to  ascertain  to  which  of  them  iq^^ 
the  present  most  nearly  approaches.  I  conceive,  therefore,  it  will  be  t  Supra 
most  proper  to  postpone  the  decision  of  the  question  of  law  until  it 
shall  be  ascertained,  whether  the  modtis  exists  in  point  of  fact     As 
to  the  moduses  for  gardens  and  orchards,  one  objection  is,  that  they 
are  not  stated  to  be  antient  gardens  and  orchards.     I  apprehend  it 
is  not  necessary,  in  laying  the  modus,  so  to  state  them.     There  are 
in  Mr.  Woois  books,  many  instances  m  which  a  modus  thus  laid 
has  been  sent  to  an  issue  and  established.    Another  objection  is, 
that  the  modus  is  laid  to  be  in  satisfaction  of  the  tithes  of  all  tithable 
matters  and  things  yearly  arismg  thereon,  which  is  said  to  be  too 
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1 8  lOi     cMensive.     This  method  is  however  justified  by  Gardiner  t.  Cox{a). 

Siaekbum   That  was  a  bill  for  establishing  modvseSf  in  which  greater  accuracy 

▼•         is  required  than  in  an  answer.     One  modus  laid  was  of  Id,  for  every 

"^^      garden  in  lieu  of  the  tithes  of  all  tithable  matters  arising  therefrom. 

Tile  bill  was  dismissed  as  to  some  of  the  moduseSf  but  as  to  this 

and  some  other  issues  were  directed;  and  I  have  found  several 

instances,  in  which,  after  an  enumeration  of  particular  articles  of 

produce,  there  have  been  added  the  general  words,  "  and  all  other 

the  tithes  arising  therefrom ;"  and  the  modus  has  either  been  sent 

to  trial  or  at  once  established.    This  objection,  therefore,  ought 

not  to  prevaiL 

As  to  the  plough  and  half  plough  the  modus  is  thus  laid :  *'  and 
the  sum  of  4ed.  for  each  occupier  having  any  such  lands  cultivated 
by  the  plough  by  three  or  more  horses,  usually  called  *  a  plough,' 
for  and  in  lieu  of  all  small  predial  tithes  whatsoever  of  all  such 
lands  so  cultivated,  and  2d.  by  each  occupier  having  any  such  land 
cultivated  by  the  plough  by  fewer  than  three  horses,  usually  called 
'  half  a  plough,' "  in  lieu  of  all  small  predial  tithes  of  all  such  land 
so  cultivated.  I  do  not  see  how  the  objection,  for  want  of  certainty 
in  this  modtiSy  can  be  got  over.  There  is  no  averment  what  the 
quantity  of  land  is  of  which  a  plough  consists.  It  is  not  even  said, 
that  it  is  any  known  or  fixed  quantity  whatever;  but  only  that 
which  is  cultivated  b}'  the  plough  by  three  or  more  horses,  is 
usually  called  *^  a  plough/'     This  I  must  hold  to  be  a  bad  modus. 

There  is  one  modus  to  which  the  objection  is,  not  that  it  is  bad 
in  law,  but  that  the  evidence  disproves  it  in  the  manner  in  which  it 
is  laid  :  ^^  and  for  every  cow  producing  a  calf  within  the  year  1^(2., 
for  tithe  of  calf  and  milk :  for  every  cow  not  producing  a  calf  \d,^ 
for  tithe  of  milk,  or  if  not  milked,  of  the  keep  or  feed." 
^r^b"^       Though  it  is  true  there  is  evidence  of  such  a  payment  for  a  cow, 
the  evidence  it  is  not  true  that  it  is  the  payment  for  every  cow ;  for  if  the  number 
•wto'the'*'*   ^  seven,  a  larger  sum  becomes  payable  for  each.     According  to 
rest,  and      the  tithing  books,  and  the  schedule  indorsed  on  the  lease,  the  pay- 
d^cdoo    ^®nt  is  of  55.  for  every  seven  cows  not  having  calves,  and  75.  for 
▼Old  m  toto.  every  seven  cows  having  calves ;  the  witnesses  differ  as  to  the  pre- 
cise sum,  but  I  think  they  almost  all  agree,  that  for  seven  or  more 
cows  the  payment  is  higher  than  that  stated  in  the  modus:  viz.* 
Sapimisi6.  Id.  or  1^^.  for  each.     According  to  the  authority  of  Bishop  v.  C%t- 
ckester  this  is  a  fatal  objection.     There  the  defendants  had  laid  a 
modus  of  so  much  per  calf  up  to  seven,  and  different  moduses  for 
other  numbers  exceeding  seven.    The  evidence  supported  the  modus 
as  laid  up  to  seven,  but  proved  a  difierent  payment  for  the  excess. 
Lord  TAurlaw  held  the  modus  to  be  bad  in  toto^  yet,  there  the  de- 


(a). 3  Wood^i  Dter.  47S. 
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fendants  might  have  said  that  the  modus  was  capable  of  division,      1810. 
and  that  they  had  proved  one  distinct  part  in  the  manner  they  had   j.^.. 
laid  it.     That  cannot  be  said  here.     The  defendants  insisting  that         v. 
no  more  than  the  Id.  or  l^d.  per  cow  is  payable,  let  the  number     •'^^P****' 
be  what  it  may,  and  that  it  is  by  mistake  if  they  have  paid  at  a 
higher  rate  for  seven  or  more  cows.     That  such  is  the  payment  for 
any  number  of  cows  is  disproved  by  the  evidence,  and  I  cannot 
send  to  trial  a  modus  disclaimed  by  the  defendants,  viz.  Id  or  l^d, 
for  every  cow  up  to  seven,  and  stopping  at  that  number.     They 
deny  that  to  be  the  f?i0^/tt5.  (As  to  the  two  mcM;&<£e5  over-ruled,  account    . 
was  decreed,  issues  directed  as  to  the  Irest,  unless  plaintiff  chose  to 
accept  the  payments  offered  by  the  defendants.) 


^  JiprU  1.  S. 

58  Geo.  III.  A.D.  1818.   4  Geo.  IV.  A.D.  1823.  Cane.  ''•  {!• 

Blackburn  v.  Jepson.    [S  Swanst.  1 32.]  jR*.  1 1 . 

From  the  decree  of  Sir  William  Grants  M.  R.*  both  plain-  is.  is. 
tiffs  and   deiendunts  appealed  :    the  plaintiff  appealed  from  so  SuprAi657. 
much  of  the  decree  as  directed  issues  with  respect  to  the  tithes  of  ^.*^"ff  °^ 

*  Itt.,  in  lieu 

hay,  of  gardens,  of  orchards,  of  hens,  of  geese,  of  colts,  and  of  of  the  tithe 
pigs:  arid  as  reserved  the  consideration  of  the  costs  of  the  dismissal  ^^i^^ 
of  the  bill,  and  so  far  as  it  respected  the  demand  of  the  tithes  of  blunt  or 
com  and  grain,  and  of  the  rest  of  the  costs  of  the  suit.  ThovM- 

The  defendants  appealed  from  so  much  of  the  decree  as  directed  and  htmng 
an  account  of  the  tithes  of  milk  and  calves,  and  agistment  of  cow^  or^kns^^ 
not  milked,  and  of  the  tithes  of  potatoes,  or  other  small  predial  ing  to,  or 
tithable  matters ;  and  insisted  that  issues  ought  to  have  been  directed  j),yed^th* 
to  try  the  moduses  of  l\d.  for  each  cow  producing  a  calf  witliin  the  f°y  house, 
year,  in  lieu  of  the  tithes  of  calf  and  milk  of  every  such  cow ;  and  The  decree 
of  1(2.  for  each  cow,  called  a  farrow  or  barren  cow,  in  lieuoftlie  <»ft*>«M«i- 
titlies  of  milk  of  such  cow  if  milked,  and  of  the  keep  or  feed  of  Rolls  on 
every  such  cow,  if  not  milked;  and  of  (a)  Irf.  and  2rf.  for  the  small  **>««'*»r 
predial  tithes  of  lands  cultivated  by  the  plough,  and  called  the  aainned. 
ploi4£[/i  and  half  ploush.  ^  motba 

Sir  Samuel  HomilUf  for  the  defendants  objected,  that  as  the  bill  invalid  «■ 
was  filed  by  the  warden  and  fellows,  &c.,   and  two  fellows  had  died  Jjj^^  ^ 
since  the  hearing;  the  new  fellows  ought  to  be  made  parties,  for  Uwiade- 
the  same  reason  which  rendered  it  necessary  to  have  all  tlie  original  ^^  direcc- 
fellows  parties ;  that  the  fellows  being  plaintiffs  in  their  individual  inganiiue 
characters,  not  as  members  of  the  corporation,  the  deceased  are  ^onoffiiet' 
not  represented  by  the  survivors,  that  the  new  fellows  were  neces-  A  wit  by  • 
sary  parties  in  respect  to  costs,  for  that  the  costs  must  be  recovered  joes  not 
by  attachment  against  the  individuals,  and  not  by  sequestration  Jecome  de. 
against  the  corporation.  the  death  of 

■  ■      ■  ■!        ■     111  ^one of  ite • 

{a)  Qu.  As  to  to  these  turns ;  see  p.  1(>59. 
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1818.         The  Lard  Chancettor.    The  question  must  be  decided  by  the  form 
JJ^^J^J^  of  the  decree,  if  the  plaintiffs  sue  as  a  corporation  there  is  no  defect 
•  V,         of  parties;  if  they  sue  as  individuals,  the  objection  must  prevail. 
^^f^      If  it  was  originally  necessary  to   make  the  warden  and  fellows 
BMmben,     parties  to  this  suit,  or  if  through  necessity  they  have  been  parties 
of  a  suiTby  ^^™  ^^  beginning,  and  there  is  by  the  decree  a  reservation  of  costs, 
the  death  of  the  defendants  are  clearly  entitled  to  the  same  securiur  for  costSy 
an  indiTi.     which  was  tendered  to  them  on  the  institution  of  the  suit;  and  thatnot- 
dual  capa.    withstanding  the  plaintiff  Jotde  alone  is  declared  intitled  to  tlie  tithes. 
The  Lord  Chancellor.     A  very  material  tact  is,  that  the  defend- 
ants, subsequently  to  the  appeal  presented  by  the  plaintiffs  them- 
selveS)  presented  an  appeal  (a)  entided  in  the  same  manner,  and 
petitioned  that  their  appeal  might  be  heard  at  the  same  time  wjth 
the  plaintiff.     Is  not  that  a  waiver  of  the  objection  for  want  of 
parties  ?     Proceed  with  the  appeal. 

Sir  Samuel  Romilly,    The  defendants'  petition  of  appeal  could  not 

be  otherwise  entided ;  they  could  not  appeal  in  any  other  cause.  If 

a  suit  has  become  defective  by  the  death  of  parties,  whicl\  renders 

necessary  a  bill  of  revivor  and  supplement,  that  objection  cannot 

be  waived. 

Objectioni       The  Ijord  Chancellor.    Is  not  tlie  fact  of  your  petition  evidence 

iw-d^re.    ^^^^  y^^  consider  the  information,  however  informal,  as  the  inform- 

moTedby     ation  of  die  warden  and  fellows? 

ant*8  acts.  Agar  and  Bell  for  the  plaintiffs,  objected  to  the  moduses  as  uncer- 
*  fibpim  tain,  and  subject  to  abuse,  citing  Took  v.-  Ledgard^y  Travis  y. 
+*all  Oxtofiff  Franklyn  v.  the  Master  Sfc.  of  St.  Cross.  % 
1066.  Sir  S.  RomiUyj  Hartj  and  Winthropj  for  the  defendants,  cited 
eslr^'*  J?^ne//  V.  Bead§j  Let/son  v.  Parsons  (6),  (remarking  that  the  state- 
$  Supra  ment  of  the  modus  in  that  case  is  not  correct,  and  no  entry  of  the  de- 
S*^pim  creecan  be  found  in  the  register-book);  also  Thotnson  y.  Holt  \if 
671.  Phillips  V.  Syihes*^f  Manchester  College  v.  Andrew  (c),  Atkyns  v.  Ln^d 
65^!'^^  WiUoi^hbjf  de  Broke  Wi  Williamson  \.  Lord  Lonsdale  {d)^  GiUsy. 
tt^upra  HorrexXXi  Boscawen  v.  Roberts  f$,  Scott  v.  Fenwick  ||||,  BrinckUm 
tX  Supm  ^'  Edmunds  %%  Gardiner  v.  Cox{e\  Vernon  v.  Waller.  {/) 
^^1*  In  the  course  of  the  argument  the  following  remarks  were  made 
94^.  ^  by  the  Lord  Chancellor:  —  In  Bennett  v.  Readj  the  modus  was  laid 
H  (^P**  in  persons  resident  and  occupying,  that  is  inhabitants  and  occupiers ; 
^^  Sopia  here  it  is  in  the  disjunctive  inhabitants  or  occupiers ;  and  for  some 
^^^'  purposes  a  person  may  be  considered  as  occupier  of  a  house  which 
Tba  caan  he  does  not  inhabit.  The  doctrine  of  Travis  v.  Oxton^  if  different 
^  Sftw*  ^^^  ^^^  ^^  Bennet  v.  Read,  though  the  latter  is  the  more  recent 
and  Ben-  decision,  must  prevail,  since  it  has  the  authority  of  the  House  of 
> •  ' 

(a)  fi  Ves.  &  Beam.  359.  {h)  18  Vcsr  175.  (e)  S  Wood's  Deer.  488. 

(<f)  5  Fri.  95.  m^         («)  9  Wood'a  Dm.  47S.         (/)  1  Wood's  Deer.  SOa 
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Lords.    I  do  not,  however,  consider  the  cases  as  contradictory*     1818* 
In  the  former  case,  I  think,  that  the  intendon  of  the  House  of  ^^^[^j^ 
Lords  was  to  direct  an  issue  on  the  question,  not  whether  the        t. 
modus  was  good,  but  whether  that  payment,  whether  good  as  a     ^'^^ 
modusy  or  l^ad,  had  been  made  in  lieu  of  tithe  of  hay,  in  order  to  de-  nfttr.Bfad 
termine  the  first  point  in  the  case  of  a  vicar,  his  title  to  satisfaction  ^  ^um 
for  tithe  of  hay ;  and  they  seem  to  have  dealt  with  the  case  as  if  it  i^^j^^ 
had  been  admitted,  that  the  payment  was  made  in  lieu  of  hay ;  and,  "^^^ 
that  amounting  to  proof  of  the  vicar's  title  to  satisfaction  for  tithe 
of  hay,  and  the  modus  being  bad ;  it  followed  that  he  was  entitled  to 
tithe  of  hay  in  kind.     The  decision,  in  Bennett  v.  Read^  seems  to 
have  proceeded  on  the  ground,  that  every  inhabitant  was  bound  to 
pay  a  satis&ction  for  tithe  of  hay.     It  will  be  necessary  to  consider 
.  also  the  mode  of  combining  tlie  present  fellows  of  the  college ;  and 
I  apprehend  that  must  be  done  by  a  consent  to  be  bound  by  the 
proceedings  in  this  cause ;  a  consent  under  the  college  seal,  and  by  , 

the  individual  new  fellow^ ;  and  that  agreement  may  be  recited  in 
the  order  now  to  be  made. 

The  Lord  Chancellor,  (a)  —  This  was  a'  suit  instituted  by  the  ^<*»  !!• 
.warden  and  fellows  of  Manchester  college ;  and  the  defendants,  after 
stating  the  particular  premises  which  have  been  in  their  "tMXupation 
and  possession,  insist,  that  by  ancient  custom  us^d  and  approved 
within  tlie  parish  of  Manchester  from  time  whereof,  &c.  hitherto 
there  hath  been,  and  now  is  payable  at  Easter  in  each  year,  or  as 
sodn  after  as  lawfully  demanded  by  each  and  every  inhabitant  or 
occupier  of  a  house  situate  in  the  several  townships,  precincts,  or 
hamlets  in  the  parish  oT  Manchester  (I  take  it  for  granted  that  in  the 
record  the  expression  is  **  inhabitant  or  occupier,"  and  not  ^'  inha*  j 

bitant  occupier;"  because  a  man  may  be  an  inhabitant  occupier,  but  ^ 

he  may  also  be  an  occupier  without  being  an  inhabitant :  an  occu- 
pier of  land  need  not  be  an  inhabitant,  nor  need  an  inhabitant  of  a 
house  be  an  occupier  of  land  (6),  and  having  any  garden,  orchard, 
or  land  at  or  belonging  to,  or  had,  or  enjoyed,  with  any  house,  and 
situate  in  the  several  townships,  &c.  aforesaid.  (His  Lordship  tlien 
repeated  the  terms  of  the  alleged  modus,)  So  that  the  description 
of  the  persons  entitled,  if  any  persons  are  entitled  to  avail  themselves 
of  this  modus,  is  an  inhabitant  or  occupier  of  a  house  situated  in  some 
of  these  townships  having  any  garden,  orchard,  or  land,  at,  or  be- 
longing to,  or  used,  or  enjoyed  with  any  house,  and  situate  in  these 
several  townships,  and  producing  the  several  tithable  matters  and 
things  next  after  mentioned.  The  description  is  "  inhabitant  or  occu- 
pier," but,  whether  he  is  inhabitant  or  occupier,  he  is  to  have  a 
garden,  orchard,  or  land ;  and  *^  land"  will  include  any  quantity 


(a)  Exrdalimt* 
{h)  TIm  cxpvtawm  in  tlit  fMorawM  fctnid  to  b«,  **  inbalMtRiit  or  oeeupitr. 
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1816.  of  landy  but  it  is  to  be  at  or  belonging  to^  or  used  or  enjoyed  with 
the  house,  and  situate  in  the  several  townships  and  precincts,  &c. 
▼.  I  do  not  find  that  in  the  subsequent  part  of  the  pleadings  the  de« 
'^'"*^  &ndants  have  inserted  iiny  averment,  that  their  land,  gardens,  or 
,  orchards  were  at  or  belonging  to,  or  used  or  enjoyed  with  their 
respective  houses.  I  do  not  find  any  averment  of  the  sort*  Then 
they  state,  for  every  such  garden  so  occupied  by  every  such  person 
a  sum  of  one  halfpenny,  to  be  payable  for  and  in  lieu,  and  full  satis- 
faction of  the  tithes,  and  then  they  go  through  all  the  several  moduses. 
The  principal  and  most  material  question  is  with  respect  to  the 
tithes  of  hay,  and  they  say,  that  such  persons  so  described  are  liable 
to  pay  one  penny  for  and  in  lieu  and  in  full  satisfaction  of  the  tithes 
of  all  hay  of  every  such  inhabitant  or  occupier  having  any  such  land 
as  aforesaid  producing  hay,  whether  such  quantity  was  more  or  less, 
except  some  particular  closes. 

The  way  they  allege  their  right  to  pay  this  penny  in  lieu  of  the 
tithes  of  hay  is  obviously  this,  that  they  are  to  pay  only  one  penny, 
whether  they  have  a  thousand  acres  or  only  one  acre ;  with  this 
'  qualification,  that  the  land  on  which  the  bay  is  to  be  produced  is  to 
be  land  used  and  enjoyed  with  the  house ;  not  stating,  whether  the 
land  of  which  they  themselves  are  in  possession  is  land  used  and 
enjoyed  with  the  house,  and  much  less  stating  that  it  had  been  an- 
ciently, used  and  enjoyed  with  the  house. 

His  Lordship  then,  afler  reading  the  judgement  of  the  Master 
of  the  Rolls,  observed,  that  if  the  modus  be  laid  in  such  a  way  as 
not  to  be  valid  at  law,  the  question  would  be,  whether  the  court 
ought  not,  in  the  first  instance,  to  decide  against  it,  even  if  the 
facts  would  support  a  modus  that  was  legal  ?  That  the  strong  ob- 
jection was  that  the  defendants  claimed  this  modus  to  be  in  satis- 
faction not  only  of  the  tithes  mentioned,  but  of  all  other  tithes,  or 
some  of  them. 
182S.  On  a  subsequent  day.    The  Lord  Chancellor  held  the  hay  modus 

bad  on  principle,  and  on  the  authority  of  Scoit  v.  Fenwick^  Trams 
V.  Oxton^  Williamson  v.  Lord  Lonsdale^  and  Burke  v.  Lewis  {a) ; 
and  thought  the  present  case  distinguishable  from  the  case  of  Ben^ 
nett  V.  Read  in  this  respect,  that  if  the  owner  there  had  parted  with 
the  land  and  retained  the  house  he  was  liable  to  pay,  which  is  not 
the  case  here.  His  Lordship  finally  held  the  remainder  of  the 
Uwrck  I5t    case  to  be  properly  disposed  of  by  the  Master  of  the  Rolls. 

The  decree  directed  an  account  of  the  tithes  for  the  time  past, 
and  the  representatives  of  the  late  warden  to  receive  what  accrued 
during  his  life.  No  costs  of  the  appeal;  the  general  costs  to  be 
reserved,  and  the  plaintiffs  held  entitled  to  both  deposits. 

(a)  8  J«c  4  Walk.  Mi  5«^  puMMMd. 
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M.  5ldeo.III.    A.D,1810,    Scac.  ^^^^ 

MytUm  y.  Harris.     [Wightw.  111.]  ^*J^ 

Bill  for  tithes  io  which  defendant  had  pleaded,  that  she  had  '^<*'^- 
annually  compounded  with  plaintiff,  and  paid  him  21/.  in  lieu  of  ^^'  ^^* 
tithe  of  corn  and  grain.  ^,ijIL«t 

Benyon  opposed  the  plea  as  being  too  loose,  in  not  stating  etthef  ^  a  bill  for 
the  time  when,  or  the  place  where  such  agrement  and  bargain  for  jioi 


the  composition  was  made;  and  argued  that,  in  pleading  an  agree^  M17 to  mc 
ment  at  law,  the  time  and  place,  and  whether  by  parol  or  in  writings  when,  or 
was  necessary  to  be  stated ;  and,  to  shew  that  the  same  strictness  P'*"^''^ 
was  required  in  equity  as  at  law,  quoted  Mitford,  Cha.  Plead.  2S2.,  ment 
and  Story  v.  Lord  Windsor  (a),   Bush  v.  Broom  (6),   and  Foster  v. 
Vassal,  {c.) 

Owen  Sen.  for  the  plea. 

Macdonald  C.  B.  —  In  a  plea  of  payment,  as  this  is,  it  cannot 
be  necessaiy  to  state  time  and  place. 

Thomson  B.  —  If  she  had  pleaded  that  she  had  set  out  the  tithes, 
she  would  not  have  been  obliged  to  have  stated  when  or  where,  nor 
is  she  in  the  present  instance. 

Wood  B.  —  No  venue  is  necessary  in  Chancery  pleadings,  nor 
time* 


M.  51  Geo.  III.    A.  D.  1810.    Scac. 

Hake  v.  Eyston.    [4  Pri.  417*  Append.]  y^^.  la 

Bill  by  the  vicar  of  Welfordj  county  of  Northampton^  claiming 
all  small  tithes  by  virtue  of  some  ancient  endowment,  custom,  or 
usage ;  and  amongst  others,  to  all  tithes  within  that  part  of  the 
parish  called  *'  the  old  inclosure.''  The  answer  admitted  the 
vicar's  title,  and  claim,  except  as  to  such  parts  as  were  covered 
by  a  modus  of  1 IL  6s.  Sd.  set  up  for  the  lands  called  *'  the  old 
inclosure." 

The  Solicitor  General,  for  the  plaintiff,  contended,  that  the  pay*  AtvUiiiiiop 
ment  set  up  as  a  modus  was  a  comparatively  modem  composition,  ^^V^ 
and  amongst  other  evidence  brought  forward  the  transcript  of  the  menta  re* 
endowment,  taken  from  bishop  WeUs*s  book  of  endowments,  re-  ^"^^ 
roaining  in  the  registry  of  the  bishop  of  Lincoln;  hf  which  it  ap-  butnotdii- 
peared  that  the  nwdus  in  question  was  larger  than  the  amount  of  ^ 
the  tithes  of  the  whole  vicarage  at  the  time  of  endowment,  and  that 
the  endowment  was  within  legal  memory. 

The  counsel  for  the  defendants  admitted,  that  they  could  not 
dispute  the  admissibility  of  that  book  as  evidence,  but  insisted  thM 
lieither  that  nor  any  of  the  other  ancient  documents  were  conclusive 

(•)  2  Atk.  699.  (6)  It  Atl.  399.  (<;)  3  Atk.  ^67. 
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1810*     against  the  parol  testimony  of  long-continued  payment^  and  there- 

^^^      fore  preserved  for  an  issue. 
▼•  The  Chief  Baron,  in  the  course  of  the  argument,  intimated 

^^f**^^  that  the  phrase  "  mintUa  decimaj^  (words  used  in  the  said  book) 
used  in  the  antient  documents,  were  strongly  against  the  existence 
of  a  customary  payment ;  and  Thompson  B.  add^,  that  where  the 
Talue  of  liie  tithes  is  given  in  such  documents,  it  implies  a  taking 
in?kind.(a) 

M.  51  Geo.  III.     A.D.  1810.    Scac- 

2f¥».  M.  Harwood  v.  Sim.    [  Wightw.  112.] 

S.C.  In  this  case  heach^  for  plaintiff,  objected  to  the  evidence  of 

It^o^^  one  of  the  defendant's  witnesses,  thw  the  deceased  person,  who 
jection  to  told  the  witness  of  the  reputation  in  the  parish,  was  himself  a  pa- 
muttdon  r^l^ion^r  liable  to  pay  tithe,  and  therefore  interested.  Per  curiam^ 
of ammiia,  it  is  impossible  to  confine  evidence  of  reputation  in  this  manner; 
deccued      ^^  ^^^  ^^^  7^^  would  entirely  cut  it  up. 

penoDftom       Another  witness  had  deposed,  "  that  he  had  heard  from  old  in- 
came  wis     habitants,  now  dead,  and  whose  names  he  did  not  recollect,  that 
^2^^^  sixpence  an  acre  was  always  paid  in  their  time  in  lieu  of  all  small 
tithes/' 

Leach  objected  to  this  deposition. 

The  Solicitor  General^  Dauncey^  and  Wingjield  contended,  that 
if  this  is  not  admitted,  it  is  impossible  to  give  any  traditional  evi« 
dence;  if  the  defendant  had  examined  as  to  any  particular  fact  as 
to  the  payment  for  one  piece  of  land,  this  would  not  be  evidence; 
but  this  is  not  offered  as  evidence  of  particular  payments,  but 
extends  to  the  usage  of  the  whole  parish :  it  is  general  as  to  fact, 
though  not  as  to  time. 


(a)  In  Behden  ▼.  Freeman^  Nov-  22,  IS  10.  On  the  tml  of  the  iwue  at  Oxford,  Summer  Ass. 

Scae^'^-A  copy  (by  consent)  of  an  extract  from  1811,  Le  Blanc  J.  refused  to  receive  it  on  the 

,  the  same  woric  was  read  in  evidence :  no  objec-  ground,  that  no  collection  or  history,  compiled 

tion  being  taken  by  either  party.     4  Fri.  420.  by  any  individual,  could  be  admitted ;  but  that 

Append.,  extracted  from  the  Decree-book.     But  if  shewn  to  be  an  official  document  it  might  be 

in  Harwood  v.  Smu,  same  day,  18IO-1 1,  id.  427.  veceived.     It  was  then  stated  by  Mr.  hewUU, 

^reported,  supra,  on  other  points,)  an  extract  that  the  book  was  of  the  handwriting  of  King 

from  it  was  produced,  on  the  put  of  a  vicar  John;  that  it  contained  entries  of  endowments; 

claiming  tithes  of  kind,  for  the  purpose  of  shew-  that  the  collection  was  the  act  of  the  ordinary ; 

ing,  that  a  modus  set  up  against  him  of  6d.  an  but  that  it  was  not  a  judicial  act,  but  an  historical 

acre,  in  lieu  of  all  small  tithes,  would  be  of  twice  coUection  of  matters  of  ecclesiastical  concern, 

the  value  of  the  whole  rectory  at  tlie  date  of  that  known  by  the  name  of  Archbishop  WdU*%  endow- 

work.     ThUomsfm  C.  B.,  directed  an  issue,  observ-  ments.     Le  Blanc  J.  again  refused  to  admit  it, 

ing  upon  this  work,  that  there  was  no  evidence  saying,  that  the  entry  was  not  shewn  to  be  oo- 

who  made  it;  that  it  was  a  bare  memorandum  temporaneous  with  the  endowment,  or  even  to  have 

posterior  to  the  endowment,  and  therefore  had  been  original;  that  it  was  not  equivalent  to  a 

not  the  weight  ascribed  to  it  in  argument ;  and  surv^,  (as  had  been  argued,)  which  was  an  ori- 

that  it  was  common,  in  those  days,  to  undervalue  ginal  and  public  document  teken  by  authority, 

the  several  vicarages,  which  was  material  to  afibct  whereas  the  book  in  question  was  not  proved  to 

its  aotfaentidty  aa  evidence  of  value.     Wood  B«  have  been  compiled  under  Ilia  miction  of  anj 

expressed  a  doubt,  whether  it  was  evidence  at  alU  authority. 
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Macdonald  C.  B.  This  is  a  tradition  of  a  fact,  and  I  take  this  1810. 
to  be  the  distinction  as  to  evidence  of  reputation;  if  they  confine  it  ^ -^ 
to  the  fact  of  payment  it  would  not  be  evidence,  unless  the  tradition  v. 
that  came  with  it  was  a  reputation  that  had  always  been  the  case : 
the  essence  of.  reputation  is,  that  if  you  prove  a  fact,  as,  for  instance,  tion'uto 
payment  of  a  sum  of  money,  it  must  be  accompanied  with  this,  «J^^™* 
that  it  was  so  paid  in  consequence  of  a  reputation.  timu 

Thompson  and  fVood^  Barons,  concurred,  that  the  evidence  was 
admissible. 


Sma, 
A  dittiiic-. 


51  Geo.  III.    A.  D.  1810,  1811.    Scac. 

jDccalS  14 

Heaton  Y^  Cooke.    [Wightw.  281.]  J£iy2.* 

Wood  B.     I  have  to  regret  that  I  differ  in  opinion  from  my  ^^^  i«ue 
learned  brothers,  but  there  are  certain  decisions  of  this  court  upon  ^  ^  modu$ 
the  subject  of  tithes  which  1  cannot  agree  to.     I  allude  to  the  doo  of  istf.  an 
trine  of  rankness  of  moduses.  of  titbe- 

This  is  a  bill  for  the  tithe  of  hay  in  the  parish  oi  Doncasier  i  and  ^y*  Jf*^ 
the  defendants  by  their  answer  say,  that  there  are,  and  immemori-  u.  ed.  and 
ally  have  been,  certain  antient  townships,  hamlets,  and  districts  with-  ^  w*Mt 
in  the  the. parish  commonly  called  or  known  by  the  seteral  names  of  aside  at  too 
Doncaster^  Hextltrope^  with  BaUn/^  Wheatly^  and  Carrhouse^  within  ""^* 
the  towpship  of  WarmsoDorthj  which  have  been  distinguished  by 
certain  wellrknown  boundaries  and  limits ;  and  that  there  imm&- 
morially  has  been,  and  is  a  certain  antient  open  low  meadow  called 
Crimpsalj  situate  partly  within  the  township  and  hamlet  of  Don^ 
casteTj  and  partly  within  the  township  and  hamlet  of  Hexthrope 
with  Batty ;  and  extending  into  both  the  said  townships  and  ham- 

« lets ;  and  which  said,  &c.  meadow  has  been  and  is  distinguished  by 
certain  well-known  boundaries  and  limits ;  and  that  these  imme- 
morially  have  been,  and  are  certain. ancient  pieces  and  tracts  of 
land,  called  Carrlands^  situate  in  the  townships  ^  and  hamlets  of 
Doncaster^  Hexthrope  with  Balby^  and  the  district  of  Carrhouse^  in 
the  township  of  fVarmswortk^  which  have  been  and  are  distinguished 
by  certain  well-known  boundaries  and  limits,  and  which-  said 
several  pieces  and  tracts  of  Carrland  always  laid  open  until  the 
passing  of  an  act  of  5  Geo,  3.  under  which  they  were  inclosed ;  and 

'  since  the  inclosure,  as  well  as  before,  the  occupiers  have  respectively 
paid  the  several  township  and  district  moduses  following:  for  their 
meadow  lands  in  the  township  of  Hexthrope^  Is.  per  acre;  in  the 
township  of  DoncasteTf  Is.  6d.;  for  Crimpsal  meadow  2s.\  in  the 
township  of  Wheatley  Is.  ^d.\  and  for  the  Cafrlands  Is.  6d.  It  is 
admitted  on  the  part  of  the  plaintiffs  that  defendants  have  proved 
juch  a  continuance  of  the  payment  of  those  sums  alleged  to  be  ^ 
modusesy  as  will  entitle  them  to  an  issue,  unless  there  are  other 
grounds  to  impeach  them.;  but  pla^tiff's  counsel  insL^t  that  all 
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1810.     these  moduses  are  rank,  except  the  U»  modus,  as  to  which  they 

ffgf^^^     admit  that  the  defendants  may  have  an  issne ;  and  that  the  court, 

V.         as  to  all  the  rest,  ought  to  decree  against  them  as  rank,  without 

sending  them  to  a  jury.     The  plaintiff  *s  counsel  also  make  another 

point,  whether  these  antient  modusesy  if  good,  could  be  extended 

Supnusis.  to  the  newly-inclosed  lands.  As  to  the  latter  point,  in  Bishop  v« 
Chichester,  the  lord  Chancellor  decreed,  that  a  parochial  modus 
might  extend  to  lands  enclosed  within  time  of  memory;  and, 
therefore,  I  think,  a  township,  hamlet,  or  district  modus  will  do  the 

8aprii445.  same;  district  being  a  sufficient  description,  as  decided  in  Scarr  t. 
Trinity  College.  This  reduces  the  question  then  to  the  single  ques- 
tion of  rankness,  as  to  the  moduses  of  2s.  and  Is.  6d,  per  acre. 
Rankness  is,  I  think,  at  last  settled  to  be  a  question  of  fact,  and  if 
this  court  had  always  so  considered  it,  and  sent  it  to  a  jury,  the  diffi- 
culties constantly  occurring  would  not  have  happened.  Whether  it 
was  a  question  of  law  or  fact  seems  to  have  been  a  doubt  till  the 

8upimii66.  case  oi  Pyke  y.  DowUng,  in  1779.  What  was  done  in  this  case, 
after  the  certificate  was  returned  into  tlie  court  of  Chancery,  does 
not  appear ;  but,  I  think,  this  inference  fairly  arises  from  it,  that 
that  court  did  not  feel  itself  warranted  to  hold  it  bad  from  any  in- 
ternal evidence  in  the  amount  of  the  modus  itself,  and  therefore  sent 
it  to  a  court  of  law.  This  court  also,  when  a  modtts  was  good  in 
point  of  law,  always  referred  it  to  a  jury  till  C.  B.  Ward's  time, 
when  in  1687,  the  court  b<^an,  I  think,  ill^^Uy  to  decide  in 
moduses  upon  the  ground  of  rankness ;  and,  I  think,  when  they  do 
so,  they  refuse  the  subject  that  right  which  the  laws  of  the  country 
entitle  him  to.  In  all  the  cases  I  have  found  upon  appeals  from 
thb  court  to  the  House  of  Lords,  whenever  this  court  has  refused 
to  grant  an  issue  upon  moduses,  that  house  has  uniformly  re- 
versed the  decree  and  granted  an  issue ;  but  I  admit  that  I  do  not 
find  that  the  House  of  Lords  have  decided,  that  the  court  of  Ex- 
chequer has  not  a  power  to  depide  against  a  modus  without  sending 
it  to  a  jury. 

The  notion  that  rankness  is  a  sufficient  ground  to  enable  the 
court  to  determine  a  modus,  was  first  taken  up  by  Ward  C.  B.,  as 

Sopnii9S.  asserted  by  Serjeant  Hill  in  TvieUs  v.  WeUy,  and  Serjeant  2?^^U, 

Suprmsoe.  in  Sansom  v.  Shaw,  and  I  believe  it  to  be  true.  The  first  case  I 
find  was  in  his  time,  Grascombe  v.  Jefferies,  November  17,  1687, 

Supim857.  cited  by  Lord  Hardmcke  in  Chapman  v.  Smith,  when  the  court  set 
aside  a  modus  of  12(2.  an  acre^  for  marsh  land  in  Keni  as  rank :  the 
cause,  however,  was  reheard  on  defendant's  motion,  and  an  issue 

8apn«oi.  directed.  I  also  find  in  his  time,  Pole  v.  Gardener,  and  in  that  the 
House  of  Lords,  reversed  the  decree,  {a)    No  case  could  have  fi 

Sopn  706.    more  solemn  determination  than  the  case  of  Giffard  v.  WeU> :  there 


■>  >■  ^  I  ■  —  I  lip. 


(a)  nme  ue  two  other  decraes  settiD^  oiide    t.  HigemhutUmf  1  Wood's  Deer.  484.     I;a^fidA 
m»imm$^  signed  by  Lord  C.B.  Ward.    Jfonon    t.  Mnticknop,  1  Wood  S85.  tufra  $&), 
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the  court  of  Exchequer  decreed  that  it  should  be  i^erred  to  a  1810. 
jury  to  tiy  tlie  Tnodus,  which  was  Sd.  for  every  lamb :  the  decree  Beaton 
was  made  by  two  of  the  barons  only,  and  therefore  the  plaintiff  ▼. 
petitioned  for  a  rehearing,  on  the  ground  that  the  fnodus  was  void 
in  law ;  and  therefore  that  a  trial  would  be  fruitless.  The  petition 
was  argued,  November  29.  1731,  and  the  Barons  being  of  opinion 
that  the  modus  was  not  void  in  law,  refused  to  grant  a  rehearing  on 
that  pointy  but  left  the  plamtiff  to  try  the  modus  at  law,  if  he  thought 
fit ;  he  declined  doing  so^  and  appealed  to  the  House  of  Lords, 
where,  although  every  argument  was  urged  as  to  the  value  of  the 
thing,  the  decree  and  orders  were  a£Srmal ;  one  might  have  hoped 
that  a  decision  twice  considered  in  the  court  of  Exchequer,  and 
ultimately  affirmed  upon  argument  in  the  House  of  Lords,  would 
have  put  an  end  to  the  question  of  rankness,  and  it  appears  that 
there  was  a  total  cessation  of  the  doctrine  of  rankness  in  the  court 
of  Exchequer  from  the  case  of  Giffard  v.  Webb^  in  1735,  to  the 
case  of  Sansom  v.  Shaw^  in  1748,  when  Mr.  Justice  Burnet  sup- 
posed that  the  former  case  had  put  an  end  to  it;  and  yet  in  1787, 
in  Bishop  v.  Chichester,  we  find  Lord  TImrlaw  refusing  to  direct  Supimisis. 
an  issue,  on  a  modus  of  Sd.  a  lamb,  for  tithe  bmb,  and  wool  shorn 
from  such  lamb,  as  being  notoriously  rank,  which  I  think  was  in- 
•  consistent  with  the  solemn  decision  in  Giffkrd  v.  Webb,  and  which 
decision  I  shall  hold  myself  bound  to  abide  by,  notwithstanding 
the  opinion  of  Lord  Thurlaw,  if  he  ever  gave  it  But  this  court 
in  the  late  case  of  Askem  v.  Greenhorn  (a),  acting  in  conformity  with 
Giffard  v.  Webb,  would  not  take  upon  itself  to  decide  upon  rank- 
ness without  sending  it  to  a  jury;  and  whether  the  learned  judge*s 
direction  was  right  or  wrongs  is  of  no  consequence  to  the  present 
enquiry ;  and  the  decisions  in  Giffard  v.  Webb,  and  in  Asken  v. 
Greenhow,  prove  that  moduses  much  higher  in  proportion  to  the 
comparative  value  of  the  article  itself.  Temp.  Bich.  1.  than  25.  an 
acre  for  tithe  hay  have  been  sent  to  a  jury. 

How  stands  the  case  as  to  i^^rm-moduses  ?  For  forty  or  fifty 
years  past,  the  courts  of  Chancery,  or  Exchequer  have  never 
taken  upon  themselves  to  determine  a  fesm-modus  to  be  bad  upon 
the  face  of  it,  on  account  of  its  largeness,  but  have  thought  it  right 
to  send  it  to  a  jury.  Before  that  period  there  are  cases  both  ways. 
Edge  V.  Oglander''.    Bishop  v.  Jrundelf.  *^P" 

There  are  two  subsequent  cases  in  which  the  court  decided  upon  t  Supn 

ieinA-'moduses,  without  sending  them  to  a  jury.     Kennecfy  v.  Goodr-  t^|^ni« 

'wynX,'Bnd  Ekin  v.  Pigott§.  Since  the  year  1745,  I  have  not  found  708. 

any  case  in  which  the  court  have  decided  that  a  farm-modttt  was  void  \^l^ 

for  rankness  without  sending  it  to  a  jury,  and  some  of  them  have  I  ^upim 

been  pretty  large:  as  in  Caktf  v.  WiUiams(nLl    Ashby  v«  JPtmoer, f  ^  ^u^ 
■■    '  ■  liss, 

(a)  S  TO  S14,  n.  n^nh 
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1810.  Atkins  Lard  WiUot^hhf  de  Broke.  •     C  Connor  v.  Cooke  f,  and 

jy^^j^^  Termor  v,  Lorraine^  there  referred  to. 

▼.  The  next  class  of  cases  are  for  a  particular  species  of  produce, 

J    *  I  do  not  find  many  which  the  court  has  decided  to  be  bad  upon  the 

412.  face  of  them,  upon  the  ground  of  rankhess.    The  first  is  Benson  y. 

J^^P"'  WatkinsXi  in  which  an  account  was  decreed  with  an  issue.  In  Tor^ 

I  Supra  ^ 

61S.  riano  v.  Legge  $,  two  modttses  like  those  in  question  in  this  suit  were 

|S«P»  over-rnledj  viz.  Is.  Aid.  for  all  grass  lands  mowed,  called  uplands, 
and  2s.  an  acre  for  all  grass  lands  mowed,  called  meadow-lands, 
in  lieu  of  all  tithes  of  hay,  grass,  and  pasture;  but  they  were  given 
up  by  defendant's  counsel,  arid  therefore  the  court  cannot  be  sup- 
posed to  exercise  any  judgement  upon  them.  In  this  case  too  a  ' 
modus  odd.  a  fleece  was  over- ruled  as  rank,  and  yet  this  same  mo- 

•  Sup.  946.  dus  was  held  good,  five  years  afterwards  in  the  case  of  Boscawen  v* 
tSup.945.  Boberts.^     In  Gale  v.  Carpenter  f^  2s.  an  acre  for  enclosed  arable 

land,  and  Is.  Sd.  for  common  field  land,  were  held  rank,  and  ac-  . 

Supim96a  count  decreed.  In  Hume  v.  Monk^  moduses  of  45.  an  acre  for 
wheat,  and  2s.  for  lent  com,  were  declared  to  be  too  rank. 

As  to  the  cases  in  which  moduses  for  the  specific  produce  of  land 

8opim€0i«  have  been  held  good,  the  leading  one  is  Pole  v.  Gardiner^  in  the 
year  1706,  in  which  I2d.  an  acre,  for  low  meadows,  and  8^.  for 
high  meadows  were  declared  to  be  no  moduses :  but  the  House  of 
Lords,  on  appeal,  dismissed  the  bill :     Notwithstanding  this  deci- 

Supim645.  sion,  we  find  in  Bate  v.  Hodges^  in  1753,  this  note  **  it  was  admitted 
if  the  moduses  had  been  for  tithe  hay  only,  or  the  tithe  arising  on  the' 
land,  the  Is.  had  been  too  rank ;"  and  in  Bate  v.  Holland  (a)  a  modus 
of  lOd.  an  acre,  for  mai*sh'land,  was  sent  to  a  jury  and  finally  es- 
tablished.    In  a  case  of  Swinnock  v.  Higgifis,  in  1652,  (J)  the  rec- 

•  Supra  ^^  ^^  ^^  Romney  filed  his  bill  to  recover  a  composition  rate  of 
847.  and  see  1 4^.  an  acre,  and  an  account  was  decreed  (c);  yet  in  the  case  of  Chap^ 
Haii  ^''^^  ^*  Smith* J  in  the  court  of  Chancery,  a  modus  of  9d.  an  acre  was 
wiaLe'sob-  insisted  on  as  rank.    But  Lord  Hardwicke  sent  it  to  be  tried  by  a 

lenradont. 

(a)  8  Wood's  Deer.  857.  •  lying  in  sereral  poriahei,  wherein  was  a  wwrcn 

(6)  1  Wood's  Deer.  S.  stor^  with  coneysybeing  about  SOOiurres ;  and  that 

(d)  There  are  other  cases  in  Mr.  ITood's  oollec-  he  knew  not  how  much  thereof  lay  in  Paultcrajf : 

tion,  in  which  the  rector  filed  his  bill,  demanding  all  which,  except  part  kept  for  meadow,  and  part 

the  payment  of  modutet.     Hatcher  ▼.   Ridley,  plowed  up,  of  which  the  plaintiff  had,  or  might 

▼ol,  i.  p.  149.     Gwynne  y,  SharpefYol.i.  p.  171.  have   had   his  tithes,   were    braky  and   busby 

JEve  T.  fFightufickf  vol.  i.  p.  326.  grounds,  and  kept  for  the  deer  and  coneys.  Upon 

There  u  also  another  cose  of  Ashley  r.  Better^  examination  of  witnesses  on  part  of  plaintiff  and 

mm,  25  Car,  8.,  (not  in  the  collection) ;  in  which  debate^  the  court  ordered  defendant  to  pay  the 

the  rector  of  PauUcray,  Co,  Kent,  filed  his  bill  6d.  per  acre ;  it  appeared  to  them  that  there  waa 

more  particularly  for  the  customary  payment  of  a  custom  within  the  said  parish,  that  the  inhabit- 

6<f.  an  acre,  for  the  tithes  of  the  pasture>ground  ants  of  other  parishes,  occupying  pasture  lands 

occupied  by  the  defendant,  he  being  an  inlubitant  within  that  parish,  have  used  to  pay  6d.  an  aore 

of  another  parish ;  the  defendant  put  in  his  an-  to  the  rector  there,  for  and  in  lieu  of  the  titbes 

■wer  denying  the  custom,  and  saying  that  the  of  all  such  their  pasture-grounds  not  mowed  or 

pflMure  grounds  by  him  occupied  within  the  said  broken  up  for  tillage, 

parish,  were  part  c^  an  antient  park,  called , 
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juty.    In  the  case  of  Markhan^  v.  Hudey^^  in  17d8,  the  question     1810. 
was  upon  a  modiU  of  I5.  for  each  day's  tnath,  the  court  held  it  was  not  ~^*~J 
rank,  and  the  bill  was  dismissed  with  costs.     In  TnxieUs  V.  Welby\^        v. 
•  1780,  a  inbdm  of  I2rf.  an  acre  for  meadow  and  pasture  ground  was      ^^^'•^' 
sent  to  a  jury,  and  tried  before  BviUer  J^  who  made  a  special  in-  1499. 
dorsement  of  the  value  of  the  land,  conceiving  rankness  to  be  a  t  ^p^ 
question  of  law ;  but  the  court  thinking  that  idea  erroneous,  sent 
it  to  a  new  trial. 

The  rule  as  laid  down  in  the  Common  Pleas,  in  Pyke  v.  Dow*  Supraii6flu 
lingj  and  by  Lord  Mansfield  in  the  House  of  Lords,  in  the  case  of 
Dravis  v.  Oxton^  are  such  as,  in  my  opinion,  ought  to  govern  this  S«P'»1092» 
court  on  the  subject  of  rankness.  Now,  can  any  man  say  that  there 
is  that  internal  evidence  against  the  possibility  of  the  immemotial 
existence  of  moduses  of  ^s.  and  Is.  6d.per  acre  for  tithe  hay,  that 
they  ought  not  to  send  it  to  a  jury  ?  It  is  admitted,  that  the  evidence 
has  proved  a  case  of  immemorial  prescription^  and  there  is  no  evi- 
dence to  contradict  it ;  am  I  then  warranted,  from  conjecture  about 
the  value  of  money  and  of  land  before  the  reign  o(  Richard  the  1st. 
(of  which  I  can  know  nothing),  to  declare,  that  those  moduses  have 
existed  from  time  immemorial  ?  I  think  not  It  is  admitted  here, 
that  a  modus  of  Is.  an  acre  is  good ;  now,  all  these  lands  adjoin  one 
another,  and  it  is  probable,  that  the  other  land  governed  by  the  2s4 
modus  is  twice  as  good  in  quality.  I  cannot  know  all  those  cir- 
cumstances, which  must  have  entered  into  the  consideration  of 
the  contracting  parties  at  the  time  when  the  moduses  were  agreed 
upon. 

It  is  very  remarkable,  that  none  of  the  judges  who  have  upheld 
this  doctrine  of  rankness,  have  ever  stated  to  us  upon  what  materials 
they  founded  their  opinions.     I  have  endeavoured  to  collect  j$ome 
materials  to  judge  by^  which  I  will  apply  to  the  decisions  in  Benson  Supra  6I 8. 
V.  fVatkinSf    Torriano  v.  Legg^  *,  «nd  Gale  v.  Carpenter  f ,  where  •  Supra 
the  moduses  were  held  to  be  rank,  and  therefore  not  sent  to  a  jury  t  ^  ^^ 
in  the  first,  tlie  moduses  were  Bs.  an  acre  for  wheat  and  rye,  45.  for  m^* 
summer  com,  Ss.  for  meadow.     In  the  second,  Ss.  for  wheat,  25. 6d» 
fer  other  grain,  2s.  Gd*  for  meadows  mowed,  Is,  4fd*  for  upland  grass 
grounds,  and  2s*  6d.  for  every  farrow  of  pigs.     In  the  third,  25.  for 
all  grain  reaped  from  the  uninclosed,  and  Is.  6d,  from  the  common 
amble  land»     When  the  Barons  of  the  Exchequer  decided  those 
cases^  I  should  have  been  glad  if  they  had  stated  upon  what  data 
they  came  to  their  conclusion  1  did  they  form  their  judgements  upon 
the  value  of  com,  and  the  quantity  that  an  acre  would  produce  be- 
fore the  time  of  legal  memory  ?    I  will  examine  those  moduses  by 
these  tests,  according  to  the  best  information  I  have  been  able  to 
collect.    In  the  first  place,  let  us  see  what  is  to  be  collected  firora 
.  the  statute  law,  for  that  is  strict  legal  evidence.     In  the  statute 
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1810.  called  ctssiza  pants  et  ceriAsice^  BlHerCS^y  seventy^seven  years  from 
ffg^^  the  reign  of  Richard  the  1st.,  the  prices  of  bread  and  ale  are  regu- 
V.  lated  according  to  the  prices  of  com.  It  begins  by  providing,  that 
when  a  quarter  of  wheat  is  sold  for  12  pence,  bread  shall  weigh  so 
much;  when  for  18  pence,  so  much:  and  so  on  by  gradations  of 
sixpence,  till  it  comes  up  to  20&  the  quarter.  This»  though  it 
is  considered  to  be  a  statute,  and  has  the  force  thereof  seems  to  be 
only  an  exemplification  of  ordinance's  made  by  the  kings  of  England 
before  Henry  the  Sd's  time;  because  it  begins,  ^^  The  king  to  all 
to  whom  these  presents  shall  come,  greeting.  We  have  seen  ordi- 
nances of  the  assize  of  bread  and  ale,  and  of  the  making  of  money 
and  measures  made  in  the  time  of  our  progenitors  sometime  kings 
ofEnglandy  in  these  words,  when  a  quantity  of  wheat,"  Sec  and  the 
conclusion,  ^'  forasmuch  as  ins;>ur  parliament  holden  at  Westminster 
in  the  first  year  of  our  reign  w^  have  granted,  that  all  good  statutes 
and  ordinances  made  in  the  tithe  of  our  predecessors  aforesaid,  and 
not  revoked,  shall  be  still  held ;  we  have  caused,  at  the  request  of 
the  bakers  of  our  town  of  Coventry^  that  the  ordinances  aforesaid 
by  terms  of  these  presents  shall  be  exemplified."  The  ordinances 
here  exemplified  were  made  at  different  periods  antecedent  to 
Henry  Sd's  time,  and  comprehending  without  doubt  the  reign  of 
Richard  the  1st.  and  his  predecessors,  as  Richard  the  1st.  died  only 
seventeen  years  before  Henry  8d.  began  his  reign :  so  conveying  it 
beyond  the  time  of  l^al  memory.  The  statute  book  goes  no  further 
back  than  Hen»  3d.  The  inference  fairly  to  be  drawn  from  these 
ordinances  is,  that  the  price  of  wheat  had  fluctuated  during  those 
reigns  from  I2d.  a  quarter  to  20s.  because  the  scale  of  assize  begins 
at  Is,  and  goes  on  as  high  as  20s. 

I  have  also  looked  into  Fleetwood's  Chronicon  Preciosum^  and  I 
am  confirmed  in  my  idea  of  this  fluctuation  by  that  book;  for  be 
says,  in  1043  (146  years  before  Richard  the  Ist's  reign)  corn  was 
so  dear  as  no  one  ever  remembered  it,  inasmuch  as  a  sester  of 
wheat  was  sold  for  60  pence,  and  he  says  a  sester  or  sestarius  was 
what  we  now  call  a  quarter  of  wheat,  containing  eight  bushels ;  he 
cites  many  authorities,  and,  at  last,  he  concludes  in  these  words,  <^  I 
set  down  the  price  of  a  quarter  of  wheat  in  1043  at  60.  pence."  {a) 
In  1125,  which  was  64  years  before  Richard  the  Ist's  time,  Ueet'- 
'wood  says  a  quarter  of  wheat  was  sold  at  one  pou^d,  there  was  so 
great  a  famine ;  but  two  other  authors  of  the  same  year,  say  it  was 
sold  for  six  shillings ;  and  one  of  them  says,  it  was  the  dearest  year 
ever  known  in  England*  In  1 196  (which  was  in  Richard  the  Ist's 
time)  there  was  so  great  a  scarcity  of  com,  that  at  Salisbury  a  sema 
(that  is,  a  quarter)  sold  at  135.  4£^.,  and  in  1197  it  was  sold  at. 
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185.  Bd.  (b);m  1202  (three  years  after  Richard  the  1st  died)  there  iSlO. 
was  so  great  a  scarcity  that  a  quarter  6f  wheat  sold  for  more  than  j£^^ 
125.,  and  in  1205  at  the  same  price.  Mr.Stowe  says  the  ground  t. 
was  so  hard  it  could  not  be  tilled,  and  that  wheat  was  sold  at  a 
mark  a  quartei*,  which,  he  say^  in  Henry  2nd's  time  had  usually 
been  at  I5.  I  think  he  was  mistaken  iii  that  I  think  it  never 
was,  in  Henry  2d's  time,  so  low  as  a  shilling.  In  1223,  wheat  sold 
at  125.  a  quarter;  in  1237  it  came  down  to  35. 4  J.,  and  in  1246  it 
was  so  dear  as  I65.;  and  in  1247  it  was  135.  iid.;  and  in  1257 
it  was  1/.  45.  a  quarter  (6),  and  so  at  different  prices,  bringing 
it  down  to  latler  periods ;  and  in  the  25  Ed.  3.  (1350,)  there  is  a 
statute  regulating  the  wages  of  servants,  in  which  it  is  directed,  that 
masters  may  pay  dieir  servants  either  in  money  or  wheat  at  their 
election,  reckoning  the  wheat  at  lOdL  a  bushel,  that  is  6s»  Sd.  a  quar- 
ter; and  in  1436,  the  stat  l&^Hert,  6.  c,  2.  enacts,  that  when  com 
was  of  a  small  price,  vix»  wheat  at  6s.  Bd.  and  barley  at  35.  the 
quarter,  then  it  may  be  carried  forth  of  the  realm  without  a  licence. 
Alt  these  instances  prove  how  very  unsettled  the  prices  of  com 
were  in  those  ancient  reigns,  and  how  much  they  fluctuated ;  before 
the  reign  of  Richard  1st.  wheat  was  6s.  and  Ss.  a  quarter,  and,  ac* 
cording  to  one  historian,  it  got  up  to  a  pound  a  quarter ;  in  his 
reign  it  was  135.  4d.,  and  I85.  Bd.  a  quarter,  and  three  years  after 
his  death,  125.  The  next  question  is,  how  many  quarters  of  wheat 
an  acre  will  produce  ?  I  believe  from  three  to  five  quarters,  but 
taking  four  quarters  as  an  average,  and  supposing  the  composition 
to  be  made  when  wheat  was  at  55;  a  quarter,  the  value  would  be 
four  times  five,  which  would  be  205. ;  the  tenth  of  which  would  be 
25. ;  then  where  is  the  improbability  of  a  modus  being  made  of  25. 
an  acre  on  inclosed  land,  and  I5.  6d*  on  the  open  field  land  ?  and 
yet  the  court  of  Exchequer,  in  Gale  v.  Carpenter^  determined  it  to 
be  rank:  the  fiirmer  would  have  the  advantage,  for  he  would  havje 
ihe  straw  into  the  bargain.  I  am  afraid  the  Barons  who  determined 
that  case,  in  their  eagerness  to  subvert  tnoduseSf  looked  only  at  one 
side  of  the  question.  Supposing  the  composition  made  when  wheat 
was  at  some  of  the  higher  gradations  of  price,  upon  the  scale  of 
assizapanis;  suppose  it  to  be  dt  105.  a  quarter,  and  four  quarters 
firom  an  acre,  that  would  be  405.,  the  tithe  of  which  would  be  45. 
an  acre  at  the  least;  but  I  think  more,  considering  the  value  of  the 
straw,  and  perhaps  a  further  improvement  of  the  land,  or  advance 
in  the  price  cf  the  commodity;  even  without  taking  into  consider-^ 
ation  any  benevolence  towards  the  church. 

'  With  respect  to  hay-tithe^  we  have  no  statute  by  which  we  can 
fix  the  pric^  of  hay ;  nOr  can  I  trace  the  price  of  it  further  back 
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1810.  than  1445.  According  to  Fleetwood^  hay  by  the  load  was  8f.  S\i* 
ffeaton  '^^  1445(a):  this,  I  think,  was  a  low  price,  because  wheat  in  that 
▼-  year  was  45.  6d.  a  quarter,  and  oats  25. ;  so  that  it  \eas  much  lower 
^^^'^'  than  it  had  been  before  Richard  the  first's  time :  then  may  we  not 
conclude,  that  hay  at  this  time,  (1445,)  was  much  lower  than  in 
antecedent  reigns?  however,  in  1445,  hay  was  Ss.  6id.;  in  1475 
a  load  of  hay  was  6s.  Sd. ;  in  1 498,  85.  2d.  Mr.  Stawe  says,  hay 
was  usually  55.;  but  now  it  was  105.  or  125.;  in  1505  a  load  of 
hay  was  65.;.  in  1510,  95.;  in  1560,  a  load  of  old  hay  was  I2s.6d^ 
new  hay  6s.  8(2.;  in  1561  a  load  of  hay  was  135. 4i.(i)  Suppos- 
ing the  price  of  hay  to  be  so  high  before  the  time  o{  Richard  1st 
as  in  1505,  and  we  have  no  reason  to  think  it  was  not,  (in  Pole 
V.  Gardiner^  it  is  said,  that  in  ancient  times  meadow  lands  were 
of  much  greater  value  than  in  later  times,)  two  shillfaigs  an  acre 
would  be  a  moderate  modus  ;  but  taking  the  price  of  a  load  of  hay 
at  the  lowest,  35.  6\d.  per  load,  an  acre  of  good  meadow  land  will 
produce  two  tons  of  hay,  that  would  make  four  loads ;  I  have  no 
doubt  it  would,  in  this  very  place,  near  Doncaster :  supposing  the 
landholder  had  reckoned  upon  four  loads  of  hay,  that  would  amount 
to  145.2(2.,  the  tenth  of  which  would  be,  Is.Sd.;  would  not  any 
man  think  he  had  made  a  good  bargain  at  25.  an  acre,  to  be  rid 
of  the  trouble  of  setting  out  tithe,  and  considering  the  benefit  of 
the  manure  and  future  improvements  ?  If  you  take  it  at  the  higher 
rates  of  65.,  and  95.,  and  12s.  6d.  a  load,  and  we  have  no  evidence 
to  the  contrary,  he  would  have  a  good  bargain  indeed  at  25.  an 
acre:  then  who  can  conscientiously  say,  that  from  the,  intrinsic 
evidence,  a  modus  of  25.  for  the  tithe  of  the  produce  of  hay  fi*om 
an  acre  of  land,  might  not  have  a  legal  origin  ?  I  think  it  might, 
and  I  wish  any  one,  who  thinks  the  contrary,  would  state  some  data 
Sapni645.  upon  which  he  goes.  Bate  v.  Hodges  has  been  cited,  in  which  it 
was  said  to  have  been  admitted,  that  I5.  for  tithe-hay  was  too  rank. 
Those  who  so  said,  must  have  been  unacquainted  with  the  subject 
they  spoke  of.  I  have  not  the  least  doubt,  but  that  meadow  land 
grew  as  much  hay  before  the  time  o( Richard  1st.  as  it  has  since; 
that  before  the  time  of  Richard  1st.  hay  sold  at  6s.  a  load ;  and  that' 
IS  a  sufficient  ground  to  support  a  modus  of  25.  an  acre  for  hay ; 
but  if  you  allow  for  benevolence  to  the  church,  there  cannot  be 
the  least  doubt  of  it.  To  calculate  moduses  upon  the  pecuniary 
rents  reserved  for  lands  in  ancient  times,  is  very  fallacious  indeed. 
They  were  very  small,  but  the  render  of  specific  produce,  as  corn, 
cattle,  poultry,  &c.,  and  in  personal  services,  was  great :  to  calculate 
the  rent  at  any  time- is  extremely  erroneous.  I  am  of  opinion, 
that  an  issue  should  be  directed  to  try  all  nine  moduses. 

{a)  P.  89.  (4)  P.  97. 
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Graham  B.     My  brother  Wood  has  already  stated  the  ques-     1810. 
tions  that  arise  in  this  case,  and  I  shall  not  touch  at  all  upon  tlie 


operation  of  this  district  modus^  as  it  is  called ;  because,  if  I  am        t. 
right  in  conceiving  a  modus  of  ISd.  to  be  too  large,  that  j^ayment     ^**^' 
applies  to  the  district,  which  embraces  that  question :  and  therefore 
if  that.  modi4s  is  not  good,  the  extension  of  it  will  of  course  fail ; 
on  the  other  hand,  if  the  modus  is  held  to  be  a  fit  subject  for  en- 
quiry before  a  jury,  that,  question  will   be  open  upon  such  an 
enquiry.      Upon  the  subject  therefore  of  these   moduseSf  taking 
those  of  25.  and  Is.  6d.  an  acre,  where  the  payments  are  compara- 
tively large  and  are  lost  in  antiquity,  I  am  aware  that  great  judges 
have  differed  with  respect  to  ascertaining  the  relative  value  of 
money ;   but  it  has  always  struck  me  to  be  below  the  gravity  of 
a  court  of  justice,  where  the  matter  ^is  too  hard  for  dieir  con- 
sciences, to  send  it  to  a  jury,  to  see  how  they  can  better  dispose 
of  it. 

Now  the  question  of  this  day  must  be,  to  know,  in  the  £rst  place, 
how  far  the  judges  have  gone ;  and  how  far  they  ought  to  go : 
there  must  be  some  limit,  and  my  argument  will  be  to  show,  that 
the  present  payments  exceed  all  other  modnses  that  have  been  esta* 
blished. 

Now,  in  order  to  do  this,  I  must  look  with  some  particularity  at 
the  cases  my  brother  Wood  has  mentioned.  But  I  cannot  help 
saying,  when  I  assume  the  fact,  that  rankness  is  still  a  subsisting 
doctrine  of  a  court  of  equity ;  that  I  cannot  think  it  was  a  doctrine 
first  invented  by  Chief  Baron  Ward;  it  is  impossible  to  suppose,  if 
Chief  Baron  Ward  was  the  first  person  who  introduced  a  question  of 
this  sort,  that  it  could  have  been  taken  up  by  as  great  judges  as  ever 
sat  in  this  country.  But,  even  be  it,  that  he  had  used  that  expres- 
sion for  the  first  time^  the  question  is,  was  it  a  novel  question  in 
courts  of  equity  that  a  modus  was  too  high  to  be  valid  ? 

I  own  it  does  appear  to  me,  that  that  case  in  1652  was  a  very 
extraordinary  case ;  and  I  am  perfecdy  at  a  loss  to  conceive  how, 
in  the  case  of  Chapman  v.  Smith,  when  Lord  Hardwicke  directed  suprB847. 
so  many  enquiries  to  be  made  in  order  to  ground  his  decree,  a 
modus  of  Is.  2d.  for  lands  in  the  very  district  to  which  the  modus 
before  him  related ;  namely,  the  district  of  Romney  Marsh,  where 
the  parson  himself  had  sued  for  the  establishment  of  l5. 2d.  an  acre, 
could  have  escaped  attention ;  it  does  strike  me  that  there  must 
have  been  something  in  that  authority  that  was  intrinsically  defec- 
tive ;  because,  if  it  is  considered  as  a  determined  case^  that  a  rnodus 
of  Is.  2d,  had  been  established,  it  strikes- me  as  a  very  odd  thing, 
that  Lord  Hardwicke,  with  all  the  enquiries  he  directed,  should 
have  overlooked  it;  it  therefore  seems  to  me  that  that  case  did 
want  authority  at  that  time  ot  day ;  it  seems  to  have  been  a  case 
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1810.  of  that  sort»  where  a  rector  mistaking  his  rights,  the  parishioners 
Meaion  ^®^^  themselves  disposed  to  let  him  go  on  with  the  mistake ;  and 
n  therefore  that  either  there  was  some  collusion  upon  that  occa^ 
^****^  sion,  or  that  the  parson  was  in  an  error,  which  was  not  to  the 
interest  of  the  occupiers  of  the  land  to  rectify.  In  this  case  of 
Chapman  v.  Smithy  a  modus' o^  9d.  per  acre  for  marsh  land,  except 
when  sown  with  com,  or  planted  with  hops,  was  not  determined 
without  trial ;  but  it  turned  out,  what  in  &ct  it  was,  a  strong  case, 
with  reject  to  hops  being  plants  of  a  modem  introduction,  which 
gave  it  the  air  of  a  modem  composition;  and  Lord  Hardwicke 
felt  the  force  of  the  argument,  arising  from  the  comparative  value 
of  money,  because  9^.  an  acre,  according  to  my  idea,  could  not 
stand  that  criterion ;  and  he  introduces  the  distinction  which  has 
been  since  adopted,  but  which,  I  cannot  say,  I  feel  very  much, 
between  a  modiis  for  the  land,  or  a  farm  modusj  and  a  modus  for  a 
specific  tiring :  but  Lord  Hardmcke^  in  following  this  distinction  of 
a  farm  modus^  and  a  modus  for  a  specific  thing,  considers  it  as  a 
mere  matter  of  fact  proper  for  a  jury.  Now  it  is  pretty  dear,  that 
at  this  time  of  day  Lord  Hardmcke  had  not  arrived  at  that  clear 
and  sound  conclusion  which  all  the  courts  have  since  come  to  in 
that  instance;  he  grounds  himself  particularly  upon  the  case  of 
Giffard  v.  Webb.  But  in  Bishop  v.  Chichester^  in  which  case  the 
same  modus  was  set  up,  Lord  ThurUm  (and  no  person,  perhaps, 
had  more  considered  the  subject  than  he  had,)  said  that  ^*  the 
rankness  of  a  modus  depended  upon  the  history  of  money,  and  cer*< 
tainly  was  in  itself  a  question  of  fiict  and  not  of  law;  but  that 
although  it  were  a  question  of  fact,  it  was  a  question  which  the 
*  *  court  had  often  decided,  that  this  modus  was  notoriously  rank,  and* 
if  so,  there  was  no  reason  why  a  court  of  equity  should  direct  an 
issue^  to  try  a  fact,  of  which  it  was  perfectly  satisfied/'  When  the 
case  oi  Ask(*m  v.  Gr^em^ow. came  before  this  court,  we  were  pressed 
with,  contradictory  authorities,  and  we  thought  it  better  to  direct 
an  issue ;  but  I  own  the  result  of  that  was  not  satis&ctory  to  me^ 
and  when  the  cause  came  on,  the  learned  judge  who  tried  it, 
Mr.  Baron  Suttoih  put  it  very  strongly  to  the  jury,  that.it  exceeded 
the  scope  of  all  probability,  and  even  was  next  to  impossible,  that 
the  price  of  a  lamb  should  be  a^  that  time  of  the  day  2s*  6d* ;  and 
accordingly  he  left  the  jury  with  this  very  strong  direction;  and 
they  adopted  his  opinion,,  finding  a  verdict  for  the  defendant  upoii 
that  occasion*  There  was  afterwards  an  application  to  this  court  for 
a  new  trial,  upon  the  ground  that  the  learned  judge,  in  his  direc* 
tion  to  the  jury,  had  declared  his  opinion  much  too  decisively,  and 
bad  left  no  exercise  of  judgment  to  the  jury ;  the  court,  however, 
refused  a  new;  trial,  and  held  that  the  judge  had  not  exceeded  his 
province.  Now  when  I  fipd  that  in  a  case  of  this  sort,  the  only  effect 
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of -sending  the  question  to  be  tried  by  a  jury  is,  that  the  judge      1810. 

should  most  authoritatively  state  what  the  law  is  upon  the  subject,    ~ 

that  the  thing  is  not  only  without  the  verge  of  probability,  but         v. 
even  of  possibility,  it  is  strange  to  send  that  to  a  jury  which  is  no      ^*****' 
question  at  all  for  a  jury.     When  one  considers  the  expence  of 
sending  these  questions  to  a  jury,  if  the  court  has  a  distinct  opi- 
nion of  its  own,  it  is  bound  to  do  that  which  it  has  a  right  to  do, 
to  ddiver  that  opinion:  and  not  only  have  the  court  a  constitu- 
tional power  to  decide  in  the  first  mstance ;  but  the  parties  have  a 
right  to  ask  for  the  opinion  of  the  court     The  same  modiis  came 
before  the  court  of  Common  Pleas  ia  Pyke  y.  Dowling,  upon  a   Supra  use. 
case  directed  by  Lord  Baihurst  C. ;   but  he  had  precluded  the 
question  by  the  manner  in  which  he  sent  it.    All  these  cases  agree, 
that  rankness  is  a  question  of  fact ;   but  that  it  is  not,  therefore, 
exclusively  the  province  of  a  jury.     The  court  sends  a  case  to  a 
jury  merely  for  its  own  information,  and  to  satisfy  its  conscience. 
I  think  it  was  in  the  case  of  Pole  v.  Gardiner^  that  the  counsel  in    Supra  goi. 
the  argument  for  the  first  time,  in  the  House  of  Lords,  introduced 
the  suggestion,  that  the  owner  of  the  land  might  in  ancient  times, 
fix>m  pious  motives,  have  made  a  beneficial  bargain  for  the  clergy ; 
and  though  a  sanction  was  ^ven  to  the  argument  in  Atkins  v.  Lord  Supra  hi  2. 
fVUhugkby  de  BroJccy  yet  it  would  destroy  the  distinction  which 
this  court  has  always  been  anxious  to  preserve  between  moduses 
and  compositions  real,    and  it  is  also  highly  improbable.      In 
O^ Connor  v.  Cooke,  which  was  a  modus  of  20/.  a  year  for  all  the    Supra, 
tithes  of  400  acres  of  latid;  and,  therefore,  lower  than  the  present. 
Lord  Eldon  felt  great  reluctance  to  do  what  he  did  upon  the 
occasion. 

Though  I  cannot  touch  the  modus  of  I5.,  it  is  not  that  I  do  not 
feel  that  my  argument  will  not  touch  it  as  well  as  other  moduses ; 
but  I  am  precluded  from  going  into  that  from  its  having  been  so 
governed.  Yet  there  are  strong  grounds  for  a  judge  to  say,  hitherto 
you  have  gone,  but  you  shall  go  no  further.  One  main  ground 
of  ray  reasoning  is,  that  which  my  brother  Wood  has  been  extremely 
accurate  in  dissecting,  and  he  will  forgive  me  for  saying,  when 
referring  to  these  ancient  documents  upon  the  subject  of  value, 
when  he  calculates  upon  one*tenth  of  the  value  paid  at  that  time ; 
the  rector  is  not  entided  to  the  tenth  of  the  hay,  he  is  not  entitled 
to  the  making  it,  thatching  it,  cutting  it,  and  carrjring  it  to  market : 
but  I  will  go  no  farther  back  in  calculations  than  stat^  SiiS  Ed.  6. 
c,  14.  5.  IS.,  by  way  of  general  illustration  of  what  was  a  quarter 
of  wheat  at  that  time  of  day;  with  respe^ct  to  the  ancient  docu- 
ments alluded  to,  we  cannot  but  suppose,  that  extending  the  scale 
from  Is.  to  205.  was  to  embrace  all  those  circumstances  which 
took  place  from  revolutions  or  famine :  but  you  are  to  look  to  die 
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1810.     fair  and  average  price ;  and  it  appears  to  rae  a  plain  result  from 
ffggf^      tins  statute,  that  a  quarter  of  wheat  at  that  time  of  day  rarely  . 

▼.         exceeded  6^.  S(L     The  cases  that  liave  been  decided  upon  the 

'  ^*  '       subject  of  rankness  of  2s*  and  ls,6d.^  even 'for  corn,  Iiave  never 

been  disputed ;  and  I  have  no  difficulty  in  saying,  that  there  must 

have  been  something  radically  wrong  about  it,  that  a  man  should 

.See  flupm     be  filing  a  bill  for  a  rhodiis  of  ls»  2d,  for  the  tithe,  which  was  worth 

^^^^  to  him  at  least  lOs. :  but,  except  that,  there  is  not  one  single  case 

which  has  carried  it  above  Is.  an  acre  for  bay  only,  the  land  still 

remaining  liable  to  the  tithe  of  wool,  of  lamb,  and  every  odier 

predial  tithe,  and  likewise  to  agistment-tithe. 

Macdonald  C.  B,     I  take  the  short  question  to  be  this,  whether 
there  be  any  period  between  the  shilling  already  established,  and  a  • 
sum  amounting  to  the  value  of  the  thing,  at  the  end  of  the  12th 
century.    Now,  it  seems  to  me,  after  the  struggle  that  has  taken 
place  in  this  court^  and  in  the  court  of  Chancery,  laboured  with 
the  greatest  ingenuity  to  get  at  the  possibility  of  l5.  being  payable 
as  a  modtts  for  part  of  the  produce  of  an  acre  of  land  (for  the  hay  is 
no  more),  to  go  50  per  cent,  beyond  that  in  one  instance,  and  100 
per  cent,  in  another,  would  be  going  too  far;  and  that,  therefore^ 
the  court  exercises  its  jurisdiction  properly  in   stopping  where 
Supra  601.    it  does.     In  Pole  v.  Gardiner^  this  court  held  that  \2d.  an  acre 
for  meadow  land,  and  8^  for  high  meadow  were  bad  moduses;  and 
though  the  House  of  Lords  reversed  tlie  decree,  they  forbore  to 
give  costs ;  from  whence  I  conclude,  that  they  thought  it  a  question 
:Saprt706.    of  very  great  difficulty.     In  Wehb  v.  Giffardy  Sd*  a  lamb*  was  held 
good  in  this  court,  and  affirmed  in  the  House  of  Lords;  but  Lord 
Thurlaw  C.  ventured  to  give  a  different  opinion,  expecting,  I  dare . 
say,  that  a  decision  of  the  Lords  would  be  taken  a  second  time  upon 
Sapn645.    it.     In  Bate  v.  Hodges^    \s.  for  hay  and  all  small  tithes,   except, 
hops,  were  held  good;  but  that  was  decided  after  considerable 
fluctuation  of  opinion,  and  the  opinion  was  qualified  at  last  with  a 
species  of  protest  against  this  being  a  proper  modus  in  the  case  of 
Supra  847.    hay  alone.      In  Chapman  v.  Smithy  Lord  Hardwick^9  mind  was 
greatly  agitated,  though  the  modus  there  set  up  was  only  9d.  for 
the  tithe  of  hay,  and  posture,  and  all  small  tithes,  except  ^x, 
hemp,  and  hops;  in  that  case  he  sent  for  and  had  the  benefit  of  • 
Lord  C.  Baron  WarJCs  notes ;  and  it  is  observable,  that  be  rested 
upon  two  of  the  cases  I  have  already  mentioned,  from  which  it  is 
clear  that  he  did  not  think  those  cases  were  little  to  be  regarded* 
Supniistf.  The  case  diPyke  y.  Dowling  is  the  next,  and  I  have  been  informed, 
that  when  this  case  was  sent,  worded  as  it  was,  to  the  court  of 
Common  Pleas,  there  was  rather  a  smile  in  Westminster  Hall.     In 
Sapnii499.  Markham  v.  Huxley^  it  was  \s.  for  a  day's  math;    that  was   also 
supported,  which  answered  to  Is.  for  rather  more  than  an  English  . 
jSupra  945*  acre.     Ill  Gale  v.  Carpenter^  we  find  the  first  instance  of  an  4t^ 
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tempt  %o  set  up  2$. ;  but  that  was  not  as  in  the  present  instance  for  1810* 
hay  only,  but  for  all  grain  in  enclosed  fields,  and  18d  for  common 
field  lands,  and  the  decree  against  those  moduses  was  acquiesced  in, 
in  O^Cannar  v.  Cooie.f  It  is  clear  Lord  Eldon  in  his  private  judge-  ^^^**** 
raent  considered  a  modus  of  Is.  to  be  a  monstrous  payment.  I  can- 
not  think  myself  warranted,  after  so  much  difficulty  on  the  part  of 
a  succession  of  judges  in  cases  of  Is.,  to  add  to  it  one  case  of  50  per 
cent,  and  in  the  other  100  per  cent,  when  the  possibility  of9d* 
and  Is.  have  been  doubted  by  the  greatest  lawyers.  These,  there- 
fore, are  reasons  which  satisfy  me  that  these  two  moduses  ought  not 
to  go  to  a  jury. 

^  Thomson  B.,  absent,  was  stated  by  the  Ld.  C.  Baron  to  concur  with  . 
him. 


1810. 
Dec  18, 
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Bennett  v.  Neale.     [ Wightw.  324.]  May  eJ 

Bill  for  tithes  filed  by  the  rector  otSkeffington  county  ot  Lekes^  1^  oourt 
ter.    Dfefendants  by  their  answer' claim  to  be  exempted  from  pay-  direct  ftn 
ment  of  all  manner  of  tithes  arising  from  the  lands  in  question  '^"^  ^  ^ 
(about  700  acres),  save  and  except  a  certain  modus^  or  ailcient  com-  tion  r«a  ~ 
position,  or  rate,  or  customary  payment  of  40/.  per  annum,  pay-  T¥"j** 
able  half-yearly  at  Ijadyday  and  Michaelmas  old  style.  has,  by  fali 

For  the  defendants  it  was  contended,  that  the  notice  given  in  *°?^/JJl^ 
this  case  to  dissolve  the  composition,  supposing  if  to  be  a  mere  a  modus. 
temporary  payment,  was  insufficient^  being  to  determine  the  com-  ^^^^ 
position    ^^  at  and  firom  the  25tli  day  of  March,  when  your  year  in  the  an- 
tlierein  will  expire  ;'*  and  it  was  insisted  upon,  that  they  were  en-  d^fon<u!St 
titled  to  take  the  objection  now,  having  in  their  answer  stated  that  could  not 
they  could  not  be  affected  by  the  notiqe  in  any  way,  which  gave  by  the  oo- 
the  plaintiff  to  understand  that  they  intended  to  object  to  the  ^ce  in  any 
notice  in  every  possible  way;  and  that  they  might  make  that  objec-  a  sufficient 
tion,  however  inconsistent  with  the  rest  of  the  answer,  was  dear  from  intimation 

. .  to  the  plain- 

Adams  v.  Waller* ,  and  Bishop  v.  Chichester. \  tiff, that  de. 

Macdonald  C.  B.     By  the  plaintiffi  proceeding  afterwards,  it  is  f^!^^^ 
impossible  that  he  could  be  aware  of  your  intending  to  object  to.  rely  on  the 
the  insufficiency  of  the  notice.    .The  question  then  is,  whether  the  21^^^^* 
court  will  admit  of  an  ambiguous  notice  of  your  inteption?    Now  the  notice, 
such  an  equivocal  expression  as  that  in  the  answer,  cannot  be  con-  \^^^ 
sidered  as  a  sufficiendy  clear  intimation  to  the  plaintiff  that  the  de-  t  Supm 
fendants  intended  to  rely  on  the  insufficiency  of  the  notice.    Objec-  ^^^^* 
tion  overruled. 

On  the  part  of  the  plaintiff  a  bill  filed  by  a  former  rector,  and  the  The  answer 
answer  to  it,  were  read ;  but  upon  attempting  to  read  a  cross-bill  hilfnotaiu 
and  answer  between  the  same  parties,  it  was  objected  that  the  ^^^f^ 
answer  could  not  be  admitted,  being  evidence  for  the  par^  by  the  though  the 
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Id  10.     party  himsel£    For  the  plaintiff  it  was  urged,  diat  this'  might  be 

taken  as  part  of  the  proceedings  in  the  fermer  cause. 

T.  Thomson  B.    When  issue  is  joined,  or  any  decree  is  made,  you 

-^f^*      may  take  the  bill  and  answer  as  introductory  to  and  explanatory  of 

OTiginai       the  decree ;  but  here  it  does  not  appear  that  any  thing  was  done 

JjJ^^^^"  upon  the  cross  bill  and  answer.    Objection  allowed. 

read,  there       The  Solicitor  General^  Dallas^  and  Dcnodestwell  for  plaintiff.    The 

nofurtfaer'^  payment  of  AsOl.  per  annum  for  700  acres  of  land  would  amount  to 

prooeedings  more  than  Is.  an  acre :  the  Court  therefore  would  be  bound  to  de- 

bui  and  an.  ^"^^  ^^  accouut  because  of  the  rankness ;  We  shall  also  shew  by 

*^"^*  documentary  evidence  that  long  since  the  time  of  legal  memoiy  the 

whole  living  did  not  amount  to  half  that  sum. 
M«^  6.  Dauncey^  Leackj  and  Heald  for  the  defendants. 

Wood  B.  (after  shortly  stating  tlie  case).  The  plaintiff,  in  order 
to  negative  the  immemoriality  of  the  moduif  has  produced  evidence 
to  prove,  that  this  payment  originated  in  an  agreement  between  the 
rector  and  parishioners  witliin  tim^  of  legal  memory ;  and  that  evi- 
dence seems  to  carry  the  agreement  back  to  a  period  before  the  re« 
straining  statute  cX  Eliz.^  upon  which  the  defendant's  coimsel  con- 
tend, that  although  this  evidence  negatives  a  prescriptive  modus^  it 
yet  affi>rds  a  ground  to  presume  a  composition  real,  meaning  a 
perpetual  composition,  made  between  the  reign  oiBichard  1st  and 
the  ISth  of  Eliz. ;  and  that  as  this  appears  from  the  plaintiff's  own 
evidence,  the  court  ought  to  send  the  question  to  a  jury  to  be  tried. 
And  one  general  and  important  question  has  been  aif^ued,  and  that 
is,  whether  usage  and  continual  payment  alone  are  not  sufficient 
evidence  to  be  sent  to  a  jury,  and  from  which  they  may  presume 
that  such  a  composition  real  did  exist  as  the  origin  of  such  usage 
and  payment. 

Upon  this  first  point,  as  well  as  upon  some  others,  the  rankness 
ofmoduses  and  the  not  presuming  a  grant  against  a  lay  impropriator 
from  usage  and  enjoyment,  it  is  my  misfortune  to  differ  in  opinion 
from  some  decisions  of  this  court,  not  from  captious  motives,  but 
from  a  conscientious  conviction  that  those  decisions  are  not  founded 
upon  the  true  principle  of  law  and  justice,  and  therefore  I  feel  it- 
my  duty  to  endeavour  to  effect  a  restoration  of  the  law  to  its  true 
constitutional  and  le^timate  standard :  when  I  shall  be  told  by  the 
highest  court  of  judicature  in  this  kingdom,  assisted  by  the  other 
judges  of  Westminster  HaU^  (as  I  suppose  that  assistance  would  be 
called  in)  that  the  decisions  I  oppose  are  right,  I  shall  then 
acquiesce  and  conform  to  them.  I  have  already  given  my  opinion 
in  the  case  of  the  Attorney  General  to  the  Prince  of  Wales  v.  Sir 
John  St.  Aubyn{a)j  and  others,  that  a  court  of  equity  cannot  try  a 
mere  legal  title,  but  that  it  must  be  tried  at  common  law  by  a  jury. 

(a)  Wightw.  167. 
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I  have  given  my  c^aiion  in  the  case  oSHeaion  v.  Cooke^ond  others,     ISIO. 
that  courts  of  equity  cannot  try  qoettions  of  custom  or  prescription,    "^ 


but  that  th^  muat  be  s^t  to  he  tried  by  a  juiy*.  And  I  must  here        ▼• 
make  one  remark,  that  my  meaning  miqr  not  be  mistaken  in  oile  ^ 
point,  that  I  may  not  be  supposed  to  be  contending  diat  couits  of  i$e$. 
equily  aie  not  judges  of  the  &cts  as  well  as  of  the  equity  of  a  case, 
for  I  do  not  contend  for  any  such  thing :  undoubtedly,  in  general, 
they  are  judges  of  the  &ot  upon  which  die  equity  is  raised^  they 
could  not  otherwise  exercise  their  jurisdiction.    My  proposition 
was,  and  is,  that  there  are  certain  branches  of  the  law  that  are  not 
within  the  jurisdiction  of  courts  of  equity ;   namely,  l^al  titles, 
customs,  and  prescriptions,  which  must  be  tried  by  a  jury.    It  is 
the  right  and  privilisge  of  the  subject  to  have  them  tried  by  com- 
mon law,  and  by  a  jury  confirmed  to  the  subject  by  the  real  charter 
of  our  liberties  and  many  subsequoit  statutes;  and  when  such 
questions  occur,  incidentally,  in  a  court  of  equity,  the  court  ought 
to  transmit  them  to  their  proper  tribunal  for  decision,  and  to  have 
those  decisions  returned  to  them  to  proceed  upon.    In  other  cases, 
courts  of  equity  may,  or  may  not,  send  disputed  facts  to  a  jury,  ae* 
cording  as  they  do,  or  do  not,  find  any  di£Bculty  in  determining 
the  ihct  themsdves,  and  thatis  what  is  properly  called  sending  it 
to  a  jury  to  inform  the  conscience  of  the  court.    But  if  it  is  meant, 
that  it  is  to  depend  upon  the  conscience  of  a  court  of  equity, 
whether  the  subject's  legal  title  to  his  freehold,  or  to  his  customs, 
or  prescription,  shall  be  determined  by  the  common  law  and  a 
jury ;  with  humble  deference,  I  say,  that  is  not  the  law  and  consti- 
tution ailSnglancL 

With  respect  to  the  present  questioii,  before  I  proceed  to  examine 
it,  it  may. be  necessary  to  define  what  is  a  composition  real,  and 
what  is  a  modus :  they  are  one  and  the  same  thing  in  their  nature 
and  substance,  though  commencing  at  different  periods.  A  modus  is , 
a  composition  made  between  the  parson,  patron^  ordinary,  and  land- 
holders before  the  reign  cfBiekard  1st.;  a  composition  real  mnst  be 
made  between  the  reign  of  Richard  the  1st.  and  before  the  18lh  of 
Eiiz^  op  to  which  period  such  compositions  might  be  madci  The 
period  of  commencement  then  is  the  only  differences  the  former,  it 
is  admitted,  may  be  proved  by  usage  alone>;  the  latter,  it  is  contended, 
cannot. 

In  this  case  I  shall  confine  myself  to  the  question,  whether  us^ 
alone  is  evidence  of  a  composition  real,  meaning  always,  in  using 
that  term,  a  composition  legally  made  between  the  reign  of 
mck.  1st  and  the  IS  Eliz.  I  will,  first  of  all,  fully  and  fairly  state 
all  the  cases  I  have  met,  from  which  the  negative  of  that  propo- 
sition is  attempted  to  be  sustained,  with  such  observations  as 
occur  to  me  upon*  them,  and  shall  then  proceed  to  answer  them. 
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IB  10*     Tiie  first  is  that  otBobinson  v.  Appleton  *,  and  the  whole  case,  as  it 
is  reported  in  GwiUim^  is  this :  ^*  Bill  for  tithes.    The  defendant  set 


▼.  forth  a  real  composition  made  before  the  time  of  queen  Elizabeth, 
^  ^'^^  between  the  parson,  patron,  ordinary,  and  occupier,  by  which  an 
1101.  acre  (meaning  Is.  an  acre)  was  agreed  to  be  paid  in  lieu  of  tithe 

'  hay  on  the  lands  through  the  district  of  Disforth,  in  the  parish  of 
Tapcljffi,  in  Yorkshire,  All  the  evidence  in  the  cause,  so  far  as  it 
went,  tended. to  prove  a  modus.  The  courf  were  of  opinion,  that, 
though  in  a  case  of  a  real  composition,  it  is  not  necessary  to  pro- 
duce the  deed  of  composition,  yet  there  must  be  evidence  tending 
to  show  that  such  a  deed  had  been  executed,  whereas  the  evidence 
in  this  case  went  to  show  a  prescriptive  payment  or  modus,  which 
~  ought  not  td'be  confounded  with  a  real  composition.  Decree  for 
Supraii2%  an  account  of  tithes  in  kind."  And  in  Smith  v.  Goddard,  in  Ser-  ' 
jeants'-Inn  Hall,  at  the  sittings  after  Michaelmas  term  in  the  same 
year,  the  same  point  was  determined.  This  case  is  also  reported 
in  fVood  (a),  and  there  it  does  not  appear  that  the  composition  was 
pleaded  with  that. formality  as  stated  in  the  report  of  Grwttfim ;  it 
is  stated  thus :  ^*  That  there  was  within  the  said  township  a  real  * 
composition  of  12  pence  an  acre  payable  at  Christmas  yearly  to  the 
proprietors  of  the  said  tithe  in  lieu  of  all  tithe  hay  growing  therein." 
He  does  not  take  the  least  notice  of  the  ground  upon  which  the  de- 
cree was  founded.  The  decree  appears  to  be  signed  by  Smith  Chief 
Baron,  Ei/re  and  Hotham  Barons.  This  case  in  Gwillim  is  reported 
from  a  manuscript  note,  but  whose  note  it  was  nobody  knows ;  it 
appears  to  have  been  decided  without  any  argument  of  counsel, 
any  cases  cited  to  support  it,  or  any  discussion  upon  it,  without 
any  time  being  taken  to  consider  it,  and  by  three  judges  only ;  and 
the  case  of  Smith  v.  Goddard  followed  in  the  same  way.  It  has 
been  implicidy  followed  since,  and  I  will  state  what  I  find  repoited 
on  that  head. 
Supniisa  The  first  case  was  in  the  year  following  (1778),  Haywood  ▼• 
NichoUs,  in  the  King's  Bench,  tried  before  Mr.  Baron  Eyre  upon 
the  circuit  (one  of  the  Barons  who  concurred  in-  the.  decision  in  BO' 
binson  v.  Appleton)*  This  was  a  feigned  issue  founded  upon  an 
inclosure  bill  to  try,  first,  whether  the  sum  of  4/.  paid  in  lieu  of 
the  tithes  of  a  farm  was  paid  as  a  modus  in  lieu  of  the  tithes ; 
secondly,  whether  it  was  paid  as  a  composition  real.  Baron  Eyre 
told  the  jury,  that  where  there  was  no  evidence  given  than 
that  of  a  certain  annual  sum,  it  must  be  considered  as  proof 
of  a  modus,  and  was  not  sufficient  to  prove  a  composition  real. 
The  jury  found  a  verdict  for  the  modus.  There  was  a  motion  made 
for  a  new  trial  upon  the  ground  of  rankness,  and  the  case  of  Smith 
V.  Goddard  was  cited  by  Adair  as  determined  in  the  sittings  after 

■■-»»»»»»l^— ■^M^M.W^M—.lfcM^— .————■■— —ii^——i^*M.—— ———  I   — »— ^^iM^^— 

(fl)  4  WoodV  Deer.  10, 
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^Uie  then  last  Michaelmas  term,  when  a  modus  was  proved  to  have     1810. 
been  paid  regularly  for  150  years.     The  defendant   afterwards  ^ 

Varied  his  case,  and,  instead  of  stating  it  to  be  a  moduSi  wished  to  ▼. 
state  it  as  a  composition  real ;  but  the  court  would  not  grant  an  ^'^^^ 
issue  upon  that  ground,  but  only  whether  it  was  a  modus  or  not, 
because  the  mere  fact  of  payment  was  no  evidence  of  a  real  com- 
position. Lord  Mansfield  says,  to  support  an  uninterrupted  usage 
you  presume  any  thing.  I  take  the  distinction  between  a  modus 
and  a  real  composition  to  be  settled :  that  is  a  point  that  has  been 
relied  upon.  There  is  a  great  dilBTerence  between  a  modus  which  is 
rank  upon  the  face  of  it,  and  that  which  is  to  be  made  so  by  evidence; 
as  if  there  were  a  modus  of  l5.  for  a  sheep,  that  would  be  rank  upon 
the  fiice  of  it :  it  has  been  argued  that  Lord  Man^ld  recognizes 
Mr.  Baron  Eyr^s  distinction  between  the  evidence  to  prove  a  modus 
and  a  real  composition.  It  is  impossible  he  could  tnean  any  such 
thing,  when,  in  the  preceding  sentence,  he  says,  to  support  an  un- 
interrupted usage  you  presume  any  thing :  would  he  not  then  have 
excepted  the  composition  real  ?  all  that  he  meant  was,  that  as  to 
the  one  it  was  of  prescriptive  antiquity,  and  that  the  other  was  made 
after  the  time  of  legal  memory,  and  before  the  restraining  statute : 
for  only  three  years  afterwards,  in  Franklin  v.  Holmes^  he  said  that  Sapnis99. 
he  was  not  satisfied  that  a  composition  real  might  not  be  proved 
by  usage  alone.  In  Gwillim  there  is  a  note  upon  the  case  of  Hay-' 
wtod  V.  NichoUsj  where  Smith  v.  Goddard  is  quoted ;  the  fiiir  in-  See  tupm 
ference  from  it  is,  that  Mr.  Justice  Btdler  was  surprised  at  the  ^^^^ 
decision,  and  bad  been  to  the  Chief  Baron  to  inquire  about  it, 
and  had  got  that  answer ;  and  the  answer  imported  that  no  such 
general  rule  as  that  a  composition  real  co^ld  not  be  proved  by 
usage  alone  was  laid  down.  The  next  case  is  Franklin  v.  Holmes^  Supni2S9. 
tried  before  Heath  J.  at  Oxford.  Upon  opening  the  evidence  in 
support  of  the  real  composition  which  was  attempted  to  be  main- 
tained by  the  testimony  of  witnesses,  in  such  manner  as  prescriptive 
rights  are  usually  proved,  the  Judge  asked  whether  there  was 
any  evidence  other  than  the  proof  of  payment  by  the  testimony  of 
living  witnesses,  whence  a  presumption  might  arise,  or  an  inference 
be  4i^wn,  that  the  composition  in  question  existed  before  13  FIvk* 
Upon  being  answered  in  the  negative,  the  plaintiff  was  nonsuited  ; 
and,  upon  the  motion  for  a  new  trial.  Lord  Mansfield  said,  <^  None 
of  the  issues  were  tried;  the  reason  why  the  second  was  not  tried 
is,  that  they  cannot  prove  a  real  composition  by  presuming  a  grant 
before  IS  Eliz.y  but  I  am  not  satisfied  of  that. .  The  judge  thought 
he  could  not  end(»rse  a  different  custom  where  an  issue  is  directed- 
without  an  order.  ,  It.  ought  to  be  endorsed,  and  valeat  quantum 
valere  potest.  Rule  for  a  new  trial  made  absolute.  The  next  ^ase 
is  Heaihcpte  X.  Mainwaring^  Rolls,  1791;  which  case,  imports  no  Supniss4. 
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1810.     siore  than  tbat  counsel  on  one  side  state»  and  the  other  admitf 
*~~"    that  such  a  point,  viz.  that  a  composition  real  could  not  be  esta- 
T.         blished  without  shewing  the  deed,  or  proving  its  existence,  had 
^'^^'      he&k  determined  in  the  Exchequer:  and  the  Master  of  the  Rolls 
agreed  that  it  had  been  so  determined :  how  the  question  arose  does 
not  appear ;  there  was  no  discussion  on  the  point,  nor  any  deter- 
9upnii377.  mination  concerning  it.      There  is  another  case  of  Sawbridge  ▼• 
BentOTij  in  which  this  court,  assuming  from  the  cases  of  Robinson 
V.  AppleloHf  and  Smith  v.  Goddard^  that  usage  will  not  prove  a  oonh* 
position  real,  consider  whether  the  evidence  in  that  cause  does  not 
prove  a  composition  real ;  and  they  hold  it  does.     These  two  cases 
have  been  implicitly  followed  without  examination,  and  I  think  I 
may  add,  that  the  court  of  King^s  Bench  was  not  satbfied  with  them. 
S«pfm757.    The  case  of  the  Corporation  ofBwry  v.  Eoans  has  been  alluded  to^ 
but  I  think  it  has  very  little  bearing  upon  the  question.     Observe 
the  distinction  made  by  Lord  King  C.  assisted  by  Reynolds  J.  and 
Supn  e7%    Fortescue  J.  in  Chapman  v.  Monson*    Lord  C.  Baron  Comyns^  in  the 
Corporation  ofBwry  v.  EnanSy  seems  to  difier  in  some  respects  from 
•  Supn       ^®  ^^^^  ^^  Slade  V.  Drake  *,  and  the  bishop  of  Winchester's  case  f ; 
ss5.  for  by  these  cases  it  appears,  that  a  layman  might  be  totally  dis- 

j^suim  charged  of  tithes  by  an  instrument  made  by  the  parson,  patron^ 
and  ordinary,  even  without  consideration ;  whereas  Lord  C.  Baron 
Comyns  says,  ^^  a  grant  of  them  was  void,  unless  made  upon  a 
valuable  consideration,  so  that  there  was  quid  pro  quo  ;  as  was  the 
ease  in  a  real  composition  or  modius  decimaneU^  because,  being  appro- 
priated to  spiritual  persons  as  their  proper  and  peculiar  mainte- 
nance^ they  could  not  be  given  a  layman  ;**  and  this  I  take  to  be 
the  better  opinon.  He  argues  that  a  layman  cannot  be  discharged 
firom  tithes,  for  a  real  compositi<Mi  shall  not  be  intended  unless  it  be 
aupni3S5,  shewn.  In  Slade  v.  Drakes  Lord  Hobart  says^  '^  but  now  note  a 
strange  anomalum  in  this  case,  tithes  difiering  from  all  other  cases  in 
law,  for  whereas  prescripdou  and  imtiquity  of  time  fortify  all  other 
titles,  and  suppose  the  best  beginning  that  law  can  give  them^  in 
this  ease  it  works  dean  contrary,  for  wherever  a  grant  of  a  pars<Mi, 
patron,  and  ordinary  is  good  of  itself  without  any  reoompence  or 
consideration,  when  it  mns  out  to  prescription  it  dies  and  perishes, 
whereof  no  other  reason  is  given  but  that  our  books  say  that  a  man 
may  prescribe  in  modo  decimandij  but  not  in  nan  deeimandOf  and  thia 
ixkjavorem  ecdesia,  lest  lajonoi  should  spoil  the  church.**  Is  not  this 
enough ;  are  we  to  create  anomala  ?  In  the  case  of  a  moduSy  we 
have  the  declaration  of  the  Lord  Chancellor  and  two  Judges,  that 
there  is  no  colour  to  say  that,  because  in  so  great  a  length  of  time 
the  instrument  is  lost  the  modus  is  also  lost,  and  if  the  modus  is  not 
lost  why  is  the  composition  real  lost  ?  They  are  both  moduseSy  and 
have  their  origin  from  the  same  source.     A  modus  or  real  com^ 
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position  diff^s  from  an  agreement  in  non  decimando  in  one  trery     1810. 
essential  feature ;  in  the  latter,  viz.  non  decimando^  there  is  no  trace     j^  ^~" 
of  any  agreement  without  producing  the  agreement  itself;  but  a        t. 
snodus  or  a  composition  real  carries  in  itself  by  constant  payment     ^''^^ 
internal  evidence  of  its  having  an  origin  in  actual  composition  and 
agreement, 

I  shall  next  proceed  to  consider,  whether  from  the  earliest  times, 
it  has  not  been  an  established  principle  of  evidence  to  presume 
jieeds  and  grants  from  uninterrupted  usage  only ;  there  was  a  case 
in  the  Exchequer  chamber,  Grimes  and  others  v.  Smith,  which  8uprmi5S. 
turned  upon  the  validity  o[  an  impropriation,  the  origmal  initru- 
ment  of  which  was  shown,  dated  the  22d  Edw.  4th.,  and  in  which 
there  was  a  condition,  that  a  vicarage  should  be  competently  en- 
dowed, which,  it  was  alleged,  had  never  been  done,  and  therefore 
the  impropriation  was  void,  and  in  truth  there  was  no  instrument, 
por  direct  proof  of  any  endowment  of  the  vicarage.  But  inasmuch 
as  during  all  the  time  since  the  impropriation,  (there  being  105 
years,)  vicars  had  in  fact  been  presented,  admitted,  instituted,  and 
inducted,  and  paid  first  fruits  and  tenths,  **  it  was  resolved  by  all 
the  court,  that  it  should  be  presumed  that  the  vicarage,  in  respect  of 
^ntinuance,  was  lawfully  endowed  for  that  omnia  presumunior  so* 
lemniter  esse  iicta,  and  it  would  be  of  dangerous  precedent  to  ex-* 
amine  the  originals  of  impropriations  of  any  parsonages  and  en-* 
dowments  df  vicarages,  for  the  originals  of  them  in  time  will  perish." 
What  is  the  principle  established  in  this  case?  It  is  that  in  respect 
of  the  fact  of  continuance,  the  endowment  should  be  presumed :  now 
the  position  contended  for,  in  the  present  case,  is  directly  contrary 
to  that  principle ;  it  is  contended  that  a  composition  real,  shall  not 
be  presumed  in  respect  of  continuance.  What  is  the  reason  why  in- 
struments should  be  presumed  from  the  feet  of  continuance  ?  because 
the  originals  of  them  in  time  will  perish ;  and  will  not  an  instru- 
ment of  composition  perish  in  2S9  years,  as  well  as  an  endowment 
in  a  less  period  of  105  years  ? 

There  is  also  another  case,  Bedle  v.  Beard^  where  the  question  Supn  sss. 
wa^  whether  the  plaintiff  was  endtled  to  the  advowson  of  the 
church  oi KiwboUon'i  and  this  depended  upon  the  question,  whe- 
ther it  passed  by  the  King's  grant  of  the  manor,  cum  periinentibus^ 
to  Humphry  de  Bohun^  Earl  of  Hereford,  whose  issue  granted  it 
to  the  prior  of  Sionely;  viz»  whether  it  passed  under  the  worda,  mane* 
ritmcumpertinentibus^  The  defendant  had  obtained  a  pres^tation  of 
the  queen,  pretending  that  the  said  church  was  not  lawfhlfy  impro- 
priate to  the  said  prior.  But  it  was  resolved  by  the  Lord  BUesmere, 
Lord  Chancellor^  with  the  principal  Judges,  and  upon  consideration 
ofprecedents,  that  theplaintiff  should  enjoy  the  said  rectory.  **  For 
although  the  advowson  did  not  pass  by  the  grant  of  the  king,  by  these 
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1810.  words  cum  petlinentibuSf  yet  it  shall  be  now  intended,  in  respect  o( 
j^^,^^  the  ancient  and  continual  possession,  that  there  was  a  lawful  grant  of 
V.  the  king  to  the  said  Humphrey^  who  granted  it  in  fee,  so  that  he  might 
lawfully  grant  it  to  the  said  priory  {omnia  presumutUttr  solemniter  esse 
acta\  and  should  be  presumed  to  be  done,  which  might  make  the 
ancient  impropriation  good,  for  tempus  est  edax  rerum  ;  the  record 
and  letteris  patent,  and  other  writings,  are  either  copsumed,  or  are 
lost  or  embeszled,  and  God  forbid  that  the  ancient  grants  and  acts 
should  be  drawn  in  question,  although  they  cannot  be  shown  which 
at  first  was  necessary  for  the  perfection  of  ^the  thing ;  and  if  the  im^* 
propriation  had  been  drawn  in  question,  in  the  lifetime  of  any  of 
the  parties  to  it,  they  might  have  shown  the  truth  of  the  matter ;  but 
after  the  death  of  all  the  parties,  and  after  so  many  successions  of 
ages  (in  all  of  which  the  said  church  was  esteemed  and  believed  to 
be  rightfully  impropriate),  if  any  objection  or  exception  should  now 
prevail,  the  ancient  and  long  possession  of  the  owners  of  the  said 
rectory  should  hurt  them.  For  if  these  objections  or  exceptions 
bad  been  made  in  lives  of  the  parties,  without  any  question  they 
had  been  answered,  or  otherwise  in  so  many  successions  of  ages^  it 
would  have  been  impeached  or  impugned."  Here  is  another, 
instance  where,  in  a  direct  question  with  the  queen's  presentee,  a 
grant  of  the  crown  was  presumed,  in  respect  of  ancient  and 
continual  possessions;  yet  it  might  have  been  alleged,  you  can- 
not presume  the  king's  grant,  because  all  the  king^s  grants  are 
upon  record,  and  besides  there  is  an  established  maxiria,  nullum 
tempus  occurrit  regif  as  there  is  a  similar  one  with  respect  to  the 
church. 

'  But  these  enlightened  judges  considered  that  the  records  and 
writings  which  were  necessary  for  the  perfection  of  the  thing  at 
first,  might  be  consumed  or  lost,  and  therefore  wisely  and  justly 
adopted  the  next  best  evidence  of  them,  namely,  the  fact  of  long 
possession  and  enjoyment,  and  their  reasoning  upon  it  is  unan^ 
swerable ;  if  it  has  not  a  lawful  origin  in  the  succession  of  so  many 
ages,  it  would  have  been  impeached  or  impugned.  Do  not  these 
cases,  Jind  the  principles  upon  which  they  were  decided,  equally 
apply  to  cases  of  composition  real  as  to  grants  and  letters  patent 
from  the  crown  ? 

I  will  shortly  mention  many  other  cases  which  have  been  de-^ 
cided  upon  the  same  grounds.  The  King  v.  Carpenter,  {a)  That 
was  an  information  in  the  nature  of  a  quo  tBarranto  against  the 
defendant,  who  farmed  the  duties  upon  coals  imported  of  the  city< 
oflxmdon;  upon  evidence  of  constant  payment  and  their  ancient 
tables  of  duties,  a  grant  was  presumed,  though  the  use  of  coals 


(a)  12  Show.  47. 
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within  the  dty  oi  London  began  Within  tlie  time  of  Ie((al  presCrip-      1810; 
tion,  so  the  Mayor  of  Kingston  upon  Hull  v.  Homer  {a\  where  the 
court  held,  that  a  grant  or  cliarter  from  the  crown,  which  ought  to 
be  by  matter  of  record,  may,  under  legal  circumstances,  be  pre- 
sumed^ though  within  legal  time  of  memory.     In  delivering  the 
judgement  of  the  court,  Lord  Mansfield  says,  *'  there  is  a  great 
differencie  between  length  of  time,  which  operates  as  a  bar  to  a 
claim,  and  which  is  only  used  by  way  of  evidence.''  —  **  Length  of 
time»  used  merely  by  way  of  evidence,  may  be  left  to  the  consider- 
ation of  a  jury  to  be  credited  or  not,  and  to  draw  their  inferences 
one  way  or  the  other,  according  to  circumstances."    That  is  all 
that  is  contended  for  in  this  case  now  before  the  court,  that  it  may 
be  sent  to  the  consideration  of  a  jury,  that  they  may  draw  their 
hiference  therefrom.    Lord  Mansfield  in  that  case  also  says,  **  in 
the  case  of  a  supposed  by-law,  usage  is  allowed  to  support  it 
without  any  proof  of  the  existence  of  such  a  bye-law,  or  the  loss 
of  it     But  the  principle  is  a  right  one,  namely,  in  favour  of  tlie 
rights  which  parties  have  long  been  in  peaceable  and  quiet  posses-* 
sion  o£     I  have,  myself,"  adds  Lord  Manffield^  *^  taken  it  to  be 
established  in  point  of  law,  that  though  the  record  be  not  pro- 
duced, nor  any  proof  adduc^  of  its  being  lost,  yet,  under  circum- 
stances, it  may  be  left  to  the  consideration  of  a  jury,  or  a  court  of 
equity,  if  the  case  comes  properly  before  them,  whetlier  there  is  not 
e  sufficient  ground  to  presume  a  charter."  Now,  does  not  this  prove, 
that  a  real  composition  may  be  left  to  the  consideration  of  a  jury, 
upon  usage,  though  the  instrument  is  not  produced,  or  any  proof 
given  of  its  existence  or  loss  ?  In  another  case,  Powell  v.  Milbank  (6), 
tried  before  Lord  Mansfield^  relative  to  the  right  of  presentation  to  the 
chapel  of  Chester  le  Street^  he  left  it  to  a  jury  to  say,  whetlier  from  two 
adverse  nominations,  (although  the  advowson  had  been  reserved  to 
the  crown  in  the  original  grant,)  and  possession  under  themy  they 
would  not  presume  a  grant  from  the  crown  of  the  right  of  present-, 
ation :  the  jury  presumed  a  grant,  and  found  a  verdict  accordingly. 
This  case  has  since  been  recognized  by  aU  the  judges  in  Oxenden  flupnuis. 
v.  Skinnery  before  Lord  Kenj/ouj  at  the  sitting  after  Trinity  term, 
1 798.  On  a  long  possession  of  a  portion  of  tithes.  Lord  Kenyon  said, 
<<  the  Dean  and  Chapter  otBochester  might  before  the  13th  Eliz. 
have  alienated  them ;  I  am  very  clear,  that  on  a  possession  of  two 
centuries  and  a  half,  I  must  tell  the  jury,  tliat  they  should  pre- 
sume any  conveyance  from  the  dean  and  chapter."     By  parity  of 
reasoning,  a  real  composition  before  the  same  sra,  may  be  pre- 
sumed from  long  possession. 


(a)  Cowp.  102. 


{b)  Cowp.  103.  n. 
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1810.         Before  the  determination  of  the  case  diRead  v.  Brociman{ayf 
^^^^^     in  die  King's  Bench,  1 789»  it  had  been  a  rule  of  pleading,  that 
t.^        where  a  par^  claimed'  any  right,  or  interest,  or  discharge,  which 
could  not  pass  without  an  instrument  under  seal,  he  must  have 
pleaded  such  instrument  and  made  a  profert  of  it  to  the  court :  but 
the  court  seeing  how  much  it  militated  against  every  idea  of  reason 
and  justice  to  say,  that  because  deeds,  which  were  in  their  nature 
perishable,  cannot  always  be  preserved,  a  party  who  is  to  derive  a 
benefit  or  title  under  them,  shall  be  bereaved  of  that  title  in  the, 
event  of  their  being  lost ;  held,  that  a  profert  might  be  dispensed 
with   upon    an    allegation,    that    the  deeds  were  lost  and  de- 
stroyed by  time  and  accident ;  and  this  is  founded  on  necessity, 
as  Lord  Kent/on  observes,  because  no  human  prudence  can  render 
deeds  existing  for  ever.     And  Lord  Kenyan  says,  respecting  a  case 
tried  at  Hereford  assizes,  Mr.  Justice  Yates  directed  the  jury  to 
presume  a  grant  of  way  from  the  possession  of  nearly  thirty  years; 
and  to  a  question  put  by  him  to  that  judge,  how  the  plaintiff  could 
have  pleaded  that  matter  to  an  action  of  trespass  brought  against 
him,  he  answered,  that  he  might  plead  a  non-existing  grant ;  that 
was  hb  opinion,  and  it  was  warranted  by  practice :  indeed,  I  know, 
it  is  warranted  by  practice.    I  know,  from  experience,  that  since 
this  determination,  it  has  been  usual  to  plead  a  grant  of  way,  and 
odier  privileges  by  deeds  lost,  and  to  prove  them  fix>m' nothing 
else  but  from  long  enjoyment.     I  remember,   myself   an  action 
of  trespass  in  Cumberland^  for  getting  stone  and  slate ;  there  was 
a  plea  of  grant  by  deed,   lost  by  time  and  accident,  and  issue 
taken  thereon ;  it  was  tried  by  a  jury,  and  a  verdict  given  for  the 
defendant,  upon  evidence  of  enjoyment  only  for  near  thirty  years : 
and  it  is  very  remarkable,  that  about  a  year  after  the  trial,  the 
defendant  found   a  deed  corresponding  in   substance  with   that 
which  he  had  pleaded.    Now  this  is  a  pretty  strong  circumstance  to 
shew,  that  length  of  time  and  usage  will  speak  the  truth  as  well  as 
deeds. 

This  doctrine  with  dispensing  with  the  profert  of  deeds  now  well 
established,  certainly  had  not  prevailed  in  Chief  Baron  Comyn'n 
time,  when  he  said,  a  deed  shall  not  be  intended,  unless  it  be 
shewn,  (alluding  to  a  deed  of  exemption  in  non  decimando) ;  ami 
Lord  Macclesfield^  and  other  judges  before  that  time,  certainly 
thought  it  indispensably  necessary,  that  you  should  make  a  profert 
when  a  question  arose  upon  a  deed.  But  the  inconvenience^  from 
the  veiy  nature  of  deeds  being  perishable,  produced  the  establish- 
ment of  a  rule  more  consonant  to  justice.     The  Soiicitor-Oenerai', 

(c)  3  T.R.  151. 
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with  a  view  to  get  rid  of  the^e  strong  oodes  of  presuming  deeds^  1810. 
and  grants,  made  witliin  time  of  legal  memory,  from  long  enjoy-  ^ 
ments,  says,  they  are  presumed,  because  otherwise  the  enjoyment  y. 
must  have  l>een  illegal,  whereas  in  compositions,  the  enjoyment  is 
consistent  with  them ;  does  he  find  that  any  were  assigned  as  n 
reason  ?  No  enjoyment  is  the  medium  of  proof;  but  the  strong  and 
unanswerable  reason  is  this,  that  records  and  deeds  and  writings 
will  perish :  they  are  not  eternal,  therefore  long  ei\joyment  shall 
supply  their  place;  besides,  the  reasoning  proves  too  much;  it  goes 
to  a  subversion  of  every  modus s  for  eyevy  modus  is  consistent  with  the 
enjoyment;  and  whether  it  is  a  temporary  payment  or  a  permanent 
on^  is  a  matter  of  fact  to  be  inferred  from  ua^ge  under  all  its  cir- 
cumstances* The  case  of  landlord  and  tenant  was  also  put ;  and  it 
was  also  asked,  Will  you,  because  a  landlord  has  not  raised  the  rent, 
presume  it  to  be  a  fee-farm  rent  ?  I  can  only  say,  if  it  becomes  a 
question  of  doubt,  it  must  be  tried  by  a  jury*  I  have  known  such  a 
qoestioD  tried,  whether  they  were  fee-farm  rents,  or  whether  the 
rents  could  be  raised. 

The  necessi^  ilnd  propriety  of  attending  to  the  favourite  doc«^ 
trine  of  non-presumption  in  favour  of  the  clergy,  has  been  pressed 
upon  our  cotisideration ;  the  court  has  been  entreated  not  to  dis« 
turb  that  which  has  been  settled  for  ages :  it  has  indeed  been  ad- 
mitted, that  the  principle  of  presumption  is  of  great  importance  to 
be  preserved  in  all  cases,  except  in  the  case  of  the  clergy ;  but  that 
the  public  have  an  interest  in  preserting  their  rights,  because  they 
are  in  the  nature  of  public  officers)  and  that  their  rij^ts  ought  not» 
tber^fore^  to  be  lost  by  the  poverty  or  n^lect  of  the  individual ; 
that  the  maxim  of  nullum  tempus  is  introduced  upon  that  principle ; 
that  this  court  governs  itself  by  rules  of  its  own ;  and  no  greater 
evil  could  befal  the  country,  than  to  convert  a  temporary  composi- 
tion into  a  modus  or  a  composition  real ;  and  that  to  contend  that  a 
composition  real  was  to  be  presumed  from.usage^  was  an  old  stale 
trick  to  make  a  bad  modus  a  real  composition* 

First,  <*  as  to  beitig  setded  for  ages  f  the  remotest  age  to  which  I 
dm  trace  this  doctrine  of  non-presumption  from  enjoyment  against 
the  clergy  is  in  the  year  1777;  for  I  do  not  consider  the  case  of 
Bury  St.  Edmund's  and  Evans  v.  Wright^  as  determining  anything 
as  to  this  point :  this  doctrine  was  bom  in  Robinson  v.  AppUton^  on 
the  22d  of  February  in  that  year^  and  is  now  therefore  only  thirty- 
three  years  old ;  so  that  if  it  were  to  die  this  day»  no  great  trespass 
would  b^  made  upon  antiquity.  A  doctrine  of  much  older  dat^ 
than  this  died  in  the  Court  of  King^s  Bench  in  the  year  1809,  in 
Clumbers  v,  Donaldson,  {a) 


(o)  U  Xltft,  65. 
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1810.  In  Che  next  place,  why  is  the  principle  of  presumption  to  be  pr€?- 
Sennett  ^^^^^  ^^  ^^  Other  coses,  but  not  in  the  case  of  the  clergy  ?  It  is 
V.  preserved  in  other  cases  because  it  is  just  and  honest,  and  because 
deeds  cannot  exist  for  ever.  Have  the  clergy  any  peculiar  privil^e 
of  superseding  these  rules?  It  is  true,  the  public  have  an  interest 
in  preserving  the  rights  of  the  clergy ;  but  have  they  not  an  equal 
interest  in  preserving  the  rights  of  the  laity?  If  the  clergy  are  in 
the  nature  of  public  officers,  are  they  not  to  be  governed  by  the 
rules  of  evidence  applicable  to  public  officers  ?  Is  not  the  king  (if 
I  may  be  allowed  the  expression)  the  highest  public  officer  in  the 
state?  Was  he  not  also  shielded  by  the  ntdUum  tempos  maxim  as  well 
as  the  church,  until  our  present  sovereign,  for  the  good  of  his  people, 
thought  it  right  to  consent  to  an  act  for  the  limitation  of  it?  And  yet 
from  the  earliest  ages  of  presumption  of  grants  from  enjoyment 
alone,  that  presumption  has  prevailed  against  the  crown. 

Then  it  is  said,  that  this  court  governs  itself  by  rules  of  its  own : 
every  court  has  niles  of  practice  peculiar  to  itself;  but  if  it  is  meant 
that  this  court  must  govern  itself  by  rules  and  principles  of  evidence 
different  fibm  all  other  courts  in  the  kingdom,  I  beg  leave  to  deny 
that  proposition. 

I  will  not  examine  into  the  alleged  magnitude  of  the  evil  of  con- 
verting a  temporary  composition  into  a  modus  or  composition  real. 
I  only  observe,  I  do  not  wish  to  convert  a  temporary  composition 
into  a  modus  or  real  composition.  I  agree,  that  usage  is  consistent 
with  a  temporary  composition,  it  is  also  consistent  with  a  per- 
manent or  real  composition  :  I  only  wish  the  fact,  whether  it  is  the 
one  or  the  other,  to  be  tried  by  the  legal  rules  and  principles  of 
evidence,  by  which  the  justice  of  the  country  is  administered 
through  and  by  the  proper  tribunal  which  the  constitution  has  ap- 
pointed for  trying  matters  of  fact. 

Then  it  was  said,  that  this  was  the  old  stale  trick  to  make  a  bad 
modus  a  composition  real;  but  what  is  it  in  substance?  It  is  this, 
that  that  which  cannot  be  established  by  so  long  an  enjoyment  a^ 
6^1  years,  that  is,  from  the  reign  o{  Richard  I.,  may  be  established 
by  an  usage  of  2S9  years,  that  is,  from  the  13th  of  Eliz,i  and  why  ? 
because  it  might  have  a  legal  origin  before  the  latter  as  well  as  be^ 
fore  the  former  period.  Is  there  anything  unjust  or  impolitic  in 
such  a  presumption?  There  is  another  stale  trick  on  the  other 
side  of  the  question,  which  the  Solicitor  General  has  not  noticed*. 
These  compositions  real,  I  have  no  doubt,  were  at  first  extremely 
beneficial  to  the  clergy,  and  far  exceeded  the  value  of  the  tithe; 
for  a  long  succession  of  years  they  would  continue  to  be  so,  but 
when  by  the  gradual  advance  in  the  produce  of  the  land  they  be- 
came no  longer  beneficial,  the  clergy  then  resorted  to  tiie  expedient 
of  getting  rid  of  them  because  the  deed  of  composition  was  lost. 
That  this  had  been  practised  by  the  ministers  of  the  church   for 
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ft  long  series  of  years,  is  clear  from  some  answers  to  the  claim  of     1810. 
the  Ecclesiastical  Court)   touching  ecclesiastical  jurisdiction   and    "T^ZTJ" 
prohibition,  which  answers  were  subscribed  by  all  the  judges  of         v. 
Englhnd  and  barons  of  the  Exchequer,  Easter  Term^  4th  James  1.,      -^^^ 
and  delivered  to  the  Lord  Chancellor  of  England,  (a) 

It  is  not  my  wbh  to  shake  or  overturn  authorities  setded  upon 
full  discussion  and  mature  deliberation ;  but  I  do  not  consider  that 
case  (6),  which  has  been  so  implicitly  followed  since  the  year  1777, 
as  one  of  that  description.  I  consider  that  case  as  introducing,  with*- 
out  legal  principles  or  authorities,  a  rule  of  evidence  contrary  tp 
the  general  law,  which  in  its  effect  and  consequence  annuls,  I  may 
say,  every  real  composition  (of  which  I  have  no  doubt  there  were 
many  made  between  the  1st  of  Richard  I.  and  the  ISth  £^iz.}  by 
prescribing  a  medium  of  proof,  which  it  is  impossible  to  have  at 
this  day.     Is  it  likely,  in  the  long  period  of  2S9  years,  that  the 
instrument  itself  should  be  in  existence  ?    There  is  no  public  repo- 
sitory for  the  custody  and  preservation  of  those  instruments ;  and 
if  there  were,,  may  not  they  be  destroyed  ?     Is  it  not  the  case  in 
this  very  court,  where  this  doctrine  is  held?   I  believe  many  of  the 
proceedings  on  the  equity  side  of  the  court,  during  that  period^ 
have  been  destroyed.     Is  it  possible  that  at  this  period  there  can 
be  any  person  now  living  who  can  prove  that  a  deed  of  composition 
ever  did  exist?  to  do  that,  he  must  have  seen  it :  tradition  or  hear- 
say is  no  evidence  of  a  fact ;  what  other  evidence,  then,  can  the  land- 
holders have  but  usage?  and  he  is  to  lose  his  right  because  he  can- 
not do  an  impossibility.     There  can  be  no  colour  to  say  (to  use  the 
words  of  Lord  Chancellor  £f;f^  and  the  two  assisting  judges,  in  Chap* 
man  v.  Monson\  that  because,  such  an  instrument  in  so  great  a  length  Supn  679. 
of  time  is  lost,  therefore  the  modus  (and  a  real  composition  is  a  spe-^ 
cies  of  modus)  should  be  lost:  also  upon  these  grounds,  until  it  is 
solemnly  decided  by  the  House  of  Lords  to  the  contrary,  I  shall 
continue  to  think,  that  a  composition  real,  when  properly  put  in 
bsne,  may,  and  ought  to  be  sent  to  a  jury  to  be  tried  upon  the  evi- 
dence of  long  and  uninterrupted  usage  and  enjoyment  only. 

The  next  question  to  be  considered  is,  whether  under  the  pecu- 
liar circumstances  of  this  case,  the  court  ought  to  direct  an  issue  to 
try  whether  the  ancient  enclosures  are  covered  by  a  real  composi- 
tion of  402.  a  year  in  lieu  of  tithes?  The  defence  set  up  by  the 
answer,  is  that  of  immemorial  payment,  which  would  not  of  itself 
warrant  a  different  issue ;  but  it  is  said  that  the  plaintiff's  own 
proofs  have  furnished  us  with  grounds  for  saying  that  a  composition 
real  exists,  and  that  where  that  is  the  case  the  court  may  direct  an 
issue  to  try  such  a  composition.    The  evidence  given  by  the  plaintiff 

{a)  3  Co,  Inst.  610.  (6)  Robiason  v.  ^;>pfe<OA,  mpra  1101. 
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18]  Q.  (which  was  given  wito  a  view  to  negative  the  immenioriallty  of  the 
modus)  are  depositions  in  a  cause  in  the  Exchequer  in  the  10th  of 
y.  Annej  between  George  Brown^  clerk,  then  rector  o(  Skeffingion,  and 
^*^*  Richard  Beame,  to  recover  the  tithes  of  a  close  called  Grange 
Wood  (a) s  the  defendant  insisted  on  a  modus  or  composition  of  40/, 
year,  payable  for  the  ancient  enclosures,  and  that  Grange  Wood 
was  part  of  those  inclosures,  and  covered  by  that  modus  or  com- 
.  position :  the  plaintiff  did  not  deny  the  composition,  but  insisted 
that  Grange  Wood  was  not  part  of  the  ancient  inclosures;  an4 
the  court  directed  an  issue  upon  that  point  only:  the  witnesses 
proved  that  they  had  heard  that  part  of  the  lordship  of  Skefflngton 
had  been  enclosed  about  ISO  years  before  that  time  (which  would 
carry  it  back  to  a  period  before  the  restraining  statute  of  ISth  £liz.\ 
and  that  the  rector  and  proprietor  of  the  enclosure  made  an  agrees 
ment  for  a  composition  or  a  modus  of  40/.  per  annum,  to  be  paid  for 
thereailer  in  lieu  and  dbcharge  of  all  tithes. 

Upon  the  evidence  produced  by  the  plaintiff  himself,  the  defend* 

ants  say  that  an  issue  ought  to  be  directed  to  try  the  real  composi-i 

.    tion,  though  they  admit  that  upon  the  case  set  out  in  their  own 

*  Supim      pleadings,  the  court  could  not  direct  such  an  issue ;  and  to  support 

tSupim      ^^^^^  proposition  they  cite  the  two  cases  of  Ekins  v.  Dormer \ 

1350.  and  Scott  v.  Fenwickf. 

Now,  the  principle  to  be  deduced  from  these  cases  appears  to  me 
to  be  this,  that  although  the  defendant  fails  in  his  defencei  yet  if 
the  plaintiff  himself  shew  that  he  is  not  entitled  to  the  thing  he 
seek  to  recover,  he  shall  not  recover.  If  the  case  be  clear,  then  the 
court  will  dismiss  his  bill  at  once;  but  if  doubtful,  the  court  will 
send  it  to  an  issue.  The  same  principle  prevails  in  courts  of  law ; 
for  although  the  defence  be  bad  in  point  of  law,  if  the  court  see 
upon  the  whole  record  that  the  plaintiff  is  not  entitled  to  recover^ 
judgement  must  be  given  against  him.  There  is  an  anonymous 
case  in  Ventris  {b\  where  it  is  laid  down,  if  the  jury  upon  an  issue 
a  joined,  in  a  prohibition  upon  a  modus  decimandij  find  a  difl^ 
ent  modus^  yet  the  defendant  shall  not  have  a  consultation ;  for  it 
appears  he  ought  not  to  sue  for  tithes  in  specie,  there  being  a  mor 
dus  found.*  I  take  that  to  be  law ;  ind  that  is  directly  in  point  tp 
thjB  present  question. 

How  are  these  questions  attempted  to  be  answered  ?  It  is  sai({ 
that  both  in  the  case  oi  Ekins  v.  Dormer  and  Scott  v.  Fefmick^  the 
defences  are  of  the  same  nature  with  the  evidence,  both  moduses 
only  mistakes  in  the  sum,  and  that  a  composition  real  is  a  different 
thing ;  diey  itre  different,  to  be  sure,  in  their  period^  of  duration,  one 
being  of  prescriptive  antiquity,  and  the  other  statutable  antiquity ; 
^et  both  are  modusesy  and  spring  from  the  same  origin.     But  we 
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<iire  not  to  look  merely  to  see  whether  the  one  case  precisely  tallies      1^10. 
with  the  fiicts  of  another;  that  rarely  happens.     What,  then,  are    "^ZJj^ 
the  principles  upon  which  those  cases  are  decided  ?    The  principle        ▼. 
in  these  cases,  appear  to  me  to  warrant  us  in  doing  what  was  done     ^^^"^* 
in  Ekins  v.  Dormer^  that  is,  in  sending  it  to  an  issue  on  the  foot  of 
real  composition  or  not     It  has  been  argued,  that  there  is  no  evi- 
dence to  shew  the  agreement  existed  before  the  ISth  Eliz.^  or  that 
the  ordinary  concurred  in  the  agreement;  that  there  were  many 
agreements  of  this  sort  n^ide  without  the  consent  of  the  ordinary, 
and  that  the  evidence  does  not  proice  any  parties  to  the  agreement, 
but  the  rector  and  the  landholders*  These  are  obsenrations  proper 
to  be  made  to  a  jury  against  the  existence  of  a  legal  composition; 
but,  on  the  other  hand,  they  afford  evidence  that  up  to  that  period 
(1715)  40/.  a  year  had  been  regularly  paid  and  reputed  to  be  paid 
under  an  agreement  made  about  150  years  before.  The  proceedings 
in  that  very  cause  shew  that  the  rector  and  parishioners  of  that  day, 
as  well  as  the  court,  acted  upon  it  as  a  legal  existing  composition ; 
the  rector  not  disputing  its  validity,  but  taking  an  issue  whether 
the  particular  close  was  part  of  the  land  covered  by  the  compon* 
tioD  or  not. 

It  is  not  my  province  to  decide  upon  the  weight  of  evidence, 
therefore  I  give  no  opinion  upon  it ;  one  observation,  however, 
naturally  occurs,  that  at  that  time  of  day  the  composition  itself 
continued  to  be  beneficial  to  the  rector,  and  therefore  he  did  not 
seek  to  impeach  it ;  or  that  uninterrupted  usage  was  considered  by 
the  lawyers  of  that  day  as  clear  evidence  to  prove  it,  and  therefore 
he  did  not  seek  to  impeach  it;  otherwise  he -could  hardly  have  taken 
an  issue  on  a  collateral  fact,  when,  according  to  the  case  o{  Robin* 
$on  V.  Appleten^  he  might  have  got  rid  of  the  whole  composition  at 
once.  And  therefore^  as  well  upon  the  general  grounds  as  upon  the 
circumstances  of  this  case,  I  think  the  court  ought  to  direct  an  is- 
sue to  try  whether  the  402.  b  a  real  composition  or  not 

Graham  Baron*  —  I  shall  forbear  to  state  any  thing  of  the 
particular  nature  ef  this  case,  because,  with  regard  to  the  defence 
originally  set  up,  it  is  perfecdy  clear  from  the  course  which  this 
cause  has  taken  in  argument,  that  the  original  defence  as  set  out 
upon  the  record  must  be  considered  as  totally  abandonied.  This 
indeed  was  very  early  felt ;  but  then  it  was  contended  on  the  part 
of  the  de&ndsAit,  that  the  depositions  in  the  former  cause,  which 
were  read  by  the  plaintiff  for  the  purpose^  negativing  the  imme- 
moriality  of  this  payment,  shewed  that  there  had  been  an  agree* 
ment  made  150  years  before  the  year  1715,  that  a  sum  of  40/L 
a  ye^r  should  be  paid  in  lieu  of  the  tithes  in  respect  of  the  lands 
from  which  the  plaintiff  now  claims  tithes  in  kind,  and  diat  as  150 
years  before  the  yjear  1715  precedes  the  13th  Elizabetiiy  the  plain- 
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1810*  ttf  has  therefore  defeated  hb  own  claim  by  shewing  a  bargaiot 
' Bennet$  ^^^  ^^'  ^^  agreement,  which  may  be  presumed  to  have  all  the 
▼.  requisites  of  a  composition  real  before  the  statute;  and,  thereforet 
that  it  ought  to  be  directed  by  the  court  to  go  to  a  jury,  to  ascer- 
tain whether  a  composition  real  did  or  did  not  exist :  this  is  the 
substance  of  the  argument ;  and  upon  this  argument  the  question 
IS,  whether  the  court  is  compelled  from  the  accidental  disclosure  of 
these  circumstances,  and  from  that  alone,  to  direct  this  inquiry  ? 
but,  in  the  consideration  of  the  effect  of  the  accidental  introduction 
of  this  circumstance^  it  ought  to  be  recollected,  that  the  fact  of  the 
existence  of  any  agreement  before  13th  Elixabeth  is  not  proved;' 
nor  is  it  stated  in  these  depositions  whether  that  agreement  was  in 
writing,  or  between  what  parties.  In  Ekins  v.  Dormery  I  think, 
upon  a  fair  examination  of  that  case,  that  hordHardwicke  had  before 
him  precise  evidence  of  the  existence  of  tnoduses  /  it  was  a  bill  filed, 
and  a  cross-bill  filed,  which  I  have  seen,  and  I  think  no  bill  was 
ever  more  carelessly  drawn.  That  case  b  reported  in  Atkins  (a) ; 
and  there  Lord  Hardmcke  is  made  to  say,  *^  that  as  the  plaintiff's 
own  witnesses  shew  a  reasonable  ground  for  a  modusy  it  would  be 
going  too  far  to  say,  that  an  account  of  tithes  should  be  decreed 
where,  even  npon  the  plaintiff's  evidence,  it  appears  there  is  a 
modus  J*  It  is  imperfectly  reported  in  Atkins  i  but  from  the  re- 
gister's book  it  appears,  that  several  documents  were  read  on  both 
sides,  and,  among  the  rest,  a  receipt  under  the  plaintiff's  own  hand : 
now,  from  this  it  may  be  inferred,  that  the  two  payments,  which 
as  appeared  in  the  result  of  the  examination,  and  the  depositions,  in 
that  case,  had  been  in  point  of  fitct  made  and  received  for  a  very 
considerable  time,  and  that  he  thought  they  might  be  substantiated 
as  a  modus  i  from  the  words  of  Lord  Hardmcke  it  is  clear,  that  he 
must  have  had  evidence  before  him,  that  these  distinct  payments 
of  10^.  for  hay,  and  Bl.  for  the  privy  tithes  of  the  demesne  land 
had  been  made,  and  for  so  long  as  to  shew  they  were  immemorial, 
and  he  decreed  an  account  of  what  was  due  in  respect  of  those 
sums;  but  we  cannot  decree  an  account  in  the  piesent  case,  where 
the  evidence  is  merely  hearsay.  With  regard  to  Scott  v.  Femnck^ 
it  seems  to  me  impossible  to  assimilate  it  to  the  present  case. 

Whoever  looks  for  composition  real  in  the  old  books,  will  find 
it  has  always  been  considered  as  a  distinct  head  of  defence  fixMn  a 
modiLSy  which  is  a  particular  mode  of  taking  it,  but  in  which  case  the 
rector  has  always  a  tide  to  the  tithes :  a  composition  I'eal,  according 
to  Bum  (&),  which  is  taken  from  the  ancient  writers,  is  a  discharge 
from  tithes.  The  case  of  Haytxiood  v.  NichoUsy  1778,  undoubtedly 
goes  back  to  a  period  of  not  more  than  thirty-eight  years;  but 


•r^ 


(«)  8  Atk.  534.  (6)  Burn's  EccK  Uw,  vol. iit.  p,  437.  (6th  9i») 
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what  was  done  in  that  cose  must  be  eonfaidered  evidence  of  what.     1810* 
was  done  for  a  long  time  before.    In  the  corporation  of  Burtf  SL    "^jJJJJj^ 
Edmund* Sy  the  distinction  of  composition,  real  was  known  and  felt,        ▼• 
and  in  Slade  v.  Drake,  Lord  Hobart  uses  the  expression,  which     ^"^^^ 
shews  his  opinion  to  be^  that  a  composition  real  could  not  be  set 
up  where  the  deed  was  lost  . 

I  think,  then,  there  is  a  clear  distinction  between  the  cases  of 
composition  real  and  modus  decimandi;  but,  taking  the  present 
defence  upon  the  ground  of  immemorial  payment,  it  would  be  in- 
consistent with  justice  for  us  to  direct  an  inquiry  upon  a  mode  of 
defence  which  the  party  does  not  swear  to,  and  to  direct  an  issue 
without  a  shadow  of  legal  evidence :  for  these  reasons,  I  think  the 
defence  of  immemorial  payment  is  without  foundation,  and  that  the 
plaintiff  is  entitled  to  his  tithes. 

Macdonald  C.  p.  —  It  is  a  great  many  years  since  I  first  sat  in 
this  court,  and  upon  my  coming  here  I  found  handed  down  a  per- 
fectly, clear  distinction  between  the  composition  real  and  Hm^  modus  g 
therefore  I  think  I  ought  not  to  overturn  it.    With  respect  to  this 
species  of  property,  there  is  a  barrier  set  up  between  modus  and 
composition  real.    I  always  have  understood,  that  in  one  case^ 
length  of  payment  is  perfectly  sufficient ;   but  that  in  the  other» 
secondary  evidence  at  least  has  been  always  required  to  supply  the 
impossibility  of  producing  the  deed.     The  stat  13  EUz.  proves, 
that  the  spoliation  of  the  property  of  the  clergy  was  felt  to  be  a  great 
public  evil ;  and  it  was  in  consequence  required  that  in  the  bar- 
gains made  some  auxiliary  evidence  should  be  exacted  from  the* 
coart.    That  it  has  been  so  for  many  years  is  enough  for  me  to 
wait  an  alteration  of  the  law  by  those  who  are  alone  capable  of 
altering  it.     It  struc](  me  when  this  idea  of  the  possibility  of  a 
composition  real  first  sprung  up,  whether  it  was  possible  that  we 
could  direct  an  issue  to  determine  a  point  which  was  not  at  issue 
between  the  paities;  but  there  never  was  known  an  instance  of 
such  a  thing.     The  ground  set  up  by  the  defence  is  clearly  a  jnodusy 
well  and  fully  described  as  a  prescriptive  payment;  if  that  fidls, 
therefore,  and  there  is  no  ground  for  entertaining  a  nodon  of  com- 
position real,  there  is  an  end  of  this  case.    Then,  as,  to  axsompo- 
sition  real,  no  evidence  is  produced  to  raise  even  a  suspicion  that  a 
deed  once  existed.     Then  it  is  argued  by  analogy  with  the  case  of 
Scott  V.  Penwicky  that,  upon  the  plaintiff's  own  evidence,  there  should 
be  an  issue  directed  to  try  the  question ;  now,  wher^  the  defendant 
endeavours  to  prove  one  modus,  and  jthe  evidence  of  the  plaintiff 
goes  to  another,  the  plaintiff  cannot  entitle  himself  to  a  decree ;  but 
the  case  is  very  different  where  the  plaintiff  proves  not  even  a  com- 
position real,  but  merely  that  an  agreement  had  taken  place  between 
the  rector  and  the  owners  of  the  land,  perhaps  before  the  statute  of 


ytale. 
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1610.  Elizabeth  g  but  which  fiict  is  uneertain  by  the  evidence.  Upon 
^^^f^g^  the  pleadings  in  the  present  case  it  does  not  appear  to  me  that  there 
▼.^  is  even  evidence  of  a  private  agreement  between  the  owners  and  the 
rector.  The  rector  rests  his  claim  upon  Ids  common  law  right, 
which  must  prevail.  The  defendants  have  fiiiled  in  proving  a  pre* 
scriptive  payment ;  and  there  is  no  evidence  to  shew  a  real  com- 
position between  proper  parties.  On  the  whole,  I  am  of  opinion, 
and  my  brother  Thomson^  whom  I  have  consulted,  agrees  with  me, 
that  there  should  be  a  decree. 


51  Geo.  TIL    A.  D.  1811.    Scac, 

My  16.  Uhthqfy.  Lord  Hwitingjidd.    [1  PrL  237.] 

^^'^^.^  Bill  by  rector  of  consolidated  parishes  for  tithes.  —  A  modus,  or 

tnodut  u 

improperly  annual  payment  of  7s.  was  set  up,  payable  at  Ijammas~day^  by  the 

co^rt*tSii  occupiers,  to  the  said  rector  of  the  said  parishes  in  lieu  of  tithes :  ob- 

direct  an  jected,  that  as  the  parishes  were  proved  to  have  been  recently  con^ 

mMt  ^  solidatedy  and  the  rectors,  the  plaintiff's  predecessors,  to  have  been 

ftctfif  it  rectors  of  one  parish  only,  viz.  Huntingjield^  the  modus  could  not 

i^nmieiit'  be  proved  as  laid.     The  court,  however,  directed  an  issue  to  meet 

has  been  the  fkct,  whether  the  payment  had  been  made  immemorially  to  the 

fially  made  i^^ctors  of  the  parish  of  Hunting  ^Id. 

in  lieu  of  ^ 

tithes. 

P.  51  Geo.  III.     A.D.  1811.     Scac. 

Mtt^  9. 18.  Barker  v.  Baker.    [Wightw.  897.] 

A  rector  is  <   To  a  bill  for  an  account  of  great  tithes  by  the  impropriate  rector 

toanbsue  ^^  Sumpting^  county  of  Essewy  defendant  set  up  a  daim  to  a  portion 

where  the  of  tithes  under  a  grant  to  J.S.  in  the  time  of  Edward  6.  of  the 

sets  up  a  manor  of  &mp^f^;  and  the  tithes,  both  great  and  small  thereto 

S™;t  ^  A  belonging,  from  whom,  by  a  series  of  conveyances,  he  deduced  his 

and  con-  title.    The  land  to  which  he  innsted  the  portion  extended,  con4 

stant  non.  ,{3^  ^  Whiteocre.  Blackacre,  and  Greenacre.     Upon  the  hearing, 

payment  of  r  o' 

tithes, which  the  payment  of  tithes  of  the  land  caUed  fV.  was  established,  some  of 
n^'^  "  ^®  knds  called  B.  being  down  lands,  and  never  having  been  in 
peached  by  tillage  till  within  a  year  or  two  before  the  commencement  of  the 
^asuit^'  ^^  ^^  never  produced  great  tithes;  and  in  respect  to  other  parts 
rector  for  of  the  same  lands,  there  was  contradictory  evidence  as  to  the  pay« 
of  gre^  ment  of  them ;  but  the  defendant  proved  constant  non-payment  of 
tithes,  evi-  tithes  from  the  land  called  G.,  not  encountered  by  any  evidence  on 
thevicarto  the  part  of  the  plaintiff.  The  defendant,  therefore,  submitted  to 
^^^^?th«  P^y  ^''^  tithes  arising  from  the  lands  called  TT.,  which  was  decreed 
small  tithes  accordingly;  and  an  issue  was  directed  to  try  whether  tithes  were 
Ut^^l    payable  to  the  plaintiff  as  impropriate  rector  in  respect  of  the  lands 

Ua  on  the     called  B^ 
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Tbe  SoKcHor  General^  and  Tdler^  for  the  plaintil^  contended,     1611. 
that  as  impropriate  rector  ht  was  also  entitled  to  an  issue  as  to  the     j  , 
tithes  arising  from  Greenacre.  ▼. 

Leach  and  Boupett^  for  the  defendant     In  cases  of  tnodusy  the     •^**^' 
title  of  the  plaintiff  being  admitted,  he  is  entitled  to  demand  an  pljectioB  of 
issue;  but  whenever  the  defendant  insists  upon  a  title,  which  he  ^^*''*^ 
proves  to  the  satisfaction  of  the  court,  the  court  will  not  direct  an 
issue.    Scott  V.  Atrey.^  Strutt  v.  Baker.  \  •  Supn 

The  Solicitor  General  replied,  citing  Ferrers  y.  Pettatt.  %  f^Sum 

The  court  was  of  opinion,  that  the  plaintiff  was  not  entitled  to  such  i^sa 
issue;  for  though  there  is  no  distinction  between  a  lay  impropriator  i^oif* 
and  a  spiritual  rector,  in  regard  to  the  right  of  demanding  an 
issue,  yet,  in  the  present  case,  it  was  one  common  law  right  op- 
posed to  another;  and  the  defendant  having  proved  the  grant  to 
J*  S.J  and  non-payment  of  tithes  as  to  6.,  and  the  plaintiff  not  hav- 
ing attempted  to  repel  that  evidence^  it  would  be  hard  and  oppres- 
sive upon  tbe  defendants  to  direct  such  an  issue,  as  he  stood  upon 
his  common  law  right,  which  had  not  been  impeached. 

To  the  evidence  of  the  vicar  proving  payment  to  himself  of  small 
tithes  arising  from  some  of  the  lands  in  question,  it  was  objected 
upon  the  part  of  the  defendant,  that,  being  interested  in  establish- 
ing such  payment,  his  testimony  was  inadmissible;  but  the  court 
allowed  the  depositions  to  be  read,  inasmuch  as  in  die  case  of  the 
yicar^s  filing  a  bill  for  small  tithes,  the  decree  in  tliis  case  would 
neither  be  evidence  for  or  against  him.  (a) 


5lGeo.IIL    A.  D,  1811-    Cane- 

Zfcyson  V.  Parsons.    [11  Ves.  178.]  Jugua  i. 

The  bill,  filed  by  the  vicar  of  Cadostonj  near  NeatA^  county  of  ^n  annual 
Glamorgan^  agabst  an  occupier  of  lands  in  the  parish,  prayed  an  JV?*"^ 
account  of  tithes;  claiming  by  some  ancient  endowment,  usage,  occupier  for 
cust<Mn,  prescription,  or  otherwise,  tithes  of  wood,  hay,  mills,  ^^^^^ 
calves,  pigs,  colts,  kids,  turnips,  pdtatoes,  honey,  gardens,  ^ggh  modtut  but 
poultry,  and  all  Easter  offerings,  due  and  payable  within  tbe  said  ^"^^^ 

parish,  &C.  Amodus  fai 

The  defendant,  by  his  answer,  stated  tbe  annual  value  of  1^  as  ^^g 
the  payment  in  lieu  of  tithe  of  all  hay  made  and  carried  in  and  of  too  n- 


from  any  such  lands,  in  the  tenure  of  such  occupier,  be  the  quantity  auction  to 
great  or  small,  as  well  for  two  or  more  farms  or  tenements  as  for  ^  ^T*^ 
one :  also  for  every  garden  or  field  sown  with  turnip  seed,  and  for  meinorial 
all  turnips  growing  thereon  the  like  sum  of  Id.,  without  reference  "**8«* 
to  the  quantities  thereof  respectively  growing  had  or  taken  by  siich 
occupier. 

(/i)  Set  dbo  Wilmol  ▼.  HeUab^f  Du.  116.  uy^  i^ 
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181 1«         The  plainti£^  by  amendment,  abandoned  his  claim  as  to  all  the 

J.   ^^     articles^  ex;cept  hay  and  turnips ;  and  having  rq)lied  to  the  ansi^er^ 

▼.         the  defendant  went  into  evidence  in  support  of  the  moduSf  he 

Panoiu.     alleged ;  producing  a  terrier  under  the  hand  of  a  former  vicar,  and 

proving  as  exhibits  at  the  hearing  the  office  copies  of  the  biU^ 

answer,  and  depositions  in  a  cause  of  John  v.  WilUams{a)^  upon  a 

bill  for  tithes  in  the  same  parish. 

Richards  and  Lewis^  for  the  plaintiff;  Sir  Samuel  Bamilhff  Bevan^ 
and  Hei/Sf  for  the  defendant. 

The  Master  of  the  Rolls.  From  the  manner  in  which  the  bill 
lyas  amended,  after  the  answer,  it  is  a  little  difficult  to  know  what 
is  in  issue ;  and,  consequently,  what  is  the  point  to  be  determined* 
The  plaintiff  first  set  forth  his  right  as  vicar  to  the  tithes  of  a  great 
variety  of  articles ;  and  then  states,  that  the  defendant  had  upon  his 
farm  all  the  enumerated  articles ;  that  the  tithes  were  subtracted, 
and  the  bill  prays  an  account  and  payment  of  the  value  of  the 
tithes  subtracted.  By  amendment,  the  state  of  his  right  is  nar- 
rowed by  striking  out  wood,  potaftoes,  and  agistment;  and  then  his^ 
claim  i%  to  be  entitled  to  tithe  of  hay,  mills,  calves,  pigs,  colts,  &c. ; 
but  when  he  proceeds  to  state  what  tithable  matters  the  defendant 
had,  he  strikes  out  all  except  hny  and  turnips.  In  that  state  of 
the  record,  I  wish  to  know  whether  I  have  anything  to  determine 
but  the  right  to  the  tithe  of  hay  and  turnips. 

It  was  admitted  at  the  bar,  that  the  plaintiff's  claim  was  reduced 
to  those  two  articles. 

M.  R,  A  modus  is  alleged  as  to  both.  As  to  that  for  hay,  on 
comparing  the  manner  in  which  it  is  laid  with  that  in  Bennett  v. 
Sttpnii979.  Readf  {Anstr.  S22.),  there  is  no  distinction  between  them.  In  each 
case  a  custom  is  alleged  in  the  parish  for  every  occupier  to  pay  a 
particular  sum  in  lieu  of  all  tithes ;  the  quantity  therefore  is  imma- 
Sopnioss.  terial.  If  that  case  is  to  be  distinguished  from  Travis  v.  Oxton  (b), 
so  is  this  in  the  same  manner ;  if  those  cases  are  not  to  be  dis- 
tinguished,  Bennett  v.  Ready  being  the  more  recent  case,  I  ought 
to  follow  it ;  and  upon  that  authority  to  hold  that  this  is  a  good 
modus:  but  the  vicar  is  entitled  to  an  issue,  if  he  chooses.  As  to 
turnips  the  modus  is  bad,  as  that  is  an  article  of  too  recent  intro- 
duction into  this  country  to  be  the  subject  of  immemoriid  usage. 
An. issue  was  afterwards  directed  upon  the  application  of  the 
plaintiff,  (c) 


(a)  Alto  relatiog  to  tithes  of  the  same  parish,        (c)  In  BUuJetmm  v.  Jepatni,  3  Swan^.  IS2. 

Beean  ▼.  Williams,  1  Wood's  Deer.  350.     Tho-  supra,  the  Lord  Chancellor  recancliei  the  yito  cases 

mas  V.  Price,  2  Wood's  Deer.  547.  supra  871.  of  Travis  v.  Oxton  and  Bennett  v.  Read^ 

{b)  Anstr.  SOS. 
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H.  51  Geo.  III.   A.D.  1811.   B.R.  _^!l!l 

ShoBcrott 

Skallcross  Y.  Jowle.    [13  East  261.]  ▼. 

This  was  an  acUon  on  the  case  brought  by  the  occupier  of  a  ^^^  ^^^ 
farm  against  the  lessee  of  the  great  tithes  under  the  warden  and 
fellows  of  the  collegiate  church  of  Manchester^  for  not  taking  away 
the  tithes  of  com  in  Gorton  parish,  alleged  to  be  duly  and  properly 
set  out.     At  the  trial  before  Graham  B.,  at  Lancaster^  it  appeared 
that  the  plaintiff  had  crops  of  wheat  and  oats  in  1809;  and  the 
wheat  and  part  of  the  oats  being  ripe  for  cutting  on  the  2 1st  of 
August y  the  plaintiff  on  that  day  sent  notice  to  the  defendant,  who 
lived  a  mile  and  a  half  off,  that  he  should  b^n  to  reap  on  the  24>th, 
or  as  soon  after  as  the  weather  would  permit;  and,  in  &ct,  he 
began  on  the  24th,  and  continued  reaping  till  the  whole  was  finished 
in  about  a  fortnight.     The  wheat  when  cut  was  first  bound  up  in  9"^  ^'*"*^ 
sheaves  which  were  immediately  set  up  in  riders,  each  rider  con-  ^ommoa 
sisting  of  ten  sheaves,  four  of  which  were  set  upon  their  ends  ngh*  wjht 
against  four  others,  and  two  more  were  placed  roofwise  on  the  ooiooniiM- 
top  of  the  rest,  by  way  of  protecting  the  whole  against  weather.  ^^^^  *** 
Part  of  the  wheat  was  set  for   housing  on  the  14th  of  Septem^  witiMmtA 
&r,  and  the  defendant  not  having  sent  any  person  to  see  the  ^Sr*"' 
riders  set  up,  nor  the  tithe  set  out,  the  plaintiff  sent  his  servant  ncnd  no- 
on that  day  to  set  out  the  tithes;  and  he  took  one  sheaf  from  each  JJ^^^Jj^ 
rider,  and  set  up  every  two  sheaves  so  taken  one  against  the  other ;  be  shoold 
and  if  there  were  an  odd  tenth  sheaf  at  the  end  of  the  row,  he  put  ^'^oiTa 
three  together.     He  tithed  the  sheaves,  as  he  swore,  fairly  and  im-  certam  day, 
parUally,  taking  one  promiscuously  out  of  each  rider,  without  da^  after  a*  Um 
liiage,  and  taking  at  every  tenth  sheaf  one  firom  the  two  uppermost,  w***^ 
or  thatching  sheaves.     After  thus  separating  the  tithe  sheaves,  the  mt ;  (and^ 
rest  of  the  wheat  was  carried  away  to  be  housed  in  about  two  hours  ^^  ^'^  *** 

reaping 

afterwards.    The  like  was  done  by  the  oats  on  the  22d  o{ September  i  continued 
and  of  these,  after  the  tithe  sheaves  were  thus  separated,  the  re-  JiJj^J|ji.  x 
mainder  was  carried  off  in  half  an  hour.     The  defendant  objecting  but  before 
to  this  mode  of  tithing,  never  took  the  tithes  away ;  and  the  prin-  p^^'^J^ 
cipal  question  made  at  the  trial  was,  whether  this  were  a  legal  mode  abeavei, 
of  setting  out  the  tithes  ?  that  is,  whether  the  tithing  ought  to  have  ^^^^  jm- 
been  when  the  corn  was  bound  in  sheaves,  and  before  those  sheaves  medlateir 
were  set  up  in  riders ;  or  whether,  in  the  northern  counties,  where  j^oclu  Sr 
it  was  ur^ed  that  the  weather  was  more  catching  and  uncertain,  "dew,  con. 
than  in  the  middle  and  southern  parts  of  the  kingdom,  the  &rmer  eight 
might  lawfully  put  the  sheaves  into  riders  immediately  without  ■''**'^^' 
giving  notice  of,  or  waiting  for,  the  tithing  in  that  stage  of  the  pro-  endiagainst 
cess,  and  afterwards  draw  out  the  tenth  sheaf  in  the  manner  proved  •^  ?*^' 

.       I  .  .  ,  witn  two 

m  this  case,  without  first  taking  the  rider  down  altogether.     Upon'  covenng- 
<his  point  the  learned  judge  was  of  opinion,  that  this  was  not  a  legal  ^J^^^^f. 
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isn.  mode  of  tithing  corn  at  oommon  law.  Corn^  be  said,  was  regakrl  jr 
ekaRmtm  ^^^^^  ^  ^^^  sheaf^  and  the  tithe  must  be  set  out  before  it  is  put 
▼.  into  large  shocks  or  riders ;  though  mutual  convenience  may  have 
Z^_  introduced  a  very  general  practice  in  the  north,  of  first  patting  the 
wise  on  the  sheaves  into  riders:  but  where  such  a  course  of  husbandry  pr&- 
^T^i^  vailed,  he  doubted  whether  the  corn  could  fairly  be  tithed  except 
protecting  by  the  tenth  rider.  For  where  the  tenth  sheaf  is  set  out,  the  par- 
againat  bad  ^^  has  an  opportunity  of  comparing  it  with  the  other  nine  sheates; 
^!^^J, .  but  if  the  sheaves  be  first  put  into  riders  there  is  no  mode  of  com- 
shodu  the  parison,  but  of  the  tenth  rider  with  the  other  nine  riders ;  for  the 
^^1^^  riders  are  only  taken  to  pieces  when  the  com  is  ready  to  be  carried, 
were  after-  and  that  must  depend  upon  the  weather,  or  on  the  judgement  of 
^H^^  the  fiumer.  The  parson,  in  that  case,  must  follow  the  teams  of 
without  every  fiirmer  who  is  carrying  hb  com,  and  perpetual  disputes  must 
Mfltof  the  ^^  ^  ^^^  choice  of  the  sheaves,  the  two  uppermost  of  which,  or 
■hock  10  the  thatching  sheaves,  must  probably  be  worse  than  the  others,  as 
1^^^  of  th^re  seemed  to  be  no  rule  for  determining  with  which  to  b^n  to 
tiie  wheat  count  This  opinion  was  delivered  without  reference  to  any  cus* 
nmoved  tom  in  the  particular  parish;  and,  therefore,  the  learned  jadge^  ia 
^'^^  ^.  answer  to  an  intimation  of  such  a  custom  by  the  plaintiflT's  counsel^ 
twe  haan,  said  that^  if  they  had  any  evidence  to  offer  of  it,  he  would  hear  it; 
ottffl^ks  ^^%^»  h®  added,  he  should  require  strong  evidence  to  establish 
in  half  an  such  a  custom.  But  the  plaintifi^  not  being  prepared  to  prove  qior^ 
warda*^^  than  that  the  defendant  bad,  in  several  instances  before  this,  taken 
the  patMb  his  tithes  according  to  this  mode  of  setting  them  out,  he  thought 
no  iSScm?  ^^^  ^^  evidence  would  not  make  any  difiference  in  the  ease ;  and 
able  oppor-  the  plaintiff  was  therefore  nonsuited. 

oomparing        I^orky  and  UttledalCf  shewed  cause  against  a  rule,  which  had 

th6  tenth      been  obtained  in  the  last  term,    for  setting  aside  the  nonsuit, 

oiiHr  nme     citing  HaUiwM  V.  Trappes  *  (2  TawU.  5B.)f  Franklin  v.  Gooch  f 

Bhorraa  aa     ( Anstr.  6820,  and  Tennant  v.  ShMingX  ( Anstr.  640.). 

titled  to  Cociell  Serjt,  Toppings  and  Rkhm^dson^  contra. 

SlT^"*        Lord  EUenborough  C.  J.  ~  I  have  no  doubt,  that  the  mode  of 

<nigfai  to  be  setting  out  the  tithe  adopted  in  this  case  was  wrong.     Com  must 

^^^^^      be  tithed  in  the  first  convenient  state  in  which  the  tithe  can  be  col- 

before  it  is    lected  after  the  com  is  cut,  which  is,  in  sheaves ;  and,  if  the  farmers 

^flbodb    ^^P^  ^^7  mode  of  tithing  which  excludes  or  abridges  the  due 

orriden.      means  of  the  parson's  comparing  the  tenth  sheaf  with  the  othei' 

*  ^^^       nine,  it  is  bad.    Now,  when  the  sheaves  are  heaped  together  in 

i44ir*  '   the  rider,  only  part  of  each  sheaf  can  be  seen^  and  the  light  is  ex- 

]<ti?^       eluded  in  a  certain  degree  fi*om  the  greater  part  of  the  heap,  so  aa 

to  abridge  the  means  of  making  the  comparison  properly*    Then, 

however  useful  the  two  covermg  sheaves  may  be  to  protect  the 

rest;    and  however  more  convenient  that  use  of  them  may  be  to 

die  farmer,  what  right  has  he  to  make  such  a  convenience  of  the 
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Skalterou 

T. 

Tifwie, 


8heave8»  one  of  which  he  may  set  out  to  tbe  parson?    There  most,  1811. 

at  the  time  of  tithing,  be  a  due  separation  of  the  tenth  sheaf  firooi 

the  rest,  with  a  due  opportunity  to  the  parson  of  comparing  it  with 

the  other  nine  sheaves ;  but  of  this  he  was  deprived  by  the  mode 

of  tithing  adopted  in  this  case ;  and,  therefore,  it  is  vicious  in  its 

principle. 

Grose,  Le  Blanc,  and  Baa/ley,  Justices,  delivered  concurrent 
opinions. 

Rule  discharged. 

P.  52  Geo.  III.    A.D.  1812.     B.  R. 

BlundeU,  clerk,  and  Atherton  v.  Mauddey.    [15  East,  640.]  May  9. 

This  was  an  action  of  debt  on  the  stat.  2  &  S  Ed.  6.  c  IS.  for  In  <Mk 

not  setting  out  a  toith  as  the  tithe  of  hay,, in  the  parish  otHalsaU,  2^nEd.6. 

in  Lancashire,  of  which  parish  Mr.  BlundeU  was  rector,  and  AtJ^r^  ^  i^**  (or 

ton  his  lessee,  of  a  moiety  of  the  tithe  in  the  townships  of  MeUing  out  a  ten£ 

^d  Mayhall  in  that  parish,  which  consisted  of  six  townships.    ^^  *t^  ^^ 

the  tnal  before  Wood  B.  at  Lancaster,  the  plainti^  called  a  witness,  pUdntiffis 

who^  after  proving  the  defendant  to  be  in  the  occopatipn  of  a  &rm  ^^^  ^ 

in  the  parish,  and  that  he.  had  refused  to  set  ool;  the  tithe  of  hay-  upon  his 

grass  and  hay-dover,  spoke  generally  of  a  custom  in  the  parish  to  ^^l^l^rirbt. 

take  the  eleventh  cock,  but  had  never  known  any  instance  of  its  unless  there 

having  bean  taken  in  kind  within  the  townships  in  questicm;  the  ofson^^ 

plaintiff  afterwards  put  in  a  terrier  from  the  registry,  dated  Jufy  certain 

14,  1696,  and  signed  by  the  rector,  curate,  and  two  church waiy  frcu^^' 

dens,  which  mentioned  several  customs,  amdk^t  which  was  stated,  ™«o^  1^7- 

^  our  cusitom  for  tithe  of  com  is  to  tithe  at  the  eleventli  hillock,  jfe^of  ^e 

on  condition  it  be  set  up,  and  at  the  ^eleventh  cock  of  hay,  when  it  is  f°>">;[>oo 

dried  and- withered.     Hemp  and*6ax  is  gathered  in  kind,  or  in  and  though 

lieu  thereof  ISd.  a  measure."     Qn  this  evidence  the  defendant's  ^pi^'nttff 

coonsel  objected,  that  this  action  could  not  be  maintained  for  not  dence  ater- 

setting  out  the  tenth  as  tithe,  when  the  plaintiff's  evidence  proved  ^^^^^' 

that  the  eleventh  only,  and  not  the  tenth,  was  payable.  rastoni  to 

To  which  it  was  answered  by  the  plaintiff's  counsel,  that  this  ^^  ^^ 

was  in  the  nature  of  a  modus,  of  which,  if  the  defendant  meant  to  of  hay  in  a 

avail  himself  by  way  of  defence,  he  must  shew  that  he  had  set  out  ^Lced  state 

this  tithe  according  to  the  custom,  and  that,  in  a  similar  case,  two  of  prepar. 

learned  judges  had  been  of  that  opinion.     The  learned  judg^  though  his 

however,  who  tried  the  cause,  was  of  opinion,  that  the  non-pay-  ^7"/?^ , 

o  '  1  .1  .1.1  1         1.    1  thedefend- 

ment  of  a  customary  tithe  was  either  not  wi(hin  the  penalty  of  the  ant's  wit- 


act  of  Ed.  6. ;  Ur,  if  it  were,  that  the  plaintiff  should  have  declared     , 
that  by  the  custom  the  eleventh  was  payable,  which  the  defendant  varying 
had  not  divided  and  set  forth ;  as  the  statute  speaks  of  tithes,  which  ^^^  ^ 
of  right  or  custom  ought  to  have  been  paid.     But  he  permitted  the  terrier 
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^^^^*  the  cause  to  proceed;  reserving  the  point  for  consideration  of  the 
siundeu  couTt  The  defendant's  counsel  then  called  witnesses  for  the  pur- 
Mauddev    ^^^  ^^  proving  that  the  tithes  of  hay  and  clover  were  covered  by 

moduses  in  the  townships  of  Mailing  and  Mayhatt.     But  none  of 

odnduSre    ^^  witnesses  had  ever  recollected  the  payments  of  trthe-hay  in 
andtheiurj  kind;  and  the  money  payments  for  kinds  of  land,  on  which  hay 
^eieren^  ^^  made,  had  varied  for  different  estates:  in  some,  Is.,  in  others, 
cock  of  hay  Is.  3^,  in  others,  ls.6(L  an  acre:   two  of  the  variations  at  least 
or  other       affecting  clover  as  well  as  natural  grass.    The  learned  judge,  on 
■peciaecus-  summing  up  this  evidence,  stated  to  the  jury  the  nature  of  an  im- 
mode  ot      memorial  tnoduSf  and  that  to  constitute  its  validity  it  must  have 
^Ub^the   existed  from  the  beginning  of  the  reign  of  Rich.  1 .,  and  that,  if 
entitled  to    f^oni  the  sums,  the  moduses^  or  any  other  circumstances,  they  were 
"^'<'^^*       satisfied  that  the  sums  had  not  been  paid  for  that  period,  they  must 
find  against  the  moduses.    Then,  after  pointing  out  to  them  the 
variations  in  the  evidence,  as  to  the  payments  made^  he  left  it  to 
them  to  say,  whether  any  of  them  had  existed  from  time  immemo- 
rial ;  and  the  jury  found  for  the  defendant. 

Scarlett  moved  to  set  aside  the  verdict,  and  grant  a  new  trial,  on 
the  grounds :  Ist,  that  the  varying  payments  shewed  that  there  was 
no  regular  modus  in  the  parish,  and  therefore  the  action  was  main- 
tainable ;  but,  secondly,  if  a  customary  mode  of  tithing,  by  setting 
out  the  eleventh  hillock  of  hay,  on  account  of  its  bdng  in  a  more 
advanced  state  of  preparation,  was  established,  yet,  as  the  defend- 
ant had  not  set  out  his  hay,  according  to  the  custom,  he  was  liable 
in  this  action. 

Park^  Toppings  and  Bichardson^  shewed  csSise  contra. 
Lord  Ellenborough  C  J.  If  the  plaintiff  cannot  maintain  his  right 
to  the  tithe,  he  is  not  entitied  to  maintain  this  action,  in  which  he 
claims  to  recover  the  penalty  against  the  defendant  for  not  setting 
out  the  tenth  part  He  endeavoured  at  the  trial  to  cut  down  his  own 
action,  but  could  not  succeed ;  for  he  cannot  destroy  his  common 
law  right,  without  shewing  some  other  certain  right  in  the  place  of 
it.  He  gave  in  evidence  a  terrier,  shewing  a  custom  for  tiie  rector 
to  take  only  the  eleventh  part:  but  the  parol  evidence  first  offered 
did  not  establish  it,  and  the  rest  of  the  evidence  went  to  contradict 
it ;  the  result  was,  that  no  certain  modus  or  customary  payment  was 
proved,  and,  consequentiy,  the  rector  must  be  entitied  to  his  com- 
mon law  tithe. 

Grose  and  Le  BlanCj  justices,  delivered  coQcurreht  opinions. 

Bayley  J.,  assented. 

Rule  absolute. 
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M.  53Geam.     A- D.  1812.   Cane.  ^^^^^ 

Scott  V.  Smith.      [1  Ves.  &  Beam.  142.]  ^^ 

The  bill  filed  by  the  plaintiff  as  vicar  ot  Mmlcton^  with  the  cha-     ^"^'^^ 
pels  of  Birchitigton  and  fVode  annexed,  against  the  defendants,  as  ^.'^' '^' 
occupiers  of  certain  nmrsh  lands,  alleged,  that  the  vicarage  was  Account  of 
founded  in  the  year  1367,  and  was  then  endowed  with  divers  kinds  ^icarui 
of  tithes,  comprising  all  kinds  of  tithes  within  the  parish  and  cha-  creed 
pelries,  exc^t  those  of  com  and  grain ;  and  prayed  an  account  of  jj^'^A 
the  tithes  <^  such  marsh  lands.    The  anwser  admitting  the  endow-  u  per 
fnent  in  1S67,  setup  a  modus g  vix.  that  '*  from  time  whereof  the  ■^^^    ^ 

^  each  Acre  of 

memory  of  man  is  not  to  the  contrary,  there  hath  been  paid,  and  marsMand, 
payable  to  the  vicar  of  the  said  parish,  a  certain  ancient  modusy  or  ^  *g^a  aU 
customary  payment  of  Is.  per  acre  for  each  and  every  acre  of  other  vica- 
marsh  land  within  the  said  parish,  for  and  in  lieu  of  the  tithes  of  .^''^^hes. 
hay,  and  of  all  and  every  other  vicarial  and  small  tithes  arising  the  vicarage 
or  renewing  upon  or  in  respect  of  each  and  every  acre;    and  tohave''^ 


which  sum  hath  usually  been  paid  at  Michaelmas  old  style  in  each  ^*^*^ 

y^Wr»  endowment 

The  pldntiff  produced  in  evidence  the  endowment  of  1367,  as  '^^}?^*    , 

-m        \     *  -1  VT..*  «     Within  legal 

at  Lambeth,  commencing  thus :   Umversts^  4^.  ut  supra  de  memory. 


verba  ad  verbum  usque  xdcariam  perpetuam  in  eedesid  supra  dictd  de 
Eastria  loco  agus  scribitur  de  Monketon  pr^zfixUs  reUgiosis  viris  ut 
permittitur  restituta  ordinamus^  faeitmiSy  et  creatmus  per  prcesentes 
portionemque  xficarii  et  vicaria  ecdesiie  supra  dicta  de  Monketon, 
ardinamuSf  JacimuSf  et  limitamus  subscripto  modo  consistere  dAere  in 
perpetuum  {viz.)  The  instrument  then  proceeded  to  endow  the 
vicar  with  the  tithes  of  wool,  lamb,  &c.  hay,  herbage,  or  agistment, 
&c  and  of  12/.  and  20d*  declaring  the  whole  to  he  per  inquisitionenk 
super  valore  annuo  legitime  captam,  of  the  value  of  232.  communibus 
annis.  The  endowment  then  proceeds  to  describe  the  duties  of 
die  vicar,  and  concludes  thus;  quas  restitutionem  et  reductionem 
xnearia  ordinationem  ipsiusque  vicariiy  4^.  de  communi  assensu  et 
consensu  capituli  nostri  prommciamusj  S^.  The  plaintiff  also  pro-  tim  court 
duced  an  official  extract  from  the  Parliamentary  Survey,  taken  in  «««<>«*- 

V  lectaaiisue 

1649,  estimating  the  living  at  34/.  11 5.  \0d.  communibus  annis,  and  to  try  an. 
likewise  a  transcript  of  the  General  Ecclesiastical  Survey,  deposit-  ^jl^J^j^ 
ed  in  the  office  of  the  first  firuits,  in  the  Exchequer,  made  in  itisnecee. 
pursuance  of  the  act  of  the  26  Hen.  S.     By  anoUier  document  pro-  ^^l^l^ealT'*'^ 
duoed  from  the  auditor  of  the  Dean  and  Chapter  of  Canterbury s  Uiat  which 
office,  of  the  date  of  August^  1367,  entitled  a  composition,  it  is  "  ^'  ' 
stated,  that  no  vicarage  had  hitherto   been  created  or  endx/med  of 
Monkton,  and  ther^ore  a  perpetual  vicara^re  was  thereby  created. 

Sir  Samuel  BomiUy,  Hollist,  and  Bemal,  for  the  plaintiff. 

jRichardSf  Hart,  and  Wetherdl,  for  the  defendants* 
Vol.  IV.  D  d 


SmUh. 
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1812.         The  Master  cf  the  Bolls.    If  this  case  had  stood  jnerdy  upon 
^  the  parol  testimony  on  the  one  side,  and  the  inference  to  be  drawn 

t.  from  the  ecclesiastical  and  parliamentary  surveys  on  the  other,  I 
should  have  been  disposed  to  send  it  to  an  issue,  instead  of  taking 
upon  myself,  in  the  first  instance,  to  decide  upon  the  effects  of  this 
conflicting  evidence.  The  depositions  seem  sufikiently  to  shew  the 
existence  of  a  customary  payment  for  marsh  lands,  as  far  as  living 
memory,  or  the  tradition  of  the  p«rish  can  reach ;  and  there  is  no 
trace  whatever  of  the  actual  payment  of  tithes  in  kind  for  those 
lands.  Tlie  surveys  on  the  other  hand  do  go  a  great  way  to  shew 
that,  at  the  period  when  they  were  made,  the  present  rate  of  modus 
could  hardly  have  been  payable ;  yet  it  is  possible  tha^  the  then 
value  of  the  vicarage  might  have  been  underrated;  or  that  the 
c|uantity  of  nmrsh  land  might  have  been  less  than  it  is  now,  or  both  \ 
I  should  therefore  hesitate  to  come  to  an  absolute  conclusion  against 
the  antiquity  of  the  modus  from  a  mere  comparison  between  the  for- 
mer reported  value  of  the  vicarage,  and  the  amount  of  the  payment^ 
at  tlie  present  day.  A  more  serious  difficulty,  however,  arises  from 
the  production  of  the  instrument;  by  which  it  is  clear  this  vicarage 
was  at  first  established  as  well  as  endowed*  It  shews  there  was  no 
vicarage  in  this  parish  before  the  year  1S67,  which  is  long  after 
the  time  of  legal  memory.  Now  the  customary  payment  of  Is.  fo^ 
every  acre  of  mairsh  land  is  stated  to  have  been  immemorially  made 
to  the  vicar  in  lieu  of  tithe  of  hay,  (one  of  the  tithes  with  which  i^e 
vicarage  was  endowed),  and  of  all  and  every  other  vicarial  and  small 
titlies.  The  objection  is,  that  as  before  the  year  1 367  tliere  was  no' 
vicar,  and  consequently  no  vicarial  tithes  in  this  parish,  the  pay- 
ment stated  cannot  have  been  immemorially  idade.  It  is  not  that» 
vpon  the  face  of  the  modus  as  laid,  there  is  any  defect  whatever;  but 
the  immemorial  existence  of  it  is  disproved.  This  therefore  has 
nothing  to  do  with  the  cases  in  which  the  modus  has  been  obscurely 
or  imperfectly  laid,  but  the  court  has,  from  the  answer,  or  sometiipe^ 
from  the  evidence,  been  able  to  collect  what  was  the  custom  in- 
tended to  be  alleged. (a)  Here  isxio  imperfection  or  obscurity  in  the 
answer.  If  the  allegations  were  true  in  point  of  fiict,  it  is  not  con- 
tended that  the  modus  would  be  bad  in  point  of  law ;  but  the  plain- 
tiff shews  th^t  the  alleged  payment  cannot  have  existed  beyond  the 
time  of  memory.  Is  it  to  be  said  that,  whenever  the  evidence  dis- 
proves the  modus  as  laid,  the  court  is  to  set  about  framing  such  a 
modus  as  the  evidence  would  not  disprove ;  it  is  true  there  might  be 
a  modus  which  the  establishment  or  endowment  of  the  vicarage 
within  the  time  of  memory,  would  not  at  all  affect;  for  if  a  modus^ 
could  be  presumed  as  against  the  rector,  before  the  vicarage  was 
created,  the  subseqi^ent  endowment  would  not  affwH:t  the  existing 

(a)  Tlie  cases  cited  were,  GUIs  v.  Ilorrex,  mpra  861.     Bakir  ▼.  jiikUi,  Anttr.  491* 
tvjyra  \  243.     Mallock  y.  Brows f,  AmbU  ^^,    supra  905» 


Smitk. 
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;;  dnd  although  it  should  speicify  the  tithes,  yet  it  would  operate     1812. 
Ofily  upon  the  modus  substituted  in  the  place  of  those  tithes ;  but  """^^^ 
to  introduce  such  a  moAss  ioto  this  case,  the  court  siust  wholly      ^  ▼. 
recall  that  which  is  laid ;  and  take  from  it  every  part  of  the  specific 
description  the  defendants  themselves  have  chosen  to  give  iC^  That 
I  think  cannot  be  doae^  and  therefore  the  plaintiff  must  have  a 
decree  with  costs,  (a) 

M.  53  Geo.  IIL    A*  D«  1812.    R  R. 

The  Countess  DbWager  of  Dartmouth  and  others.  Executrix  and  Abv.  si. 
Executors  of  George  Earl  otDartmouik,  v.  Roberts.  [16  East,  384.] 
This  was  an  action  of  debt  upon  stat.  2  &  8  Ed.  6.  c.  13.  for  not  ^^"^"^^ 
setting  out  tithes,  in  which  the  declaration  stated,  that  George  Earl  2&8ird.e. 
of  Dartmouihy  the  testator,  on  the  1st  of  July  1810,  until  the  8d  of  ^^^^ 
October  1811,  was  owner  and  proprietor  of  the  tithes  of  hay  arising  owii«rof 
from  a  parcel  of  land  called  Jie  Four-dayi-'vaorh  Close^  in  the  pa^  l^MMt  te 
rish  of  BatleUf  in  the  county  of  YorL  of  which  parcel  of  land  the  de-  drfeadMiti 
fendant  was,  during  all  that  time,  the  occupier;  that  the  tithes  of  ofacioie. 


hay  growing  on  the  said  land  within  40  years  next  before  the  sta-  'l?^  ™^  ^^ 
tute,  were  of  right  yielded  and  payable  and  yielded  and  paid  to  the  tiUie  ooplet 
owner,  proprietor,  or  fiirmer  of  those  tithes  for  the  time  being;  that  ^*^^^ 
the  defendant  on  Aug.  1,  1810,  mowed  the  grass  growing  tl^ereon  Aniitby 
and  made  it  into  hay,  the  tithes  of  which  hay  belonged  to  the  said  2J^^!^** 
George  Earl  ofDarlmouiif  as  owner  and'  proprietor  of  the  same,  and  against 
ought  to  have  been  set  out  and  paid  to  him,  yet  the  defendant  took  occupier  o£ 
and  carried  away  all  the  said  hay  without  setting  out  the  tenth  part,  8cc.  <>»  cUme, 
At  the  trial  before  Thomson  B.  at  York,    the  plaintifis  made  whomde- 
title  under  tlie  Marquis  of  Halifax^  to  whom  the  same  had  been  <««lf»t 
conveyed  by  an  indenture  of  the  21st  of  October  1676,  and  they  denying  tile 
produced  copies  of  a  bill  and  answer  in  a  certain  cause  after  men-  ^<y'* 
tioned;  and  also  gave  parol  evidence  yf  the  receipt  of  the  tithes,  or  getting  up 
payments  in  lieu  thereof  as  far  back  as  livinfi:  memory  could  trace.  •."*''*  *" 
ine  defendant  gave  cbunter  evidence  of  title;  the  tendency  of  of  the  plain. 
which  was  to  shew,  that  the  right  to  the  tithes  was  in  the  vicar  of  ^M<^°ti,e 
BatUjff  under  an  endowment  of  the  vicarage  with  the  tithes  of  hay  ricw  aban- 
of  the  whole  parish  in  1253,  by  Walter  Grm/,  archbbfiop  of  YorJt^  donedthe 


^  ^  ^  lUlt, 

m  the  87tli  year  of  his  pontificate;  and  that  the  same  appeared  to  holdeneri- 

have  remained  annexed  to  the  vicarage  after  the  dissolutipn  of  the  a-^Mttbe 

monastery  of  <S/.  Osnoald  de  Hostell  by  an  ecclesiastical  survey  in  the  defendant. 

26th  of  Hen.  8.  (1535),  and  by  ministers'  accounts  in  the  S3d  &  of  unimer- 

S4th  Hen.  8.     The  parish  of  Batley  consisted  of  three  townships,  ™P*«1  «"- 

Batleify  Morley^  and  Churwell:  and  there  were  three  terriers  proved  the  percep- 

by  the  defendant,  of  the  date  of  1 727,  1 743,  and  1 748,  each  entitled,*  ^^^  bw 

plaintiff 


(a)  Set  Ward  v.  Shepherd,  3  Pri.  624.  itffia,  and  bii  an. 
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1812.  ^'  a  true  find  perfect  terrier  of  glebe  and  other  potsessions  belongs 

"'  ine  to  the  church  of  Batley.^  &c.  mentioninir  ^  the  irreat  tithes  of 

Dowager  of  ScoUcToft  ill  the  towoship  of  Motiejf^^  and  also  ^^  Finedon  com- 

DcHmauth  position  money  for  tithe  hay;''   but  there  was  no  evidence  of  the 

Robertu  vicar  having  ever  in  part  taken  tithe  of  hay,  or  any  composition  for 

cestoi7\]-  ^^     ^^  ^^  answered  iipon  the  merits,  that  as  this  evidence  related 

though  an  to  a  period  before  the  restraining  statutes  of  the  IS  Eliz.  c.  10.,  and 

of  tbTviak.^  ^^  ^^*  ^-  ^O*)  ^°^  ^  ^'^  ^^  °^  evidence  that,  since  those  sta- 
»ge  >n.  tutes,  the  tithes  of  hay  in  this  place  .had  belonged  to,'or  been  en- 
the  Mid  joyed  by,  the  vicar,  it  was  open  to  the  jury  to  presume  that  before 
Utbe  be  (he  restraining  statutes  the  vicar,  with  the  consent  of  the  patron  and 
ftbail  be  ordinary,  had  conveyed  away  the  tithes  in  exchange  for  a  valuable 
1^1*^^  consideration  to  some  other  monastery,  the  property  of  which  after- 
titbe  came  Wards  on  its  dissolution  went  to  the  crown,  from  which  it  passed 
bamhTbe.  ^"^  ^^  hands  of  tlie  grantee  of  this  rectory ;  and  this  question,  as 
fore  the  it  affected  the  general  merits  of  the  case,  went  to  the  jury,  who 
JJJJJIUI"*    found  a  verdict  for  the  plaintiffs* 

In  the  last  term  a  new  trial  was  moved  for;  1st,  Upon  the  g&> 
neral  merits  of  the  title,  which  stood  upon  the  argument  already 
briefly  adverted  to ;  and,  2dly,  Upon  the  admissibility  of  the  evi- 
dence of  the  bill  and  answer  oflered  by  the  plaintiffi  in  disproof  of 
the  vicar's  titles  as  to  which  the  case  stood  thus ;  the  plaintifi 
produced  copies  of  a  bill  and  answers  in  the  court  of  Exchequer, 
in  a  cause  instituted  in  1777  by  Herf$y  Elmsall,  clerk,  vicar  of  Az/- 
ley^  against  William  Earl  of  Dartmouth  (the  &ther  of  the  late  earl), 
'  and  5.  Leathley  and  others  (owners  of  lands),  claiming  tithe  hay 
under  the  ancient  endowment  in  1253.  The  defendants  Leathley 
and  others,  in  their  answers,  denied  the  vicar's  right,  and  stated, 
that  tithe  hay,  or  some  annual  payment,  modus^  or  composition, 
had  been  constantly,  or  for  a  long  series  of  years,  paid  to  the  Earl  of 
Dartmouth^  or  those  under  whom  he  claimed,  and  that  they  believed 
that  the  tithe  hay  belonged  to  him,  and  that  they  had  paid  Is.  4(2. 
annually  per  acre  for  arable,  meadow,  and  pasture  within  the  town- 
ships of  Morlei/  and  CAurooellf  in  the  parish  of  Batley^  for  all  rec- 
torial tithes.  It  was  admitted  that  Leathley^  one  of  the  defendants 
in  that  suit,  was  the  then  owner  and  occupier  of  the  land  now 
held  by  the  defendant  Roberts^  who  had  purchased  it  from  him. 
The  copies  of  the  bill  and  answers  were  proved  to  have  been  ex- 
amined with  the  originals;  but  it  was  objected  on  the  part  of  the 
defendant,  that  they  were  not  evidence  at  all,  as  being  res  inter 
alios  acta  ;  or,  if  admissible,  that  the  original  answer  of  Leathley 
ought  to  have  been  produced ;  but  the  learned  judge  overruled  the 
objections,  and  received  tlie  evidence  which  went  to  the  jury,  with 
the  rest  of  the  evidence  in  the  cause.  No  decree  was  shewn  to  have 
been  made  in  this  suit;  but  in  the  result  the  claim  was  abandoned 
without  costs,  and  from  that  time  the  vicar  had  acquiesced. 
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Park  and  Holrq9/d  shewed  caus9*  1812. 

Scarlett  and  Rickardson  contra. 


Oovnteu 

Lord  EUenborough  C.  J.  —  The  question  before  tiie  court  is,  Zhwager  of 
whether  this  matter  should  undergo  a  revision,  either  on  the  ground  •^'**»<«"* 
of  the  evidence  being  not  sufficient  to  sustain  the  verdict,  or  on  that  iMertt, 
of  the  judge's  having  received  inadmissible  evidence.  In  a  case 
like  this,  where  the  verdict  is  not  conclusive  on  the  rights  of  tlie 
parties,  but  those  rights  may  be  reagitated  in  another  suit,  if  upon 
consideration  the  party  is  dissatisfied,  the  court  will  not  be  inclined 
to  send  it  down  again  unnecessarily.  On  the  question  as  to  the 
sufiiciency  of  evidence  of  title,  I  am  inclined  to  think  that,  in  1253, 
the  tithe  of  hay  was  in  the  vicar  under  the  endowment  of  the  arch- 
bishop of  York,  •  with  the  consent  of  the  prior  and  -his  convent 
But  assuming  that,  under  the  endowment,  the  vicar  was  once  en- 
titled  to  the  tithe  of  hay  coextensive  with  the  limits  of  his  parish, 
he  might,  before  the  restraining  statutes,  have  granted  it  to  another 
ecclesiastical  person,  with  the  consent  of  the  patron  and  ordinary. 
There  would  then  have  been  a  portion  of  tithes  dissevered  from  the 
vicarage,  and  there  was  evidence  that  it  was  so  dissevered  from  the 
conveyance  of  the  tithe  in  1676  to  Lonl  Halifax j  which,  after  tlieir 
disseverance,  but  prior  to  the  restraining  statutes,  might  have  got 
into  lay  hands*  We,  therefore,  want  to  pray  in  aid  only  this  sup* 
position  as  to  these  portions  of  tithe  which  appear  to  have  been 
enjoyed  dissevered  firom  the  vicarage,  that  they  were  so  dissevered; 
and  in  favour  of  modem  enjoyment,  which  is  the  best  interpreter 
of  right  where  documentary  evidence  docs  not  exist,  we  will,  in 
conformity  with  Lord  Kenyotiy  who  said  that  he  would  presume 
200  deeds,  if  necessary,  presume  here  that  a  disseverance  took  place. 
The  actual  perception  of  tithe  hay,  either  in  kind  or  by  composition, 
never  appeared  to  be  in  the  vicar  from  the  time  of  the  parol  endow- 
ment; but  a  perception  of  Is.  4ed.  annually  for  a  considerable  tim» 
under  a  general  composition  with  the  rector,  which,  though  not 
so  strong  as  if  the  rector  had  taken  it  in  kind,  will  virtually  include 
it,  nothing  appearing  to  the  contrary.  Therefore  there  was  not 
only  evidence  to  be  left  in  the  balance  to  the  jury,  but  that  evidence 
preponderated  in  favour  of  the  rector's  claim.  The  only  question 
remaining  is,  whether  the  answer  of  Leathley^  a  co-defendant  with 
a  former  earl  of  Dartmouth^  in  a  cause  instituted  against  them  by 
the  vicar  oi  Batley^  was  properly  received  in  evidence.  It  appears 
to  me  that  this  was  not  res  inter  alios  acta,  but  inter  eosdem  acta^ 
and  was  not  only  evidence,  but  strong  evidence  against  the  de-  , 
fendant,  who  stood  in  the  same  place  by  derivation  of  tide  and  by 
l^al  obligation  as  Leaihley ;  and  Leathla/,  upon  his  oath,  in  a 
suit  against  him  by  the  vicar,  has  declared,  that  the  tithe  is  due  to 
the  rector  and  not  to  the  vicar,  and  now  diat  same  person^  in  eflect, 
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1812.     is  (leraigning  the  title  of  the  rector  in  fiiTOur  of  die  vicar.    The 
Counuu     ''®*"^"^g  of  bis  answer,  therefore,  operates  as  a  contradiction  to  him ; 
Dotoager  of  and  Es  to  its  being  only  a  copy  of  the  answer,  I  know  of  no  case 
^         wbere^  in  a  mere  civil  proceedings  it  is  held  necessary  to  have  the 
ito&erCf.     actual  answer  signed  by  the  party  in  order  to  read  it  against  himt 
the  rule  only  applies  where  the  party  is  charged  criminally,  as  in 
perjury,  or  in  an  action  fiur  a  malicious  prosecutim,  which  is  the 
nature  of  a  criminal  proceeding.    Therefore,  on  both  grounds,  I 
think  it  unnecessikry  to  disturb  the  verdict. 
Le  Blanc  J.,  and  Ba^ejf  J.,  delivered  concurrent  opinions* 
Grose  J.  was  absent* 


I  >*> 


H.  53  Geo.  111.   A.  D.  1813.    B.R. 

jan.^.        Snyih^  Clerk,  V.  Sambrook.    [1  Maule  and  Selwyn's  Reports,  66*1 

In  mu  ac-  This  was  an  action  of  debt,  the  first  and  second  counts  of  the 
sutate  declaration  were  framed  upon  stat.  2  Sc  S  Ed.  6.  c.  IS. :  the  first 
s  &  3  Ed.6.  stated  Aat  plaintiff  was  rector  of  Wortken^  in  the  ooondes  of  Salop 
not  setting  and  MotUgpmery^  and  proprietor  of  the  tithes  of  com,  grain,  hay^ 
dth  *^  f  ^^^  clover,  rye  grass,  peas,  and  vetdies  growing  on  land  witUo 
wheat,  bar.  that  part  of  the  parish,  lying  within  the  county  of  Salop^  in  the 
and  n^  occupatictfi  of  the  defendant,  and  all  such  tithes  fer  forty  years  be* 
andTetdiesy  fi>re  the  Statute  ought  to  have  been  set  out,  and  paid  in  kind.  It 
foundl  ^^'^  charged  that  the  defendant  had  cut  down,  and  reaped  so  many 
custom  acres  of  com,  grain,  hay,  clover,  rye  grass,  peas,  and  vetches 
the^fiA^  growing  upon  the  said  land,  the  tithes  whereof  belonged  to  the 
to  take  the  ploiutifi^  and  ought  to  have  been  jusdy  divided,  set  out,  and  paid 
ai^of  to  bi^  ^  rector  and  proprietor,  yet  that  the  defisndant  tocdL  and 
wheat,  and  carried  away  the  same  trooi  the  land,  where,  &c.  the  tenth  part  of 

theelerenth     ,  ''^  .-.i  ,.,  .      * 

cock  of  the  same^  or  or  any  part  thereof  respectively,  not  iaving  been  justhf 

hdd^ood**  ^^P^^*^  dividedj  or  set  out  from  the  nine  parts^  residue  thereqfi  nor 

as  to  the  any  composition  made  with  the  plaintiff  for  the  dthe  thereof,  &c. 

^^^^^  The  second  count  was  for  the  subtraction  of  the  same  tithes;  only 

had  always  Stating  the  plaintiff  generally  to  be  the  proprietor  of  certain  tithes 

tHlitthe  ^  ^^^  P^^^  ^^  ^^  parish  lymg  within  the  county  cf  Salop :  and  it 

sheaTesinto  Stated  the  gravamen  to  be  the  carrying  away  by  the  defendant  of 

to^'har^  the  com,  &c.  growing  upon  the  said  land,  the  tithe  of  which  be- 

ley,  &c.,  longed  to  the  plainti^  and  of  right  ought,  &c.  the  tenth  or  other 

farmer  put  P'^  of  the  Same  respectively,  or  of  any  part  thereof,  not  having 

tiiraa  into  been  duly  divided  and  set  out  firom  the  residue  thereof. 
and  in  cas»       '^^  cause  was  tried  before  Le  Blanc  J.  at  Shrewsbwyf  and  the 


of  wet  wea-  jury  qu  tlie  question  beinir  left  to  them  on  the  evideuce,  found  that 

ther,opened    ,  .       ,         .  .  ,  ^       .  i         i        i 

the  cocks  there  existed  an  immemonat  custom  for  the  rector  to  take  the  ele- 
Sraf"'  venth  mow,  or  shock  of  wheat,  and  the  eleventh  cock  of  barley, 
again.         oat^,  peos,  and  vetches ;  on  which  a  verdict  was  taken  for  the  plain-* 
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tiff  for  the  treble  valae,  which  was  settled  for  the  articles  respect*     1813. 
iTeljr,  with  liberty  to  mbve  to  enter  a  nonsuit,  or  reduce  the  dam-   ~    T^ 
ages  in  case  the  court  should  be  of  opinion  for  the  validity  of  the        v. 
custom.    The  evidence  was,  that  as  to  the  wheat,  the  farmer  had   *'»^^*- 
always  put  the  sheaVes  into  shocks  or  mows,  consisting  of  six  or 
nine  sheaves ;  and  in  case  of  bad  weather,  opened  the  mows  or 
shocks  and  sheaves  to  dry  them,  .and  that  the  parson's  eleventh 
mow  or  shock  was  set  out  at  the  time  the  whole  was  ready  to  carry, 
and  not  before.      As  to  the  barley  and  oats,  it  was  proved  that 
they  were  put  into  cocks,  and  the  eleventh  cock  set  out  for  the 
rector;  but  nothing  farther  was  proved  to  be  done  to  the  barley  or 
oats,  except  that  some  of  tha  witnesses  said,  that  if  it  was  wet  wea- 
ther before  the  parson  tithed  it,  tliey  opened  all  the  cocks  and  put 
them  up  i^ain.     As  to  the  vetches  and  peas,  they  were  first  cut 
into  little  wads  of  unequal  sise,  and  then  put  into  cocks  of  equal 
size,  and  the  parson  bad  the  eleventh  cock,  and  they  gave  the  par- 
son notice  to  tithe  as  soon  as  they  were  put  into  cocks. 

A  rale  nisi  had  been  obtained  by  Jervis. 
•  ^  Dauncq^  AtbMj  and  Eyton^  shewed  cause. 
JerviSf  Peake^  and  PttUer^  contra. 

Lord  EUenborougk   C.  J.  —  I  confess  I  think  in  this  case  the 
custom  is  good  as  to  the  wheat,  but  not  as  to  the  otlier  articles 
It  appears  that  the  wheat  which  at  common  law  is  tithable  in  the 
sheaf,  is  uniformly  advanced  to  a  further  stage  of  labour  by  being 
put  into  cocks,  by  which  it  is  better  protected  from  the  weather, 
and  besides  that,  if  necessity  demand  it,  it  is  opened  for  the  pur->> 
pose  of  ventilation.      This   benefit,  together  with  the  additional 
labour  by  the  farmer  for  the  benefit  of  the  rector,  which  the  rector 
must  otherwise  take  upon  himself  constitutes  a  good  consideration 
for  rendering  the  eleventh  instead  of  the  tenth  shock.     I  subscribe 
to  the  doctrine  laid  down  in  Knight  v.  Halsej/f  that  the  labour  of  Suprai53i< 
the  farmer,  added  to  the  quantum  of  the  tithe  taken,  is  considered 
to  be  an  equivalent  for  the  fiili  tithe.     But  as  to  the  other  articles, 
there  is  no  evidence  of  any  meritorious  labour  bestowed  upon 
tliem  sufficient  to  support  any  custom ;  all  that  is  done  to  the  bar- 
ley and  oats,  is  the  putting  them  into  cocks ;  and  the  mere  addi- 
tional labour  of  casually  opening  them  in  the  event  of  wet  weather, 
does  not  seem  to  me,  in  any  degree,  such  a  consideration  as,  in  the 
language  of  Lord  Kenyoriy  amounts  to  an  equivalent  for  the  de- 
duction claimed.     It  is  too  minute ;  it  ought  to  be  a  reasonable 
benefit  to  the  parson.     As  to  the  peas  and  vetches,  it  does  not  ap- 
pear that  any  thing  is  done  to  them  beyond  what  the  common  law 
requires.     It  is  clear  that  they  cannot  be  tithed  in  the  wad,  for  the 
wad  was  proved  to  be  of  unequal  size,  and  therefore  they  are  not 
then  in  a  state  in  which  a  just  comparison  can  be  made.     It  is  then 
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1813.     the  duty  of  the  fiurmer  to  put  them  into  mA  a  ttate^  which  can 

•    only  be  effected  by  advancing  them  to  'an  nlterior  stage  of  prepar- 

Y.         atton ;  f .  e.  by  putdng  them  into  cocks,  which  is  the  first  stage  in 

Samhrook.    ^^ich  they  are  tithable*    I  think,  therefore,  that  the  Terdict  should 

stand  as  to  the  sum  of  45^,  the  treble  yalue  of  die  whole.     Grose, 

Le  Blanc,  and  Baj/Uy^  Justices,  concurred. 


P.  53  Geo.  III.     A.D.  1813.     Cane. 

Majf  11.15.  The  Warden  and  Minor  Canons  of  St.  Paulas  v.  KeMey  and  e  contra, 

[2  Ves.  &  Beam.  1.] 

A  DECREE  was  made  for  tithes  in  London^  at  the  rate  of  2s.  9d* 
in  the  pound,  under  tiie  stat.  87  Hen.  8.  c.  12.,  the  occupiers  not 
proving  any  certain  customary  payments  in  lien  of  tithes;  and  it 
was  held  that  such  payment  would  exempt  an  individual  house,  if 
usually  made  a  sufficient  time  to  acquire  the  character  of  customary 
payment,  though  within  time  of  memory,  and  not  general  through 
the  place  or  parish.  It  was  also  held,  that  mere  non-payment  of  the 
tithes  under  the  statute  is  not  an  answer,  as  it  would  not  be  to  tiie 
claim  of  tithe  at  common  law.  Under  the  circumstances  an  issue 
was  refused,  1st.  Mispleading,  the  defendants  not  stating  customary 
payments  by  their  answer;  but  adopting  ore  terms  payments  dis- 
closed by  the  answer  to  their  cross  bill,  instead  of  moving  for  leave 
to  file  a  supplemental  answer;  2dly,  The  improbability  of  estab- 
lishing  these  payments  after  two  unsuccessful  trials  at  bar  in 
another  cause,  (a) 


54  Geo.  III.    A.  D.  1813.    Cane. 

Dec.  7. 10.  Ajfvdey  y.  Wardsooorth.    [2  Ves.  &  Beam.  35 1.] 

Compod.  The  bill  filed  by  the  executor  of  the  late  rector  of  the  parish  of 
[|2JJj*^  Barking  stated,  that  he  had  entered  into  agreements  with  the  seve- 
cdved  after  ral  occupiers  of  lands  within  the  parish  to  receive  compositions, 
^J^H^  payable  yearly  at  Michaelmas,  in  lieu  of  tithes ;  that  afler  his  death, 
cumbentbj  on  the  6th  oS  May  1808,  the  defendant  being  collated  to  and  in- 
■or.'i^I  ducted  into  the  rectory,  received  from  the  occupiers  the  whole  of 
tioned  with  the  Compositions  which  became  due  at  Michaelmas  1808.  The  bill 
the^«i^  claiming  a  rea^onable^share  of  such  compositions  in  proportion  to 
tive  iwriodt  the  length  of  t'me,  during  which  the  late  incumbent  continued 
men?^~  rector  in  the  year,  in  which  such  compositions  accrued  due,  prayed 
an  account  and  payment  accordingly.  The  answer  insisted  that 
the  composition  received  by  the  defendant^hould  be  divided  between 

(a)  This  case  is  in  fiict  little  else  than  a  rehear-    been  deemed  oDiieccntfj  to  print  it  at  srcatar 
ing  of  the  oiue  of  7A«  Wmrden,  ^e,  of  St,PauC%    length. 
▼.  ATof  m,  9  Ves.  155.  mtpra  16S1  ;  it  has  tbetcfor* 
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him  and  the  philntiff  in  the  following  mode:  that  the  share  to  be     161d« 
paid  to  the  plaintiff  should  be,  to  the  share  retained  Jby  the  do-     avu^Um 
fendant,  as  the  quantity  of  tithable  produce  iropi  Michaebnas  1807         v. 
to  the  death  of  the  late  incumbent  was  to  the  quanti^  of  tithable      \^^ 
produce  from  his  death  to  MichaelmAs  following. 
Sir  Samuel  BomUfy  and  Bell  for  the  plaintiff. 
Hart  and  Shadwell  for  the  defendant. 

The  Vice-Chancellor. — In  determining  the  general  question, 
what  is  the  mode  to  be  adopted  for  apportioning  this  composition, 

^  it  is  proper  to  consider  how  it  stands  upon  authority.    With  re- 

spect to  land,  the  stat  of  Geo,  2.  (a)  has  enacted,  that  time  is  the 

^^  only  measurq ;  and  in  cases  relatuig  to  land,  though  not  within 

the  express  words  of  the  statute,  the  same  rule  is  established  by 
Paget  Y.  Gee{b);  Femonv.  Femon{c);  Hawkins  y.  Kelly  (d);  and  SupniGS?. 
Whi^ieid  v.  Pindar  {e) ;  but  a  distinction  is  taken  as  to  tithes,  which 
it  is  said  are  not  within  the  act ;  and  I  agree  that  a  composition  for 
tithes  is  not.within  it  I  mention  the  anonymous  case  in  Btou  294.  SupnToa. 
merely  to  dispose  of  it,  and  that  it  may  not  be  supposed  to  operate 
on  my  judgement.  A  material  feature  in  the  case  of  Pe^  v.  Gee 
is,  that  the  tenant  submitted  to  pay  the  rent.  The  judgement  is, 
that  upon  payment  from  a  conscientious  motive  by  a  person  not 
obliged  to  pay  in  respect  of  a  lease  expired,  a  right  arises  to  take 
from. the  person  receiving  the  payment  a  portion  to  which  he  was 
not  entitled.  This  principle^  acted  upon  by  Lord  Hardmcke  in 
that  cas^  is  strongly  fortified  by  what  fell  from  Lord  EUon  in 
Hawkins  v.  Kdbf  /  which  case,  though  not  expressly  deciding  the 
mode  of  division,  I  consider  as  laying  down  the  principle  that 
must  govern  apportionment,  and  recognizing  the  analogy  between 
tithes  and  land.  The  demise  of  the  tithes  and  glebe  might  perhaps 
have  been  fairly  considered  as  within  the  statute  a  lease  made  by 
tenant  for  life ;  the  case  however  was  not  decided  or  argued  on  that 
principle;  but  turning  upon  this,  that  a  person  under  no  obligation 
having  from  conscientious  motives  made  a  payment,  that  payment 
was  taken  for  the  use  of  the  person  under  whom  the  enjoyment  was 
had ;  and  4)y.  strict  analc^  to  land,  the  Lord  Chancellor  determined 
that  there  should  be  an  apportionment  It  is  said,  however,  that 
profits  of  land  arising  de  die  in  diem  differ  from  tithes;  but  there  is 
no  substantial  distinction,  since  every  day  yields  some  tithable 
matter,  either  personal,  predial,  or  mixed,  and  tithes  may,  perhaps, 
more  properly  be  said  to  arise  de  die  in  diem.  The  composition  is 
a  money  payment  for  the  whole  year,  substituted  for  tithes  in  kind; 
leaving  the  occupier  to  cultivate  as  he  pleases,  free  from  apprehen- 


(a)  II  G€9.  3.  «.  IS,  1. 15.         {h)  Arabl.  108.         («)  S  Bra.  Om.  Gi.  €59. 
(d)  8  Ves.  SOS.  (e)  C.P.  cited  6  Vet.  SIX.  by  th«  Lord  duno^lo^ 
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181 S*    tion  of  being  compelled  to  render  an  account    The  law  considers 
'^jmrfnf    ^  '■Bctor  or  ticar  as  a  public  fiincdonarj  entitled  to  some  oompensa^ 
▼•        tion  for  the  duty  performed ;  and  time  is  the  proper  measure  c^ 
y,^^^      that  compensation.    The  case  standing  thus  upon  principle  and 
Supnu        upon  the  authorities  antecedetit  to  WUUams  v.  Powell^  {a)    I  am 
disposed  to  consider  this  ooatract  as  if  it  was  still  in  existence.  The 
defendant  not  taking  advantage  of  die  death,  but  upon  a  moral 
consideration  reoognisdi^  the  contract,  makes  the  paynranf  as  if  it 
was  still  in  fiirce.    It  has  no  refisrence  to  tithe  in  kind  throughout 
that  year,  but,  relating  merely  to  a  money  compensation,  one 
unifonn  payment  throughout  the  year,  without  distinction  of  who 
was  rector  at  one  time  or  another,  what  would  hare  been  the  bene- 
ficial right  at  different  periods,  had  no  consideration  been  made,  lA 
immaterial,  there  being  no  right  to  tithe  in  kind ;  but  the  division 
attaching  only  upon  a  money  payment.     Under  the  contract  made 
with  the  deceased  rector,  the  occupier  had  enjoyed  his  land  free  from 
tithe;  and  the  succeeding  rector  is  willing  to  consider  the  contract 
as  in  force :  and  the  parties  haring  bound  themselves  so  to  consider 
It,  the  payments  are  to  be  made  upon  that  principle,  necessarily 
excluding  the  payment  of  tithes  in  ki^d. 

WHUam$  ▼•  Powillf  which  is  the  case  of  a  vicar,  upon  a  fi&ir  otm* 
sid^ration  of  it,  does  not  appear  to  be  intended  to  determine  the  ge« 
neral  question.  All  that  was  decided  was,  whether  the  sum  of  iOL 
paid  into  court  covered  all  die  plaintiff  could  be  entitled  to^  involv- 
ing no  general  mle.  The  report  does  not  state  what  the  vicarial 
tithes  were,  the  representadve  dearly  could  not  be  entitled  to  a 
participation  of  the  new  compositions,  subsequent  to  the  death ;  yet 
no  distinction  is  made :  though  the  actibn  ought  to  have  been  con- 
fined to  the  compositions  made  by  the  preceding  vicar.  The  case 
of  Hamlim  v.  KeUy  {b)  was  not  noticed.  The  principle  of  Lord 
Hardmcke  and  Lord  EUian  is,  that  the  payment  was  made  by  a 
person  under  a  nMural,  tiiougfa  no  legal  obligation,  not  upon  a  con- 
sideration of  the  value  to  the  tenant  or  landlord  at  one  time  or 
another;  which  does  not  give  the  fiiir  proportion.  As  applied  to 
the  generid  case,  it  cannot  be  anticipated  how  much  had  become 
due  to  tile  one  or  the  other.  The  effect  therefore  of  considering 
the  last  case  ( WUUams  v.  PoweU)  as  laying  down  a  general  rul% 
setting  up  the  value,  and  not  the  time  which  antecedent  authorities 
had  taken  as  affording  the  just,  l^al,  and  equitable  rate  for  as- 
certaining the  apportionment  upon  a  simple  payment  to  the  suc- 
cessor would  be  great  injustice,  and  tiie  consequences  of  adopting 
such  a  rule  upon  the  general  question  as  applicable  to  all  rectors 
and  vicars  would  be  most  inconvenient     The  plainti£^  therefore. 


(«}  10  Em  SS9.  (6)  8  V^  S08. 
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is  eDtitled  to  an  i^portionment  with  Ttfereiice«to  the  period  of  time     1618» 

during  which  the  last  incnmbeDt  lived,  and  the  defendant  must  ao  "^ZjjZT 
count  upon  that  principle,  but  so  n^vch  doubt  has  been  thrown        ▼• 
upon  the  sdbgect  by  &e  case  of  WiJUants  v.  PcmeU  that  I  shall  give     ^|^ 
no  costs,  (a) 


••i*^"^" 


Sittings  after  Hilary  Term.    54^  Geo.  III.     A.D.  1814. 

Scac.    Serjeant's  Inn  Hall. 

Kennicot  v.  Watson  and  others.    [3  Pri.  250.]  *814. 

Bill  by  the  vicar  of  Woodhorny  coun^  of  Nortkumberlandf  against  ^  ^^ 
defendants,  occupiers  of  lands  within  that  parish,  fi>r  an  account  of  penxvooa 
tithes  of  agistment,  turnips,  and  potatoes;  founded  on  the  plaintiff  s  ^J°^ 
title  to  all  other  small  tithes  throughout  the  parish.  (where  the 

The  defendants  in  tlieir  answer  admitted  that  the  plaintiff  was  ^^^[|^^ 
as  yicar  entitled  to  tithe  of  hay  and  certain  small  tithes  in  kind  ioguoderit, 
submodoi  but  diey  all  denied  bis  alleged  right  to  tithe  of  agistment,  ^^^^^ 
turnips,  and  potatoes,  and  all  other  tithes  not  theretofope  render*  de»U  with 
ed;  and  to  those  they  set  up  a  tide  through  thecrown,  or  its  gnu»-  ^^Tthoir 
tees  of  the  impropriate  rectory,  insisting  that  they  were  become  ofoornand 
vested  in  the  owners  of  the  land.    The  defendants  fVatsorif  Fotts^  Stid«l  to 
Itnd  Jackson^  set  up  a  modus  also  of  7s.  4(2.  in  liea  of  tithe  of  hay,  ^.?^^ 
hemp,  flax,  and  rape^  in  the  township  oi  North  SeaUm,  The  defend-  agiBtmenty 
ants  PatUrsoruj  a  nodus  of  Ss.  4d.  in  lieu  of  tithe  of  hay  on  aferm  t«™p%«id 
called  Bfakemore^  in  the  township  of  Cresfoellf  and  the  defendant  although 
SmitJ^  a  modus  of  1/.  7s.  6d.  in  lieu  of  tithe  of  hay,  and  all  small  ^^ 
tithes  on  a  ferm  called  Hig^  and  Jjm>  Horton^  in  the  townshqp  befm  been 
of  Horton.    The  bill  was  afterwards  amended  as  to  all  the  moduses  ^^J^^ 

except  SmitVs*  ctmon,  and 

The   documentary  evidence    adduced  by  the    plauitiff  was:  j£|fd^. 
1st  Taxation  i)£  Pope  Nichdas^  1291.    2d.  Ecclesiastical  Survey  mentary 
of  26  Hen.  8.    Sd.  Ministers'  Accounts^  32  Hen.  8.     4th.  Qrant  of  ^^^oi^ 
24th  3%,  7Jac.  h  to  F.  Morrice  and  F.  Phillips.    6th.  Parli-  ^I^^^^ 
amentary  Survey,  A.D.  1654.    6th.  Receipts  of  successive  vicars,  to'^niudl 
leases,  account  book,  and  three  terriers.  ^^'",f^ 

•  .     .  not  •*  ell 

Dauncej/f  Wetherell^  and  Simpkinson^  for  the  plaintiff.  muOl 

Fonblanque^  Martin^  Hallf  and  Meggisoii,  for  defendants*  Soiouffhif 

Gibbs  C.  B.  delivered  the  judgement  of  the  court    Having  stated  appears  that 
the  case  he  proceeded  as  follows:  —  «pot^ 

The  original  bill  having  been  amended  as  to  all  the  moduses  ex*  b  payable 
cept  Smith' Sf  the  claim  is  reduced  to  the  tithe  of  agistment,  turnips,  ^!^^g^ 
and  potatoes  only;  SmitVs  modus^  however,  is  still  denied.     The  thesupe- 
defendants  all  negative  the  vicai^s  tide  to  those*  tithes;  and  Smilh  "^' 

'     '■  »  ■  ■!  '■'  -  ■  ■■  I  ■  I     I        I  I  II 

..  r«)  6ee.also^fli<AMiv,  4ton,  2  Vern.904^,    the  caws ^n  ^WfaaMcniiiiM^ ere  aWy  «)ll«^ 
end  Es parte  Sm^fth,  i  Sw«nM»  d3T<  A*  (a)> whm»    ^omom^ff^ 
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1814.  says  further,  if  he  caki  make  out  a  dtle^  I  can  also  prove  a  moduiot 

Tmnicoi  ^'*  '^'*  ^^*     There  certainly  can  be  no  presumption  entertained  in 

T.  favour  of  the  yjcar,  he  must  prove  his  case.     A  rector  is  jnimd  facie 

^^!^  supposed  to  be  entitled,  but  it  is  direetly  the  contrary  in  the  case 

Semik.  of  a  vicar,  his  title  can  only  be  shown  by  endowment  or  perception, 

be  Ml  oE^  which  will  be  admitted  to  supply  the  want  of  endowment ;  and 

praiB  grant  where  it  appears  that  be  has  uniformly  received  all  the  small  tithes, 

■nmii  tithes  there  can  be  no  difficulty  in  his  making  out  his  claim.     But  the 

to^im-  cases  have  gone  further,  deciding  that  where  a  title  is  made  out  by 

or  an  ex- '  the  vicar  lo  all  small  tithes,  he  is  entitled  to  whatever  dthes  are 

^""draf  ^^g^'y  of  that  description,  although  not  before  paid;  and  where 

them  out  of  tithes  of  modem  introduction  or  other  small  tithes  have  not  been 

the  Tirar-  received,  it  wOl  be  presumed  it  was  because  no  occasion  occurred, 

actual  per-  It  has  been  again  and  again  determined  that  tithes  of  modem  intro- 

^^hj  duction  are  vicarial  tithes ;  that  is  the  case  of  tumips  and  potatoes, 

other  perw  and  though  of  field  cultivation,  they  are  still  such.     Agistment  is 


y^f^  to  ^^  ^  ^^^  which  wbs  not  rendered  in  the  North  till  lately.  Fitx^ 
take  away  '  herberfs  Nat.  Brev.  has  an  authority  that  tithe  of  agistment  is  not 
ti^^  *  due,  (Ch.  Writ  n£  Consultation,  No.  53,  letter  O.,  and  also  the 
marginal  notes.)  The  marginal  notes  are  Sir  William  Windham\ 
those  at  the  bottom  are  Sir  Matthew  Hay%*  But  that  must  mean 
agistment  of  profitable  cattle ;  without  tliat  explanation,  such  an 
authority  is  calculated  to  mislead.  If  then  we  find  a  vicar  receiving 
small  tithes,  and  no  one  else  receiving  any  portion  of  the  small  tithes, 
it  is  to  be  presumed  he  is  endowed  of  all*  (a)  Some  cases  go 
further,  where  the  rector  has  received  some  small  tithes,  and  the 
vicar  all  the  others,  and  a  mistake  may  account  for  the  rector's 
receipt 

Now,  the  first  question  here  is,  has  the  vicar  shewn  that  he  was 
endowed  of  all  the  small  tithes?  If  so,  though  not  rendered  to  him, 
yet  not  having  been  recdved  by  any  one  els%  he  is  entitled  to  de- 
mand them.  The  evidence  then  is  next  to  be  considered.  The 
first  document  is  the  taxation  of  Pope  Nicholas  in  1291,  **  vicarage 
of  JVoodhom  50/.,'*  and  this  is  produced  to  shew  principally,  that  the 
vicarage  was  then  endowed ;  but  it  also  states,  *^  Portio  prioris  de 
Tynemouth  in  eddem!^  Whatever  tliis  was,  it  was  payable  out  of  the 
vicarage ;  it  cannot,  therefore,  refer  to  any  thing  of  which  the  vicar- 
age  was  not  endowed ;  for  instance,  if  he  had  been  endowed  of  all 
small  tithes,  except  agistmient,  turnips,  and  potatoes,  they  would  not 
have  been  a  charge  on  the  vicar,  but  excepted.  Then  we  have  the 
Ecclesiastical  Survey  of  26  Hen.  8.,  by  which  it  appears  to  have 
fallen  to  21/.  155. 8dl  The  next  b  the  Minister's  Accounts  of 
31  Hen.  8.,  the  year  after  the  dissolution  of  the  monastery  to  which 

(a)  OarAt  ▼.  SiefUr,  n^ra  985.     Carhmi^  r.   JBaAfy,    ft^ni  93S.     Jtnw^  ▼• 
^^rnn^nwiyf,  n^iro  1J7S.    i%fif  v«  l\wM«9  nyww  1 S47.  ' 
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the  living  belonged.  That  document  it  is  material  to  attend  to,  181 4, 
for  it  is  almost  impossible  any  thing  shoald  have  passed  out  of  the  x$nmieoi 
crown  in  that  short  period.  In  those  accounts,  tithes  of  com  and  _  ▼. 
grain  only  are  accounted  for  by  the  minister :  thev  are  stated  to 
be  in  lease  to  Sir  Thomas  Hilton  g  and  there  is  no  mention  any 
where  made  by  them  of  any  of  the  small  tithes  being  due,  which 
is  a  very  strong  argument*  that  nothing  of  that  sort  was  in  the 
crown.  The  leases  to  Hilton  were  also  produced,  and  there  is  no 
mention  of  any  small  tithes  there.  Pensions  and  portions  are  also 
mentioned  in  these  accounts,  ^^  de  annuali  pensione  exewUe  de  vica-^ 
ria  de  Woodhome."  The  same  observation  that  I  made  on  the 
taxation  of  Pope  Nicholas  implies  here ;  the  difference  of  the  amount 
is  not  material,  minutes  decinut  are  afterwards  menti<med.  Those 
words  not  only  include  all  small  tithes,  but  they  also  shew  that  the 
attention  of  these  officers  was  called  to  small  tithes ;  and  they 
could  n^t  have  omitted  to  mention  them,  if  any  part  belonged  to 
the  crown.  The  wording  of  the  document  has  been  the  subject  of 
much  criticism,  bat  it  has  not  rendered  it  clearer.  Some  parts  of 
it,  however,  are  sufficiently  clear,  and  shew  that  the  rector  was 
entitled  to  the  pension  only.  The  excuse  of  the  bailiff  is,  that  the 
iarm  of  the  grain-tithes  had  been  demised.  It  has  been  argued, 
that  the  vicar  has  been  shewn  by  these  accounts  to  have  only  fifty 
marks,  and  that  the  rest  was  in  the  rector;  but  It  is  impossible  to 
reconcile  that  argument  with  any  part  of  the  document.  The  most 
disadvantageous  construction  which  I  can  give  it  against  the  vicar 
is,  that  he  is  accountable  to  the  rector  for  the  excess,  though  I  do 
not  say  that  that  is  the  construction ;  but  if  it^were,  he  would  be  in 
that  case  entitied  to  receive  all  die  tithes,  and  would  be  accountable 
in  value,  not  in  kind,  for  the  excess;  for  you  could  not  divide  these 
tithes,  and  say,  which  should  receive  carrots  and  which  potatoes ; 
be  that  as  it  may,  the  vicar  would  still  be  entitied  to  all  he  seeks. 
The  grant  to  Mortice  and  Phillips  shews  that  nothing  but  grain  . 
was  its  subject  Tlie  Parliamentary  Survey  of  1654  states  the 
parish  of  Woodhom  to  be  a  vicarage  unsupplied  with  a  minister, 
and  worth  per  annum  three  score  and  eight  pounds,  and  that  the 
impropriation  is  in  the  Mercer^ s  Company.  As  to  the  rest  of  these 
documents,  it  appears  from  thepi,  that  neither  the  abbey,  the  crown, 
nor  the  persons  deriving  tide  under  the  crown,  had  ever  claimed 
the  small  tithes,  and  thus  they  show  that  the  vicar  is  entitled.  But 
then  what  is  the  evidence  of  usage?  for  an  endowment  may  even  be 
altered  by  usage.  Now  let  us  see  how  this  is :  we  have  the  vicar^s 
receipts,  those  relating  to  Blakemoor  are  for  fish  and  hay  moduses^ 
and  for  certain  other  small  tithes.  These  and  the  receipts  for 
North  Seton  from  1701  to  1778  shew  the  vicar  entitied  to  all  ^ 
small  tithes,  and  also  to  tithe  of  hay..-  Then  ^e  come  to  the  leases 
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1814k  of  tbe  vicarial  tithes;  that  of  the  17th  if&b.  1788,  is  of  all  and 
every  the  petly  tttheft  for  five  years  to  Robert  Smithy  the  father  of 
the  defendant  Smith ;  but  at  the  expiration  of  two  years,  that  is»  in 
Nov.  1785,  a  new  lease  is  granted  to  him  by  iMtion^  the  vicar,  for 
uinety*nine  y&rs,  if  he  should  so  long  live;  his  acceptance  of 
which  is  an  extingoishnient  of  the  first  lease.  The  tithes  which 
are  in  part  the  subject  of  these  leases,  are  expressed  to.  be  payar 
•  ble  out  of  lands  in  the  chapelry  of  Hortofh  where  SmtWs  lands 
and  Swann^a  lie.  From  the  tithe-book  kept  by  22.  Smtih^  he  being 
now  the  lessee  of  the  vicar,  it  appears  he  uniformly,  from  1783  to 
1 799,  received  all  the  small  tithes.  This  book  speaks  of  the  vicar's 
title  to  iJl  small  tithes,  and  not  to  any  modtis  for  them.  Then 
we  have  the  depositions,  and  from  them  it  appears,  that  the  vicar 
received  small  tithes  from  all  the  di&rent  districts ;  if  that  were 
neceMary  to  be  shewn^  then  how  does  this  case  stand?  From  the 
dissolution,  we  find  that  the  crown^  and  those  deriving  title  under 
it,  have  never  claimed  more  than  the  tithe  of  grain,  and  that 
there  is  a  pension  payaUe  to  them  issuing  out  of  the  vicarage. 
That  the  mmttf^  dedme  were  a  past  of  the  endowment,,  there  is 
very  strong  presumption ;  but  when  it  appears  that  the  vicar  has 
been  in  the  constant  percqpition  of  all  small  tithes,  except  agist* 
ment,  turnips,  and  potatoes^  it  puts  the  case  beyond  all  doubt  Mr» 
H(M  saggested  that  the  endowment  was  kept  back ;  that  was  ex- 
pressly denied^  as-  far  aa  his  knowledge  went,  by  Mr.  Daunayt  ^^ 
we  cannot  presume  it  Several  cases  have  been  pressed  on  us  by 
Supra  715.  Mr.  HaU  to  get  Mi  issue.  But  that  of  CharlUm  v.  Charlton  only 
shewsy  that  perception  must  be  proved  by  him  who  claims  certain 
tithes ;  no  doubt,  except  he  be  a  rector,  such  proof  does  lie  on  him. 
SapnKMSG.  Troois  v«  OxtoH  was  also  strongly  pressed  on  us  as  a  decision,  but 
^2^|^^p„  I  think  that  it  does  not  at  all  bear  on  the  present  case :  each  court 
199S.  waa  correet  in  the  view  it  took  of  that  case,  but  which  view  the 

8upnii46S.  evidence  siqpported  I  do  not  enquire.  The  other,  Gamom  v.  Bar-- 
nardj  is*  wholly  unlike  the  present  case.  There  there  was  no  pretence 
to  say,  that  the  vicar  was  entitled  to-  all  small  tithes.  That  was  a 
GontCAt  between  a  rector  and  vicar,  and  proof  was  adduced  of  the 
vector  having  received  tithe  for  lamb  and  wool^  on  which  it  was 
disputed,  whether  it  was  not  for  agistment ;  besides,  its  being  an 
immediate  question  between  them  alone,  aijMl  the  vicar  not  having 
fix  smaU  tithes,  we  do  not,  therefore,  meet  on  .either  of  these 
cases,  as  the  fair  result  of  the  evidence  here  is,  that  the  vicar  was 
entitled  to  all  the  smaQ  tithes,  and  the  biU  as*  How  filed  is  for  agist- 
ment, turnips,  and  potatoes.  As  to  the  evidence  of  the  viear  having 
said  he  did  not  wish  to  take  the  tithe  of  potatoes^  it  was  only  a  good- 
natuned  declaration,,  and  cannot  bccak  in  on  any  right  The  tille 
tiKn  being  liius  disposed  of,  including  hay*«  whichi  I  think,  'Mcv 
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I&U  was  entitled  to  question,  the  next  snLgM  <3S  toasideraUon     1814. 

is  the  modus  for  High  and  Zow  Hcrion  Farm  of  lU  Is.  Bd.    1  do   ^^^^ 

not  now  discuss,  if  the  modus  be  properly  laid,  but  it  was  indispen-     _▼. 

sibly  necessary  for  the  defendant  to  prove  it  oorrectlyi  whatever 

laxity  might  be  allowed  in  laying  it«     But  he  rests  on  his  arms, 

and  tries  what  the  plaintiff  will  do  for  him,  and  that  evidence  was 

untoward ;  for  what  was  called  one  &xm  turns  out  to  be  two  &rms ; 

and  it  having  appeared  who  was  the  owner  of  one  faraiy  it  lay  on 

the  defendant  to  shew  who  was  the  landlord  of  the  other.    It  also 

appeared  that  two  sums  were  paid,  exceeding  together  the  alleged 

modus.    But  Mr.  Hall  says,  if  I  have  not  proved  my  modusy  you 

have  proved  one  for  us,  and  so  are  out  of  court.    Now  it  cannot 

fairly  be  shown,  that  any  such  thing  is  proved;  therefore,  the  plain- 

tiff  is  entitled  to  the  account  prayed,  but  not  beyond  six  years 

irom  the  time  of  filing  the  bill,  (a) 

Decree  accordingly  with  costs. 


H.  54  Geo.  III.    February  8th.  1814.     K.B. 

Warwick  and  another  v.  Collins.    [2.  Maule  and  Selwyn,  94-9.]     -^•*-  «• 

Debt  on  stat  2  &  $  £d.  6.  c.  13.  for  not  setting  Out  tithes  of  ^^^ 
barley  and  oats.  At  the  trial  before  Wood  B.  at  the  assizes  for  Cum^  tenniniiig 
berlandj  the  plainti£&  shewed  that  the  land  on  which,  &c.  was  part  j!^^  ^' 
of  a  new  indosure  allotted  to  defendant     It  had  whins  and  bra-  within  mt. 
kens  growing  on  it,  and  a  small  portion  of  hay.     In  the  summer  *  *i3,"^^* 
of  1811,   the  defendant  ploughed  it  and  limed  it,    but  not  with  whether  tiit 
more  lime  than  was  sometimes  used  in  breaking  up  old  meadow  gj^^na- 
land  into  arable;  he  harrowed  it  three  times  in  the  following  spring,  tureasto 
ploughed  it  twice,  and  harrowed  it  six  times,  and  sowed  about  uS^ihuui 
seven  acres  with  oats,  and  half  an  acre  with  barley.      It  was  a  «>p«<m«  in 
middling  crop  the  first  year ;  and  it  was  proved  t)iat,  in  the  then  ing  or  tilU 
present  year,  there  was  a  much  better  crop  from  only  one  plough-  |"f  ^\*? 
ing,  and  without  any  manure,  and  also  that  it  was  land  of  good  a  proper 
quality.     A  witness  who  had  an  adjoining  allotment  of  nearly  the  2*^^?^' 
same  quality,  and  pursued  almost  the  same  course  of  husbandry,  and  not' 
swore  that  the  expences  altogether  amounted  to  IS/,  per  acre,  and  tu^itnot, 
that  he  got  8/.  per  acre  for  the  first  crop,  and  for  the  second  in  ita  own 
1 12.  I2s.  per  acre*    The  produce  of  the  first  crop  was  six  or  seven  ftf^J||^ 
bushels   for   one,   whereas  on   ancient   land  it  was  fourteen  or  after  being 
fifteen  for  one.     It  was  agreed  by  several  witnesses,  that  without  LSwwn 
liming  or  manuring,  the  land  in  question  would  not  have  produced  ^  produce 
a  crop  worth  seed  and  labour,  and  that  the  experiment  had  been  without' 
tried  in  several  instances.     Some  of  the  witnesses  said,  that  the  m^uring 
land  WQuld  let  for  4fOs.  an  acre,  though  one  of  them  had  let  a  simi-  a  crop 

(a)  See  else  Manhy  t.  Curtis,  2  Pri.  285.  in-    v.  Tas^or,  2  Pri;  329.  infra.     WUKams  v.  Price, 
fta.   Byam  v.  AwfA,  9  Pri.  231.  u^.    (hmiife    4  PrL  156.  vtfra,  8MU^.lMmm^  7 PH.267.  infra. 
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1814.     lar  allotment  after  fendng  it  for  ten  years  at  401.,  bnt  for  the  two  first 
"JJprj^^  years  it  was  to  be  rent-free :  the  defendant  ealled  no  witnesses,  but 
▼.         relied  on  the  fifth  section  of  the  statute.     The  learned  judge,  after 
^^^a^     reading  the  clause  to  the  jury,  stated  that  it  would,  under  the  sta- 
wortii  more  tute,  be  nugatory  to  say  that  land  was  liable  to  tithe  which  would  of 
cxp^n^  of   itself  produce  any  sort  of  crop,  however  small ;  and  therefore  die 
V^^onf^Dg,   result  which  he  drew  was,  that,  to  render  it  tithable  within  seven 
n^i^      yean;  it  must  at  its  first  conversion  be  in  its  own  nature  so  fertile 
as  to  produce  of  itself  without  tillage  a  crop  which  should  yield  a 
profit  to  the  occupier  beyond  the  expence  of  ploughing^  sowing,  and 
reaping  i  if  it  would  do  so,  it  was  liable  to  tithes  for  the  first  seven 
years,  otherwise  not     His  Lordship  afterwards  upon  this  princi- 
ple directed  the  attention  of  the  jury  to  the  facts  of  the  case,  and 
the  jury  found  a  verdict  for  the  defendant 

A  rule  nisi  was  obtained  in  the  preceding  term  for  a  new  trial, 
on  the  ground  of  a  misdirection. 
Scarlett  J  Littledak,  Brougham^  and  Tindalf  shewed  cause. 
Parif  Bichardson^  and  Pakjf^  contriL  . 

<  Lord  EBenborough  C.  J.  delivered  the  judgement  of  the  court, 
and  after  stating  the  nature  of  the  action,  said  ^  The  land  <m 
which  the  tithes  grew  was  newly  inclosed  and  cultivated ;  the  ques- 
tion was,  whether  it  was  exempted  for  seven  years  under  the  pro- 
viso of  2  and  S  Ed.  6»  c.  IS.  $  5. ;  and  the  point  for  the  decision  of 
the  court  is,  whether  the  jury  in  determining  this  case  have  not  had 
their  attention  directed  to  too  strict  and  limited  a  rule  of  law  as  to 
the  description  of  barren  land  within  the  meaning  of  the  statute. 
The  words  of  the  statute  must  be  considered,  Lord  Cokeys  com- 
8m  Mipn     ment  upon  it,  and  the  decided  cases.     The  words  of  the  stat  2.  and 
3  Ed.  6.C  IS.  $.  5.  are  <^  that  all  such  barren  heath,"  &c.    The 
sixth  section  shews,  that  land  to  be  entitled  to  the  exemption  need 
not  be  quite  unproductive,  because  it  enacts  the  payment  during 
the  seven  years  of  such  tithes  as  had  been  before  paidj  on  the 
other  hand,  the  statute  does  not  exempt  meadow-land  converted 
into  arable,  nor  the  converse ;  nor  do  I  conceive  pasture  (unless 
it  be  barren,  &c.)  converted  either  into  meadow  or  arable.     To 
establish  the  exemption,  the  land  must  have  been  '<  barren  heath,'' 
or  ^*  waste  ground,"  and  this  the  party  who  claims  the  exemption 
must  shew.     Further  all  *^  barren  heath  pr  waste  ground"  is  not 
exempted,  but  only  ^^  such  as  had  paid  no  tithes  by  reason  of  its 
barrenness;"  and  this  also  the  party  claiming  the  exemption  must 
shew.      The  description  of  such  *^  barren  heath  or  waste  land" 
may  be  illustrated  by  a  description  of  its  opposite,  ^<  ferdle  land;"  but 
the  question  to  which  the  attention  of  the  jury  b  to  be  directed,  is, 
is  it  ^^  such  barren  land,  or  waste  ground,  as  had  paid  no  tithe  by 
reason  of  its  barrenness  ?"  To  decide  for  the  exemption,  they  must 
be  satisfied  that  it  is«    All  land  upon  which  this  question  can  arisft^ 
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fltilft  be  land  first  ^i*  e.  never  before)  cultivated  for  a  crop  of  grain      181 4f. 
or  imy*      There  is  land  irtiich  is  neither  fertile  nor  barren ;  such    "^~^ 
brnd  is  not  entitled  to  exemption,  from  its  want  of  fertility;  if  it      ^  t. 
tsannot  be  said  to  be  barren,  there  is  nothing  in  the  words  of  the 
steitote  from  wii^ooe  it  can  be  collected  that  the  legislature  in^ 
dnded  all  land  within  the  exemption  which  would  not  produce  a 
profitable  crop,  by  those  steps  alone  being  taken,  which  give  it  the 
possibility  of  producing  any.com,  viz,  forming  up  the  soil,  and 
sowing  it  with  com.     There  are  two  t;auses  of  unproductiveness  of 
land,  one  arising  from  the  mere  neglect  of  cultivation,  the  other, 
iseoause  the  land  is  in  its  nature  unfit  for,  and  indisposed  to  r&- 
eeive  and  return  the  benefits  of  cultivation.    The  latter  only  is  pro^ 
tected-;  all  land  which  has  not  been  already  cultivated  by  the  plough 
is,  to  use  Lord  Cote^s  words  (2  Inst.  656.},  so  far  iwt  apt  for  tiU 
Jage.    Something  must  necessarily  be  done  to  conquer  this  inapti- 
tude.   Then  comes  the  question  on  the  limittition  in  the  statute, 
whether  ^^  it  has  paid  no  tithes  by  reason  of  barrenness,"  on  which 
the  comments  made  on  the  statute,  and  the  cases  have  principally 
turned,  in  other  words  **  whether  it  hesuApte  naturd  sterilis"  and  thb 
ell  agree  must  be  shewn  to  entitle  it  to  exemption.  It  seems  neither 
reasonable  nor  analogous  to  the  common  course  of  husbandry 
to.  confine  the  inaptitude  for  tillage  to  such  causes  only,  as  hinder 
the  mere  use  nod  passage  of  the  plough  over  it,  such  as  the  incum- 
btanoe  of  wood,  of  water,  or  fiirze,  and  whin,  there  is  an  ulterior 
inaptitude  to  these  in  ail  cases  of  new  land  arising  from  the  rank- 
1160  and  foulness  dT  the  soil,  and,  if  I  may  use  the  expression,  from 
the  unsubdued  condition.     If  the  land  only  require  the  manure  and 
cultivation  ordinarily  necessary  to  bring  it  into  an  apt  state  of 
tillage,  it  is  not  su^te  naturd  sterilis*     Sterility  imports  a  natu- 
ral infecundity  resisting  the  ordinary  means  properly  applied  to 
render  it  otherwise.  •  That  the  mode  to  which  the  attention  of 
the  jury  was  directed  for  ascertaining  the  sterility  of  the  soil  will 
not  stand  as  a  criterion^  is  pretty  clear  from  the  consideration  that  it 
probably  is  a  course  of  cultivation  which  no  prudent  person  ever 
did  adopt  towards  new  land,  except  for  the  purpose  of  securing  an 
.  exemption  if  that  doctrine  should  prevail.    But  if  that  great  charge 
and  industry^  which  Lord  Coke  speaks  of  in  the  same  page  of  his 
book  (2  Inst  656.)  should  be  required,  V^htX  very  great  cost  for  the 
extraordinary  manuring  qfit^  advetlfid  to  by  the  whole  court  in  Buck  V.  suphi  1 5t4» 
•  Witti  be  necessary,  then  the  land  is  sitdpte  naturd  stertlis  within  the 
statute,  and  entitled  to  the  exemption  of  it.     In  Skerington  v.  Fteet^  supra  iss^ 
moody  Cro.Eliz.  Ail 5*  relied  on  by  the  defeidant  the  words  otPop^ 
.  ham  C.  J.  are^  ^*  the  statute  does  not  intend  that  tithes  shall  not  be 
.paid  within  seven  years  after  the  manurance,  &€.  but  if  such  land 
as  was  merely  barren  and  made  good  by  foldage  or  other  industrious 
Vol.  IV.  E  e 
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16:1  *.     meansJ^     Folding  was  not  then  ordinary  husbandry ;  at  that  time 
Warwick     ^^^^^  ^^  great  difficulty  in  keeping  sheep  through  the  winter ; 
V.         other  industrious  means   must   be  construed  other  means  of  im- 
CoIUm.      provement  not  in  ordinary  use,  and  not  of  the  common  process  of 
husbandry;  this  also  appe^  from  the  expression m^rei^ barren , 
which  means  the  same  as  absobady  or  positinely  barren.  In  Stockwell 
Supra  823.    y.  TejTy,  Lord  Hardwicke  is  stated  to  refer  to  Lord  Cck^s  rule  in 
2  Inst.  6S6.  in  these  terms :  *^  If  land  is  in  its  own  nature  so  barren 
as  not  to  be  fit  for  agriculture  after  it  is  improved,  it  shall  not  pay 
tithe;  but  if  m  its  own  nature  it  is  fit  for  tillage,  but  by  reason* of 
wood  or  other  accidental  circumstance,  it  was  not  turned  into 
tilloge  before,  upon  tlie  taking  away  that  accidental  circumstance, 
it  shall  pny  tithe  presently  upon  being  turned  into  tillage;  for  the 
act  4loes  not  consider  the  expence,  but  that  you  may  by  possibility 
be  paid  as  by  the  timber,  underwood,  &c.:  but  if  aflerwards  this 
land  will  not  produce  without  being  dunged  or  chalked,  the  court 
here  considered  this  as  evidence  of  its  being  barren  in  its  own  ni^ 
•ture;  not  proper  for  corn  without  additional  improvement.    It  is 
admitted,  d)at  this  land  produced  three  crops  of  com  without  any- 
thing but  ploughing,  but  objected  that  chalking  will  be  necessary  r 
but  the  question  is  what  was  necessary  fop  the  first  crop.    There  is 
an  expence  in  gaining  land  from  the  sea,  yet  no  seven  years  are 
allowed,  though  overflown  time  out  of  mind,  because  the  benefit  is 
lasting,  but  if  an  additional  expence  is  necessary  to  make  it  produce  the 
first  cropy  seven  years  shall  be  allowed.**     For  this  position,  that  if  an 
additional  expenccy  &c.  no  prior  dictum  or  decision  in  any  law- 
book is  to  be  found ;  much  less  for  the  point  now  contended  for, 
^^  that  if  any  additional  expence  is  necessary  to  make  it  produce  a 
first  crop  yielding  a  pr(fit^  seven  years  shall  be  allowed." 

Upon  this  authority,  however,  it  is  to  be  observed,  that  Lord 
Hardwicke  only  states*  this  as  evidence,  t.  e.  as  a  circumstance  to 
prove  its  being  barren.  The  note  in  Vesy  gives  no  particulars  of 
the  evidence  relating  to  the  culture  and  produce  of  the  crops  on 
this  land;  but  it  is  not  to  be  credited,  that  within  seven  years  it 
produced  three  crops  of  corn  without  any  manure  at  all;  and  the 
.  &ir  result  of  the  whole  is,  that  the  dunging  and  chalking  mentioned 
by  Lord  Hardwicke^  must  be  intended  of  an  extraordinary  quantity, 
and  that  the  three  crops  were  produced  by  the  ordinary  means  of 
manure  and  labour.  This  is  renderetl  more  probable  by  a  short 
note  of  the  same  case.  BulLJ^.^  P.  191.  evidently  taken  from  a  dif- 
ferent note.  ^^  Lord  Hardwicke  held  such  land  only  within  the  clause 
of  the  statute  relating  to  barren  land,  as  over  and  above  the  ne- 
cessary expence  of  inclosing  and  clearing  required,  also  expence  in 
manuring  before  they  could  be  made  proper  for  agiiculture;  and, 
therefore,  decreed  tithe  on  its  being  proved  that  the  land  bore  better 
tithe  than  the  arable  land  in  the  parish,  without  any  extraor- 
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dinary  expence  in  manure,  &c.   and  that  it  had   paid  tithe  of    1814. 
milk,  wool,  &c.  before.**    That  the  words  extraordinary  or  greed   "j^^!J^ 
may  be   dropped  out  of  notes^   or  might  be  supposed  to   be     ^v. 
meant  where  not  expressed,  appear  not  only  from  the  difference 
of  the  expression  in  these  two  notes,  but  from  the  different  re- 
ports of  Buck  ▼.  WiU^  in  S  Buktr.  165.  and  1  BM.  Bep.  SS4f. 
Upon  the  whole,  it  appears,  that  neither  the  words  of  the  statute^ 
nor  the  comment  upon  it,  nor  a  view  of  the  adjudged  cases,  will 
warrant  such  a  rule  of  law  as  has  been  contended  for  in  the  pre- 
sent case.    The  proper  enquiry  seems  to  be,  whether  this  land  was 
of  such  a  nature  as  to  require  extraordinary  ejspence{a%  either  in 
manure  or  labour  to  bring  it  into  a  proper  state  of  cultivation,  and 
the  attention  of  the  jury  not  having  been  directed  to  that  point,  we 
think  that  the  rule  fi>r  a  new  trial  must  lie.  Absolute. 


March4f.7.    54  Geo.  III.    A.D.  1814.    Cane. 

Manhj/  v.  Taylor.    [S  Yes.  &  Beam.  710 

In  this  cause,  a  suit  for  tidies,  it  appears  that  an  ancient  coru^ 
mill  had  been  rebuilt,  and  two  pair  of  new  stones  added. 

The  Master  qf  the  Bolls^  upon  the  authority  of  Talbot  v.  May,  SvpnTSS. 
(8  ML  17.)  decreed  an  account,  as  to  the  two  pair  of  new  stones ; 
observing  tiiat  the  cases  on  the  subject  were  not  easily  to  be  re- 
conciled* 


Tr.  56  Geo.  III.    A.D.  1816.    B.  R. 

Warwicf^and  another  v.  Collins.    [5  M.  &  S.  166.]  June  is. 

The  rule  being  made  absolute  for  a  new  trial,  the  cause  came  ^^'^^^ 
on  to  be  tried  a  second  time  before  Bichardsy  B«  at  the  Ctnnberland  good  qiuL 
assizes.     The  evidence  was  nearly  the  same  as  on  the  former  occa-  ^^*  ^^ 
sion.    The  learned  judge  referred  the  jury  as  to  the  law,  to  the  immediate, 
judgment  of  the  court,  when  the  rule  for  a  pew  trial  was  made  Jji^*^***' 
absolute,  the  jury  found  for  the  defendant;  in  the  following  term,  thettat. 
a  rule  nisi  was  obtained  for  setting  the  verdict  aside.  *  j.^  ^'.^' 

Scarlett,  HuUock,  Littledalcy  and  Tindal  shewed  cause.  though  the 

Bichardsonj  J.  Williams^  and  Lofm^  contra,  ^p  and"um*- 

Lord  EUenborough  C.J.—* The  question  in  this  case  is,  whether  ^"S  >^  «^* 
this  land  comes  within  the  description  mentioned  in  the  statute,  that  return 
is,  *^  such  barren  heath  or  waste  ground,  which  before  this  time  ^^*  **?  *• 
have  laid  barren,  and  paid  no  tithes  by  reason  of  the  same  barren-  the  four 
ness."     The  whole  evidence  is  to  be  considered  with  reference  to  *J^  T'iSii. 
the  question,  whether  the  land  was  intrinsically  barren  or  sudpte  ing  it. 
naturd  sterilis.    The  onus  lies  upon  the  defendant,  who  claims  ex- 

(«)  Sm  Iiord  BUmiomisk't  oiwemtion  on  thii  tipiwiioB,  in  tb.  i^mt  cut,  M|^i 

Be  2 
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)  8 14S.    <em{Aion,  to  ehevr  exprewTy  or  by  teasoni^le  influence  thi^  the  hnd 
iTarwkk     '*  barren.     As  to  any  express  evidence,  when  I  fiiid  thart  one  wh- 
▼•         ness  says  that  it  is  good  land,  anotfaet  that  it  is  of  a  good  quality,  and 
that  all  establi^  the  soil  to  be  good ;  how  am  I  to  conclude  from  this 
IJiat  it  is  barren ;  but  it  is  sought  to  raise  such  an  inference  in  this 
-way :  35  or  40  bushels  of  lime  per  acre  appear  to  have  been  fised ; 
and  these  36  or  40  bushels,  owing  to  ^e  remoteness  of  the  fime- 
pits  Smm  which  the  lime  is  procured,  much  exceed  the  ordinary 
value ;  and  hoice  we  are  called  upon  to  infer  that  the  land  is  natu- 
rally barren  ;  as  if  either  the  fertility  of  the  soil,  or  its  inaptitude  to 
cultivation,  can  depend  upon  the  remoteness  or  juxtaposition  of 
lime  pits.     The  expence  of  procuring  the  lime  will  indeed  vary  with 
'this  circumstance ;  and  here  I  think  the  learned  counsd  who  ad- 
dressed the  court  last  has  well  observed,  that  there  is  a  laxity  of 
expression  in  the  term  *^  expence,"  which  is  to  be  found  in  the 
last  sentence  of  our  former  judgment,  and  I  agree  that  **  expendi- 
ture" would  have  been  the  more  correct  phrase,  "  expence," 
denoting  sometlnng  of  a  pecuniary  nature.     Taking  it,  then,  that 
40  bushels  of  lime  per  acre  were  expended,  I  advert  to  the  argu- 
ment of  Mr.  mUiams,  that  the  use  of  lime  was  to  be  considered 
only  as  a  mode  of  removing  incidental  obstructions  and  incum- 
brances.   The  argument  was  used  ing^iiously  widi  reference  to  the 
Supra       coses  of  SkerifigtoH  v.  Fleetwood  *,  and  Wkt  v.  Bttck  f ,  from  which 
f  Supra       it  ^^  inferred  that  the  removal  of  incidental  incumbrances  is  not 
1574.  to  be  set  down  to  the  account  of  extraordinary  expence.     In  some 

cases  water  impedes  the  progress  of  culfcivatioQ,  in  others  roots;  in 
the  present  case  whins  and  fiir^e;  all  diiese  must  be  removed  by 
the  respective  processes  applicable  to  their  removal,  before  the  ex- 
pence  of  cultivation  can  properly  be  said  to  begin.  The  use  of  lime 
may  be  a  process  for  the  extinction  of  some  of  diese  impediments, 
although  it  is  not  laid  on  the  land  till  after  ploughing ;  because  it 
may  operate  to  break  and  pulverize  the  indurated  masses.  And  tiiis 
effect  seems  to  be  perceptible  in  the  present  instances  ;  for  we  find 
that  in  every  year  there* was  an  improved  crop;  from  which  it  is 
clear,  that  the  lime  was  gradually  destroying  the  impediments,  its 
operation  not  being  confined  to  the  first  crops,  but  extended  to  the 
others  in  succession.  So  that  if  the  e3q>ence  of  liming  could  be 
taken  into  the  account,  it  must  be  distributed  over  the  four  suc- 
cessive crops ;  but  I  am  not  able  to  pronounce  that  it  was  used 
at  all  with  reference  to  any  natural  infecundity  of  the  soil. 
What  is  there  to  shew  diat  the  soil  was  inapt  by  nature,  and 
that  It  required  some  very  extraordinary  expenditure  of  labour 
and  means  to  overcome  this  inaptitude?  In  the  absence  of  any 
such  proof  I  am  at  a  loss  to  say,  in  contradiction  to  the  wit* 
nesses  who  declared  it  to  be  land  of  a  good  quality,  and  to  be 
a  good  soil,  that  this  land  was  within  the  meaning  of  the  statute 
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iMitiurally  barreii^  because  lime  hais  been  laid  upon  k  in  a  larger  1816; 
quantity  perhaps^  than  is  fsual;  more  especially  when  this  may  be 
referred  to  tlie  removal  of  incidental  impedimeuts.  With  reference 
to  the  oats  theiefore,  as  well  at  the  barley,  on  which  I  cannot  see 
any  doubt,  there  does  not  appear  to  be  evidence  on  which  we  can 
safely  infer  tlie  natural  sleriiity  of  the  soil.  The  distance  of  lime* 
pits  cannot  surely  form  a  consideration  in  the  question  of  the 
natural  barrenness  of  land  ;  it  never  can  be  called  barren  because 
it  lies  a  certain  number  of  miles  from  lime  ;  whole  countries  might,, 
according  to  this,  be  set  down  as  barren. 

Bayley  J.  delivered  his  opinion  against  a  new  trials  fbundin)^ 
his  argument  principally  upon  tlie  evidence  which  afforded  an  hi- 
ference,  that  the  farmer^  under  the  circumstances,  would  receive  no^ 
beneficial  return  until  the  fiflh  year,  which  his  Lordship  held  to  be 
barrenness  within  the  meaning  of  the  legislature,  in  reference  to  the 
part  of  this  statute,  using  the  words  ^*  which  has  lain  barren,  and 
paid  no  tithes  by  reason  of  the  same  barrenness.**  (Sect.  5.) 

Abbott  J.,  and  Holrayd  J.,  delivered  concnrrent  opinions  with 
the  Lord  Chief  Justice,  in  favour  of  a  new  trial. 

Rule  absolute,  on  payment  of  costs,  (a) 


Tr.  54  Geo.  IIL    A-D.  1814.    Scac. 

Reed  V.  Bcmyeri    [1  Pri.  IQl.]  jum  ss. 

A  BILL  had  been  filed  against  the  vicar  of  Effingham^  in  the  An  fi^unc 

county  ot  Northumberland^  to  establish  a  modus  for  hay,  and  fbr  an  ^'on  *o  re- 

injuQction   to  restrain  him  from  proceeding  in  the  ecclesiastical  ceedingsat 

court  for  tithes  of  agistment,  turnips,  and  potatoes.  nrt'extcnd 

The  pTaintifF  here  had  pleaded  the  modus  in  the  ecdesiastical^  u>  suits  in 

court,  but  the  bill  having  laid  the  modus  as  covering  hay  only,  the  |^a^***" 

court  refused  the  application.     On  his  own  shewing,  the  biH  was  courts,  and 

afterward  amended,  when  the  modus  was  laid  as  covering  hay  and  m^n  i* 

other  tithes,  and  the  plaintiff  obtained  an  order  for  an  injunction  as  necessary 

r  for  that 

a  motion  of  course.  purpose 

Dauncey  and  Shnpkinson  now  moved  to  discharge  that  order  with  TJj^?^'*' 
costs  for  in'eguTarity,  on  the  ground  that  it  had  not  been  a  motion  win  di!«.' 
of  course  in  the  first  instance ;  and  that  if  it  were,  it  was  not  so  c**^*  ■" 

♦  ,  ,  order  for 

after  having  tlien  failed,  and  therefore  notice  of  motion  should  have  such  an  in- 

been  given  to  the  plaintiff.     Anon{b\  Macnamara  v*  Macguire  {c)j  JJ^^hwd'on 

Abthorpe  v  Jennings,  [d)  a  motion  of 

Miirtin  contra.  ~""'' 

The  question  being  pat    to  the   registrar,   the  court  were  of 

opinion,,    that    an    injunction    to    stay   proceedings   at   hiw   did 

I  • ■ — ^^—. . — , — , — . — 

'  (a)  Sec  ohio  T.ardSd$ea  v.  PoioeU,  G  Taunt.  297.  infra  1733.  Xingtmili  v.  Biilingsley, 
S  Pri.  4G5.  in/ni,         {b}  1  P.WmiB.  9Q1.  («)  I  Dickens.  32S.         (d)  Bunb.  <J7. 

Ee  3 


1723  CASES. 

1815.  not  extend  to  suits  in  the  ecclesiastical  courti  and  that  a  special 

jf^g^  motion  was  necessary  for  that  purpose.     It  was  an  injunction  that 

▼•  required  a  diflfereut  form,  and  they 

'^''^^*  Discharged  the  order  with  costs> 


65.  Geo.  III.    A,  D.  1815.     Scac. 

^n.  16.  Prevost  V.  Bennett.    [1  PrL  286.] 

^^^iMre  an         The  plaintiff  vicar  of  Tirburtfj  in  the  county  of  Wilts^  filed  a 

rit\^^  bill  for  an  account  of  tithes;  and  the  defendant  in  his  answer  set 

meiit,  in  up  a  modus  of  ^d.  for  every  cow,  and  6(2.  for  every  calf  immemori- 

titiies,  bM  ^'y  payable  to  the  mcar  of  the  said  parish  in  lieu  of  tithe  of  cows^ 

been  ptx>T.  calves,  and  milk. 

cdf  the 

court  will  On  the  hearing  of  the  cause,  the  plaintiff  produced  his  endow- 
J^T"*^  ment,  by  which  it  appeared  that  the  vicarage  had  been  established 
correctly  and  endowed  within  l^;al  memory ;  and  on  that  being  shown, 
reltiu^  f^M^^tf  and  Spence  objected,  that  the  modus  as  laid  was  untrue^ 
Ibr  the  pur-  and  could  not  be  supported  on  the  principle  that  where  a  vicarage 
t^^m'  can  be  proved  to  have  been  endowed  within  time  of  memory,  a  de- 
where  ado-  fence  of  an  immemorial  payment  to  the  vicar  in  lieu  of  titlies  totally 
hb  answw  ^^^  ^^^  ^^  pUuntiff  is  therefore  entitled  to  a  decree.  They  relied 
■tatei  a  qq  ^|;  doctrine  having  been  now  fully  established  by  a  very  recent 
memoriaily  decision  of  the  Master  of  the  Rolls  in  the  case  of  *  Scott  v.  Smith  (a), 
^^^}^  ^  where  the  modus  pleaded  and  objection  taken  to  it  were  precisely 
and  the  Til  similar  with  the  present,  and  his  Honour,  held  that  though  on  the 
^^^  fiice  of  the  modus  as  laid  there  was  no  defect  whatever;  yet,  as  the 
have  been  immemorial  existence  of  it  was  disproved  by  the  fact  of  the  vicarage 
wid^inLal  ^A^°S  ^^^^  established,  as  well  as  endowed,  since  the  year  1867, 
iDcmorj,  after  the  time  of  legal  memory,  notwithstanding  he  admitted  that 
^wmCTt  ^^^^  ^  payment  might  have  been  previously  paid  to  the  rector,  and 
produced  a  that  a  specific  endowment  of  the  tithes  covered  by  it  would  only 
*  Supra  ^'  operate  on  the  modus,  the  court  had  no  power  to  recast  the  descrip- 
I70S.  tiQQ  Qf  it  as  given  by  the  defendants,  and  therefore  he  decreed  for 

the  plaintiff  with  costs. 

Graham  Baron,  apprised  the  counsel  for  the  plaintiff  that  the 
8opmi  695.  case  of  Uhthjff  v.  Lord  Huntingjieldj  which  had  been  decided 
some  time  ago  in  this  court,  involved  a  question  that  bore  on  the 
present  objection,  and  that  an  issue  had  been  decreed  there  to  try 
a  modus  varying  fix>m  that  which  had  been  set  forth  in  the  defend- 
ants answer. 

Dauncey  and  Danietf  for  the  defendants,  prayed  that  the  court 
would  permit  them  to  re-state  their  modus,  and  frame  their  issue  a(y 
cording  to  the  feet     WethereU  replied. 

Thompson  Chief  Baron.     It  does  not  appear  to  me  that  any 

(«)  1  Vce.  &  Beim.  148. 
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tucfa  evil  oonsequences  as  have  been  apprehended  will  be  likely  to  1815. 
ensue  from  our  deciding  that  we  will  aid  a  defendant  in  such  a  prevou 
case  as  this.  It  will  be  sufficient  to  decide  on  those  supposed  cases  _  v. 
when  they  occur. 

The  present  case  is  whether  the  court  will,  notwithstanding .  the 
mislaying  of  the  modus  by  the  defendant  in  his  answer,  direct  an 
issue  according  to  the  truth  of  the  case,  whether  the  mistake  does 
not,  in  point  of  fact,  materially  affect  the  substance  of  the  defence. 
The  evidence  of  living  witnesses  establishes  an  immemorial  pay* 
jnent  until  the  contrary  is  proved.  If  the  plaintiff,  had  stated  his 
case  as  it  was,  namely,  a  dtle  by  recent  endowment,  the  defendant 
would  have  been  entitled  to  file  a  supplemental  answer.  In  the 
case  before  the  Master  of  the  Rolls  which  has  been  cited,  there  is 
this  material  difference ;  there  was  a  statement  in  the  bill  that  the 
endowment  was  subsequent  to  legal  memory,  and  the  defendant 
had  intimation  enough  of  the  ground  on  which  the  plaintiff  meant  to 
proceed  before  he  was  called  on  to  answer;  there  was,  therefore,  no 
surprise.  It  does  not  appear  that  the  case  UhiAoff'y.  Lord  Hunting' 
Jiddf  was  before  his  Honour,  and  I  do  not  think  that  that  case  can 
be  distinguished  from  this  in  principle. 

Graham  Baron.  There  is  this  difference  between  this  case  and 
that  before  the  Master  of  the  Rolls.  The  defendant  here  had  no 
notice  of  this  endowment  until  the  hearing,  and  had  the  plaintiff 
stated  it  before,  the  defendant  would  clearly  have  been  at  liberty  to 
amend  his  case.  Though  I  think  this  case  is  essentially  the  same 
as  that  before  the  Master  of  the  Rolls,  yet  I  cannot  also  but  tliink 
that  if  his  Honour  had  consulted  us  he  would  have  been  of  a  con- 
trary opinion  there. 

I  see  no  danger  in  allowing  this  indulgence,  as  the  substance  of 
the  defence  is  to  be  stated,  and  the  form  is  not  material.  Mitchell 
V.  Babbitt  {a\  is  another  authority  which  might  have  shaken  the 
opinion  of  the  Master  of  the  Rolls ;  we  must,  therefore,  allow  this 
defence  to  be  varied  in  the  matter  of  form. 

Wood  Baron^  and  Richards^  delivered  concurrent  opinions. 


H,  55.  Geo.  III.    A.  D.  1815.    Scac, 

Chatfield  v.  Fryer.    [I  Pri.  258.]  Feb.  i. 

In  the  course  of  the  hearing  of  this  cause,  which  was  by  bill  filed  Compoa- 
by  the  vicar  of  Chatteris^  in  the  isle  of  JEfy,  for  an  account  of  tithe,  "^"^  ^  ^^ 
it  was  attempted  on  the  part  of  the  defendants  to  read  the  deposi-  Und  ia  lieu 
tion  of  mUiam  Drake,  in  support  of  the  defence  set  up  by  their  ^'j^',^* 
answer  which  was  that  as  to  a  certain  tract  of  land  called  Aa^e  Fen,  repuution 


of  the  fact 


{a)  .3  Pri.  399.  i^rtu 

£e  i 


1725  CASES. 

1815.     it  never  wae  tilhable  vAikia  the  Memory  oi  nan,  «m1  that  tfe 

propriate  rector,  from  time  iBRieiBorialy  and  befinre  the  eMdlowmenl 


T.  of  the  vicarage,  held  certaia  land  vitUo  the  purisli  of  Qimttofk^ 

^^'  called  The  MileSf  in  lieu  thereof,  and  that  the  conuDoners  di  Acre 

of  such  an  Jpen  have,  during  all  that  time^  held  the  said  fen  diselMu^;ed  fipom 

^^:l  the  payment  of  tithes. 

Istedy  And  The  witness,  who  was  sixty*seven  years  of  age,  deposed  that  ha 

^^^^^f  had  heard  his  father^  who  was  sixty'-eig^  years  old^  when  hedied^ 

the  exemp.  which  was  about  thicty*slx  years  ago»  and  also  one  Mm  Hudson, 

ed,aitiwiigh  ^  ^^^  ^'^  ^^^'  ^^^  ^^  be&re  the  deponent's  &ther,  and  non^ 
corroborate  other  old  persons  say,  that  they  had  heard  that  the  said  koKfe 
denc^  of '  Called  The  Miles,  were  £>rii>evly  given  to  the  vicar  o£  ChaUeris,  i» 
non-pay-      Hgu  of  tithes  of  Asre  Fen. 

tithe  for  the      It  was  proved  that^tithea  had  neiwr  been  paid  for  Acre  Fen^ 
district  Martin  Agar,  and  Bemal,  objected  to  the  admitting  such  hear^ 

the  exempt  say  evidence  of  a  gift  without  shewing  some  traces  at  least  of  the 
'^°*"*  existence  of  a  deed. 

a  deed  or 

evidence  of       Dounceif  and  Boteler  contra. 

^^^        Thompson   Chief  Baron.  —  The  question  in.  this  case  is,  wh»- 
put  in         ther  the  proof  of  reputation  wliich  hi|s  been  offered^  ia  adaniasibte 
^^    ^         evidence  of  the  &et  intended  to  be  established  by  iu    The  portion 
of  land  called  The  Miles-  is  here  described  as  a  boundary  of  Acre^ 
Fen,  and  is  alleged  in  tlie  answer  to  have  been  appropriated  to,  and. 
to  the  use  of  the  impropriate  rector  of  the  parish  of  Chatteris,  and 
l^is  heirs  and  assigns  for  ever,  in.  liea  of  all  the  tithes,  both  great, 
and  small,  arising  within  the  tract,  called  Acre  Fen,,  treating  it  as 
.if  there  were  a  rector,  who  could  so  bargain  for  his  heirs  and  as- 
signs.    This  is  said  to  be  supported  by  the  general  evidenoe  of 
non-payment  of  tithes. 

Now  this  is  not  a  inodus  in  discharge  of  the  whole  parish,,  but  ot 
Acre  Fen,  only  a  tract  of  land  lying  within  the  parish,  and  m.  that 
view  it  may  be  questionable  if  general  reputation  is  applicable,,  or 
whether  it  must  not  in  all  cases  apply  to  the  parish  at  lavge  ;  buft 
when  it  is  offered  as  evidenoe  of  a  particular  &ct,  I  tbink  it  is  not 
admissible  under  the  circumstances  of  this  case.     It  may  be  evi- 
dence of  a  deed  within  time  of  legal  memory,  and  previous  tOs 
the  restraining  statute  of  the  15th  of  Elizabeth^   but  then  there 
should  be  some  proof  of  tlie  existence  of  such  a  deed.     No  evi- 
dence is  offered  of  possession  under  any  su^h  deed,  and  tl^at  I  tpike 
to  be  necessary  before  evid^ce  of  reputation  can  be  adnutted*. 
Oa  the  contn^ry,  thq  ownership,  here  is  proved  to  be  In  a  person* 
who  is  not  shewn  to  derive  his  title  fron».  the  rector^  and  that  i^^ 
<;ertainly  too  slight  to  let  in  the  evidence.     Tiie  case  of  Baker  v. 
Warner'(a\  was  very  different,  though  I  think  the  court  went  as- 

^T'v'*        '"  I.I    ■      I  I  ,  .    ,,  ■    .  ,      I    I  ,1   I  I  ■!        I  II  — — 

^a)  Cited  by  counsel^  argued,  but  not  reported. 
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fitr  as  they  Could  there.    But  that  was  a  paiiochial  modusi^  covering     1815. 
all  the  wood-kuid  of  the  pariah,  and  the  rector  there  was.  in  tb«    o^jm 
possession  of  the  two  acres,  called  the  parson's  cof^ice.     The  ter^        ▼• 
riers  in  that  case  too  were  extremely  material  in  supporting  tb^     Fnfcr^ 
fiict,  and  an  issue  was  ultimately  directed,  on  which  a  veFdiol  was 
found  for  the  parishioners.     There  is  a  late  case  of  IreUmA  v., 
Powettj  in  Peak^s  evidence  (a)y  where  Mr.  Justice  Chambre  ad- 
mitted evidence  of  general  reputation  as  to  the  boundaries  of  a 
town,  but  rejected  jt  when  offered  to  prove  that  houses  had  once 
stood  where  there  were  then  none.    And  here  it  is  offered  as  evi^ 
dence  of  a  particular  fact*     There  is  no  proof  of  any  purchase 
under  the  rector,  but  merely  of  the  non-payment  of  titheSi  and 
therefore  I  think  it  is  not  admissible. 

Graham  Baron  —  This  is  a  modm  of  a  particular  district,  and 
is  therefore  analogous  with  a  ixrm^modus*  The  language  of  the 
answer  is  contradictory  in  defining  the  limits  of  the  exempted  tract ; 
The  Miles  is  described  as  one  of  the  boundaries,  but  taking  it  as 
meant,  it  is  that  a  conveyance  was  made  of  The  Miles,  before  time 
of  memory,  and  I  do  not  think  that  the  evidence  of  tradidoo  sup- 
ports it  Such  ^idence  is  more  particulariy  loose  when  it  is  qod*' 
sidered  to  have  many  focts;,  the  witness  is  to  speak  firsts  that  The 
Miles  did  belong  to  the  owners,  of  the  fen,  so  «|  to  shew  th^  hail 
power  to  convey ;  then  that  they  did  convey  it ;  and,  finally,  that  it 
was  conveyed  in  lieu  of  tithes  oiAcre  Fen,  The  only  persons  hav- 
ing an  interest  seem  to  be  the  one  hundred  and  fifiy-nine  occu- 
piers of  honses;  but  there  is  not  a  titde  of  evidence  to  shew  that 
they  had  the  power  to  convey  Th^  Mtles^  or  that  th^  did  so»  and 
to  support  such  important  facts  by  tradition  is  the  wildest  idea, 
and  open  to  all  possible  objection.  It  is  hearsay  evidence  of  many 
facts  fixing  them  at  no  precise  period.  Non  consiatj  that  the  con- 
veyance might  not  be  subsequent  to  the  13th.  Eli^.y  imd  if  so^  not 
binding,  though  sanctioned  by  a  court  of  equity,  or  it  may  be  a 
composition  real,  before  the  time  of  EU^^j  and  if  so,  it  must  h^ 
established  by  deed  or  evidence  of  it,  that  I  wiU  always  hold  to  be 
the  law  of  this  court. 

This  is  said  to  be  following  up  the  case  oi  Baker  v.  Wamery  but 
the  distincdon  is  great.  The  rector  there  bad  poasessioti,  and  on 
the  trial  could  not  account  for  it  It  was  obviously,  also,,  pari  of 
the  coppice,  separated  only  by  a  small  ditdi. 

Tradidon  is  only  admissible  in  generalities,  and  not  to  shew  par- 
ticular facts.  Here,  too,  all  is  conjecture.  If  so  iBcq)ortant  a  pre- 
scription has  not  been  belter  preserved  by  the  parties,  however 
hard  it  may  be  oa  them,  they  must  suffer  for  their  negligence. 
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]S15.     The  church  has  the  privilege  of  nidlutn  tempm.    But  the  no&^pay' 
nient  of  tidies  iti  this  case  is  otherwise  to  be  accounted  for^  and 


r,  Aat  by  the  state  of  the  place  itsdf^  which  was  a  sunken  fen,  covered 
Fnftr,  ^j^  water,  and  that  might  be  the  cause  of  the  boundaries  of  the 
parish  being  unknown.  But  if  the  parties  had  proofs,  they  shoukl 
have  preserved  them :  I  should  certainly  pay  no  regard  to  such 
evidence  as  is  now  oflfered,  were  I  in  the  situation  of  a  juryman; 
but  I  think  it  inadmissible  in  point  of  laiy.  Tithes  must  not  be 
taken  from  a  man  by  such  evidence,  for  as  well,  upon  such  testi- 
mony, might  you  dispossess  a  man  of  his  real  estate. 

Wood  Baron  — - 1  am  sorry  to  be  so  often  obliged  to  difier 
from  the  court  in  these  tithe  causes,  but  I  am  for  supporting  im- 
memorial enjoyment,  and  ancient'usage,  and  think  that  no  fair  evi- 
dence should  be  suppressed,  if  it'can  be  received.  I  do  not  think 
there  is  one  law  for  the  clergy  and  another  for  the  laity.  If  from 
usage  I  am  to  infer  an  endowment  in  favour  of  a  vicar,  I  will  also 
from  usage  infer,  that  he  may  have  parted  with  his  rights.     la 

SuprAi704.  Lady  Dartmouth  v.  Roberts^  {a)  the  defendant  proved  a  tide  by  en- 
dowment to  tithe  of  hay,  but  it  was  proved  to  have  been  always 
paid  to  the  rector;  and  Lord  EUenborotigh  delivering  the  judgement 
of  the  court,  said  that  the  dthe  of  hay  might  have  been  dissevered 
from  the  vicarage  by  grant,  and  in  favour  of  modem  enjoyment^ 
which  is  the  best  interpreter  of  right,  where  documentary  evidence 
does  not  exist,  we  will  (in  conformity  with  Lord  Kenyon,  who  said 
that  he  would  presume  200  deeds,  if  necessary)  presume  here  that 
a  disseverance  took  place.  It  never  occurred  to  him  that  any 
writing  need  be  produced.   I  have  already  ^pressed  my  sendmekits 

Suprmi678.  in  die  case  of  Bennett  v.  Neale  (&),  and  I  hope  that  some  one  will 
carry  the  point  to  the  Lords.  Here  (stripping  it  of  any  inform- 
ality) is  the  substance  of  the  4inswer  a  legal  defence  ?    No  doubt  it 

Snprm  167.  IS  in  the  bishop  of  Winchestet^B  case,  a  prescription  for  tithes  in  re- 
spect of  a  pension  paid  to  the  pai*son  under  similar  circumstances 
was  adjudged  good. 

Here  the  case  is  that  the  owners  of  Ao'e  Fen  have  some  land  (no 
•    matter  if  part  of  Acre  Fen^  or  not)  in  lieu  of  tithe. 

The  evidence  is  non-payment  during  living  memory  either  to 
rector  or  vicar,  both  joining  against  the  parishioner,  adverse  to  the 
occupier,  who  cannot  get  at  the  tide  of  the  rector.  In  fact  the  lands 
have  never  paid  tithe.  I  agree  that  reputation  is  no  evidence  of  a 
fact,  but  here  it  is  bottomed  on  a  fact,  the  fact  of  perpetual  non- 
payment of  tithe;  and  may  not  reputation  be  admitted  to  explain 
that  fact?  It  was  so  admitted  in  Baker  v.  Warner ;  and  here  also 
it  is  not  reputation  of  a  fact,  but  of  the  original  cause  of  a  fact;  you 

— ^^— — ^-.  I    I  ■  ...■■«■  .         .,■ .  . .,     I     -ill  I  ^  ■  ■ y      ■     p  ■  ■  ■        I «        I  II  .  Ill 

(«)  16  £«sCy  338.  \h)  I  Wightv.  :i24. 
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can  have  no  other  evidence ;  and  if  it  were  a  modusj  it  would  be  the      1 815. 
something.  7;;;;^ 

But  hearsay  evidence  is,  in  some  instances,  admissible,  and  even  «- 
in  tithe  cases,  Stransham  v.  CuUingion  (a),  and  Congley  v.  Hall  {by  ^  ^^^72 
In  Baker  v.  Waimer  the  same  objections  were  urged,  and  the  same 
cases  cited,  but  the  court  sent  it  for  trial.  That  only  differed  from 
the  present  case  there,  in  that  there  was  a  spiritual  i*ector,  who  is  a 
perpetual  body.  Here  there  is  an  impropriate  rector;  and,  if  the 
land  was  once  appropriated  to  him,  any  one  now  holding  it  must 
claim  under  him.  It  might  have  been  so  appropriated  subsequent 
to  the  vicar's  endowment,  as  well  as  before.  The  parishioners  can 
have  no  odier  proof,  and,  though  its  weight  may  not  be  so  strong,  I 
am  at  least  of  opinion,  that  this  is  admissible  evidence. 

Richards  Baron.  —  I  submit  to  principle  in  all  cases,  as  well  of 
tithe  as  other;  and  if  there  be  any  difference  in  tlie  rules  of  evidence 
as  respecting  ecclesiastics  and  laymen,  the  law  makes  that  di£fer- 
ence.  I  am  not  to  make  the  law,  or  find  fault  with  it,  should  it  not 
be  what  I  think  it  ought  to  be.  A  series  of  decisions  has  esta- 
blished that  a  composition  real  cannot  be  proved  without  a  deed  or 
evidence  of  one^  I  hold  myself  bound  by  the  authorities ;  and  it  would 
be  a  dangerous  precedent  if  every  judge  were  permitted  to  doubt 
them.  The  object  of  the  proposed  evidence  is  to  prove  certain  fiicts; 
now  reputation  is  not  evidence  of  a  fiurt,  still  less  of  three,  four,  or 
more  lacts.  The  answer  certainly  states  a  sufficient  defence,  if 
proved;  but,  whether  it  be  proved  or  not,  is  now  the  questbn. 
It  is  supposed  that,  at  some  time^  the  rector  was  entitled  to  tithes  of 
the  whole  parish.  I  will  not  enquire  if  reputation  be  applicable  to 
part  of  a  parish ;  but^  taking  it  to  be  so,  the  rector  is  supposed  to 
have  agreed  with  certain  persons  to  take  some  land  in  consideration 
of  giving  up  the  tithe  of  AcreFeUj  a  place  then  unreclaimed.  If 
that  were  so,  there  must  necessarily  have  been  some  conveyance. 
There  must  also  have  been  possession  and  enjoyment;  and  they  who 
have  successively  enjoyed  it  ever  since  must  have  deduced  their  daim 
from  him.  But  as  it  is  not  proved  that  the  rector  does  or  ever  did 
enjoy  it  himself,  every  one  of  those  facts  must  be  proved  by  this  evi- 
dence of  reputation ;  and  can  such  evidence  be  received  to  prove  any 
one  of  those  fiusts  ?  clearly  not :  still  less  should  it  be  admitted  to 
establish  all.  I  agree  with  the  determination  in  Ladjf  Dartmouth  v. 
Roberts^  but  that  case  does  not  apply  here.  I  think  this  evidence 
is  not  only  inadmissible  in  tithe  causes;  but  that  it  could  not  be 
received  any  where  in  any  case,  {c)  Evidence  rejected. 

(a)  Cro.  Elii.  SS8.  Simu^  1  Wishtw.  113.  rn^mi  1665.     Alto  WhiU 

(6)  S  Roll.  R«p.  1S5.  Y.   Liife,  4  Mad.  224.  infra,     Wtda  ▼.  Sporki^ 

(c)  See  also  Lord  C.  B.  Macdonald's  obserT-  1  M*  &  8.  691. 
tions  on  reputation  as    cTidcnce,    Harwobd  y. 
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1815. 


P.  55  Geo.  III.    A.  D.  1815.    B.  R. 


T.        Ferd^  Widow,  and  another.  Executors  of  H.  Ford^  Clerk,  deceased, 
^^'^'  V.  Racster.  (*)     [4  M .  &  &  1  SO.] 

odk  ood  Debt  on  the  stat  2  &  S  Ed.  6.  for  not  setting  out  tithe  of  coppice 
of  more  wood  being  ^va  cadua,  &c.  Plea  nU  debet.  At  the  trial  before 
than  twenty  £)^ii^  j^  ^t  the  last  summer  assizes  at  Hereford,    the  case  was 

year  s  -  •^        * 

standing,       thuS : 

iiiir  frim"        '^^  woodland  in  question  consisted  of  a  number  of  acres  of  oak 

acorns  but  coppice,  the  whoIe  of  which,  bj  a  regular  rotation  of  cutting  a  part 

st^fl^  every  year,  came  to  be  cut  down  once  every  fifteen  years.     A  great 

which  be-  proportion  of  this  coppice  grew  out  of  old  stools,  and  many  of  these 

^MUy  to"  growers  were  passed  by  and  left  standing  at  die  falling  of  the  cop- 

*^  'lii?  P'^^  some  for  two,  many  for  three,  and  even  until  the  fourth  falling, 

more  than  These  Were  denominated  black  poles,  and  were  of  considerable  height 

^entj  2^JJ  dimensions,  beins  from  two  to  three  inches  in  ffirth,  and  ih 

Tears  were  '  o  o         ^ 

held  not  to   heighth  from  thirty  feet  upwards.  The  stools  from  wliich  they  grew 
entidedto'^  Were  many  of  them,  according  to  some  of  the  witnesses,  the  stools  of 
exemption    trees  Its  old  as  die  wood  itself  which  had  been  a  wood  for  centuries, 
asto mid^    '"'^  ^^  ^^^  stools  of  trecs  above  the  age  of  twenty  years  before 
a  Terdict,     they  Were  cut  down,  and  the  black  poles  also  all  eacceeded  that  age. 
jlcted  Sem  These  black  poles  were  barked  before  felKag,  and  then  cut  for  latths, 
to  tithe  a      and  posts  and  rails,  and  mto  timber  for  carpenters'  purposes.  Wood- 
^!^^        lands  of  this  description  had  usually  paid  tithe  of  the  black  poles  as 
well  as  the  rest,  which  had  been  the  case  with  the  woodland  in 
question,  composition  having  been  paid  for  the  whole.     Most  of  the 
witnesses  proved  that  these  black  pdes  were  not  accounted  timber 
in  that  country,  some  of  them  stating  that  nothing  was  limber  but 
what  is  six  inches  in  girth,  whether  it  grew  from  the  acorn  or  not; 
and  others,  that  nodiing  which  grew  from  stools  was  accounted 
dmber.     The  quesdon  was,  whether  the  black  poles  as  well  as  the 
coppice  was  liable  to  pay  tithe.     The  counsel  for  the  plaintiffs  men- 
tioned a  case  of  Lewis  v.  5«rf7,  in  which  they  said  the  court  of  Ex- 
chequer had  lately  decided,  that  germins,  a^  wel(  above  the  age  of 
twenty  years  as  under,  were  subject  to  tithe. 

The  learned  Judge  Icfl  it  to  the  jury  upon  the  cvnfcnce,  whe- 
ther die  black  poles  were  tithable;  stating,  that  if  it  ^m  a  kind  of 
wood  exempted  by  the  ^statute,  it  would  be  so  at  the  age  of  twenty 
years,  of  which  age  the  black  poles  appeared  to  be,  but  at  the  same 
time  intimating  his  opinion  to  them,  that  they  were  not  timber-^ 
trees.  And,  he  added,  that  where  germins  grew  from  ohi  stools 
they  were  subject  to  tidie ;  and  that  he  understood  the  case,  as  cited 
by  the  phiintiff"s  counsel,  to  have  determined  that  such  germins 

{b)  Cause  was  sliewn  at  Seijeant's  Inn,  before  the  JSil*  term  preceding,  in  the  absence 
of  J)ampier  J. 


CASES.  nso 

were  so   subject^   whether  of  the  age  of  twenty  years  and  up*      1815* 
wards  or  oot.     The  jury  foand  for  the  plaintifib ;  atid^  on  giving 
their  verdict,  said,  tliat  black  poles  had  always  paid  tithes  in  their         t. 

<?Olintry.  RaeUer. 

.  A  rule  nisi  for  a  new  trial  having  been  obtained  in  the  last  term, 
upon  the  ground,  that  that  this  was  a  species  of  wood  exempted 
from  tithe  by  stat.  45  Ed.  S.  c.  3.  Supn  4. 

'    Jibott  and  Puller^  (with  them  Daunc^i)  shewed  cause. 

The  Attorney  General  and  Jervis^  contnu 

Lord  EUenbormigh  C«  J^  on  this  day  delivered  the  judgement  of 
the  court. 

•  This  case  came  before  the  court  upon  a  motion  for  a  new  trial. 
It  was  an  action  of  debt  on  the  stat.  2  &  3  Ed*  6.  for  tithes  of  wood, 
and  the  question  was,  whether  the  jury  had  not  improperly  treated 
as  tithable  certain  wood  which,  under  the  stat.  of  45  Ed.  3.  c,  3.  was 
exempt  from  jtithes.  This  was  oak  wood  of  more  than  twenty  years' 
growth,  not  growing  from  the  acorn,  but  from  old  stools,  and  those 
stools  belongmg  to  trees,  which  trees,  before  they  had  been  cut,  were 
of  more  than  twenty  years'  standing.  Some  of  the  witnesses  upon  the 
trial  spoke  to  the  girth  of  the  wood  as  supposed  to  afford  the  propei* 
criterion  for  determining  whether  it  was  timber  or  not,  which  was 
clearly  referring  to  a  wrong  standard;  and  it  was  suggested  upon  the 
argument  that  this  probably  might  have  led  the  jury  into  a  mistake; 
but,  as  the  learned  Judge  told  tlie  jury,  upon  his  summing  up,^that  if 
the  species  of  wood  was  such  as  to  entide  it  to  exempdon,  it  would 
be  entitled  to  exemption  as  soon  as  it  was  twenty  years  old,  and,  as 
the  jury  stated  when  they  brought  in  their  verdict,  that  this  wood 
always  paid  tithe  in  their  country,  which  never  could  be  true  as  to 
oaks  growing  from  acorns,  the  verdict  could  not  have  proceeded 
upon  this  fidse  standard  of  the  girdi,  but  must  have  been  found  upon 
the  nature  and  character  of  the  wood.  The  question,  therefore,  is, 
wbetiier  oak  wood  of  more  than  twenty  years'  standing,  growing  not 
from  acorns  as  original  or  maiden  trees,  as  they  are  called,  but  from 
old  stocds,  which  stool  belonged  originally  to  trees  which  had  stood 
more  than  twenty  years,  are  so  clearly  and  universally  entitled  to 
exemption  by  the  statute,  as  to  make  a  verdict  which  subjects  them 
to  tithe,  necessarily  a  wrong  verdict.  And  we  are  of  opinion  that 
ibey  are  not  so  entitled,  and,  consequendy,  that  the  verdict  which 
lias  subjected  them  to  tithe  is  not  necessarily  a  wrong  verdict.  The 
statute  of  45  Ed.  3.  c.  3.  states  it  as  the  complaint  of  the  great  men 
and  C(HnmoRs,  *^  that  whereas  they  sell  thebr  great  wood  {lew  gros 
bois)  of  the  age  of  twenty  years,  or  of  forty  years,  or  of  greater 
years,  to  merchants  to  their  own  profit,  or  in  aid  of  the  king  in  his 
wars,  parsons  and  vicars  of  holy  church  implead  and  draw  the  said 
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IB  15.  merchants  in  the  spiritual  court  for  the  tithes  of  tlie  said  wood  in 
p„^  the  name  of  this'  wood  caOed  $yh)a  eaduay  whereby  they  cannot  sell 
^*  their  woods  to  the  very  Yalue^*'  and  then  the  statute  ordains  ^<  that  a 
prohibition  in  this  case  shall  be  granted/'  This  statute,  therefore, 
does  not  import  to  exempt  all  wood  of  twenty  or  forty  years'  growth, 
but  such  only  as  comes  under  the  denomination  of  great  wood  or 
gro$  bats.  Two  things,  therefore,  must  concur  to  exclude  or  privil^e 
wood  from  a  liability  to  tithes,  viz.  its  being  of  the  spedfied  age  of 
twenty  years  or  more,  and  its  being  gros  bois  ;  gros  bois  is  not  merely 
haut  bois  as  distinguished  from  snA  boisy  but  is  a  distinct  subject  from 
8iipn,^.4.  both.  In  the  petitions  in  parliament  25  £</.S*c.  27.  the  three  kinds  of 
wood,  hatit  boiSi  sub  bois^  and  gros  bois^  are  mentioned,  and  as  to  the 
latter,  VIZ.  gr95  bois,  the  petition  treats  as  a  clearly  untithabie  subject, 
for  the  commons  pray  that  the  people  of  holy  church  may  be  forbid- 
den to  demand  tithe  as  to  the  former  twodescriptions  of  wood,  they 
pray  only  that  the  clergy,  in  right  of  tithes  of  haut  bois  ^nd  subbois, 
may  demand  or  attempt  nothing  new,  but  only  that  {ceo\  and  in 
those  places  {en  Us  lieux)  where  they  have  been  of  ancient  time 
seized  as  in  right  of  their  churches.  Syha  c€sdua  and  sitb  bois  or  un- 
derwood are  not,  it  should  seem  from  stat  45  Ed.  S.  synonymous, 
for  5tt&  bois  is  stated  to  be  comprehended  in  it  not  to  be  itself,  or  to 
be  the  same  thing  with  it.  Syha  cadua  seems  to  comprehend  xd 
termini  J  besides  underwood  all  such  wood  as  is  occasionally  cut  either 
in  body,  branch,  or  root,  with  the  statutable  exception  only  of  gros  bois 
properly  so  called,  when  it  is  of  that  age  at  which  it  is  by  the  stat  45 
Ed.  S.  exempt  fix>m  being  tithed,  t .  e.  of  twenty  years  or  upwards,  (a) 
Oros  bois  is  considered  by  Lord  Cdlce,  in  2  Inst.  1642,  as  signifying 
what  b  by  common  law  or  the  custom  of  the  country  timber.  The 
exemption  naturally  and  by  legal  consequence  embraces  whatever 
constitutes  a  part  of  the  gros  bois,  or  timber  of  the  requisite  age^  but 
it  will  not  comprehend  that  which  never  made  a  part  of  or  co- 
existed with  the  gros  bois  of  the  due  age.  It  w^ill  not  comprehend, 
therefore,  the  germins  which  sprung  frdm  the  tree,  and  are  cut  be- 
fore it  was  statutable  gros  boiSf  nor  the  wood  which  grew  from  the 
stool  on  which  the  gros  bois  once  stood,  but  stands  no  longer,  which 
is  the  case  with  the  black  poles  in  question,  nor  the  germins  which 
sprung  from  the  root  of  what  was  once  the  root  of  gfvs  bois.  To 
l)e  privileged,  it  must  have  been  once  an  accessary  to  a  then  exist- 
ing and  privileged  principal  matter  of  gros  bois  of  twenty  years' 
growth  ait  the  least  The  position  in  2  Inst.  643.  *^  If  a  man  cut 
down  timber-trees,  tithes  shall  not  be  paid  for  the  germins  or 

branches  which  grow  out  of  the  roots  of  what  age  soever,  for  that 

<    ■■  ■  ■  ■  ■  .. I    .. .  ■  ■    I        -.,    ■ .   I     ..  .        ,1  ■■  I.  ,.»^ 

(fl)  See  Th0  Canon  (f  Stratford  and  Lyndewodo*s  Gift.    Lyitd.  lib.  3.  fb.  96  b*  *97  «• 
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the  root  is  pared  of  the  inheritance/'  lias  a  bad  resison  assigned     1815. 
fin*  it :  for  everjr  tree  of  whatever  age,  and  .every  part  of  every  tree       ^^^ 
growing  is  properly  part  of  the  inheritance ;  and  the  authorities  cited         ^' 
in  the  margin,  viz.  Pkmd.  470.  and  1 1  Co.  49.*  are  not  sufficient  ^  •  g^  ^^ 
support  the  position.  In  Pkml.  470.f  the  question  whether  germins   1 33. 
growing  out  of  the  old  stoob  were  tithable  where  the  tree  itself  was  t^'  ^'^ 
cut  down  did  not  arise  in  that  case,  and  the  dicta  there  relate  rather  jiogen.' 
to  what  grew  from  the  trunk  where  the  tree  was  not  itself  cut 
down,  viz.  the  loppings  and  germins  of  hornbeam  pollengers  than 
to  what  grew  from  the  old  root,  and  what  is  said  in  1 1  Co.  49.  from 
the  date  assigned  to  the  determination  relied  upon,  i.e.  Pasch^ 
29  Eliz.  refers  probably  to  nothing  more  than  an  opinion  of  fVngf 
and  Clench^  which  is  to  be  found  in  Cro.  EUz.  57.  and  Moore  908. 
and  which  are  both  of  Easier  29  Eliz.  which  opinion  in  another  part 
of  it  where  it  says,  that  of  oaks  cut  under  20  years  of  age  no  Uthe  is 
due,  is  clearly  wrong.    The  passage,  therefore,  in  2  Inst.  648.  may 
be  considered  as  standing  upon  no  prior  authority,  and  in  latter 
times  it   has  certainly  been  impeached.    In  Walton  v.  Tryon^  Supra  sst. 
AmbL  183 J  and  Bum's  Ikrcl.  Law  (1751),  Lord  Hardancke  says, 
**  2  Inst.  642-8.  lays  down  some  general  rules  which  have  not  been 
contradicted,  except  in  the  case  of  germins  growing  from  the  stools 
of  trees 'that  have  been  entirely  cut  down,  and  this  with  reason, 
because  great  part  of  the  coppices  or  underwoods  of  the  kingdom 
are  germins  from  such  stools  of  timber  woods,  and  it  would  deprive 
the  clergy  of  tithes  of  many  underwood.    It  was  asked,  says  he^ 
what  difierence  whether  germins  grow  out  of  the  stools  of  trees 
entirely  cut  down,  or  from  the  head  after  it  is  lopped.    In  answer, 
there  is  great  difference,  for  as  to  germins  from  stools  there  am 
no  trees  remaining  from  whence  they  can  derive  the  privil^ge^  in  the 
other  case  there  are/'     Here  there  is  not  only  Lord  Hardmcke^g 
own  opinion  on  the  point,  but  an  assertion  by  him  that  this  rule  of 
'  Lord  Coke's  had  in  latter  times  been  contradicted :  and  there  are 
two  cases  since  in  which  it  is  clear  Lord  Coke*s  rule  has  not  been 
followed.     In  Amber  v.  Jackson^  8  Wood  225.  in  1769,  tithe  of  this 
'  very  description  of  wood  was  decreed  in  the  adjoining  county  of 
Salop.    The  question,   as  may  be  collected  from  the  pleadings, 
was  whedier  tithes  were  to  be  paid  ibr  878  black  poles  of  consider- 
ably more  than  twenty  years'  growth,  the  rector  insisted  they  grew 
from  old  stools ;  the  owner,  that  they  grew  from  their  own  roots ; 
^  witnesses  were  examined  on  both  sides,  and  counsel  heard,  and 
■  these  trees  were  adjudged  tithable.    This,  therefore,  is  an  authori^ 
in  point,  in  modem  tiroes,  upon  tliis  very  description  of  tree  in  an  ad- 
Joining  county,  and  tlie  judges  who  concurred  in  it  were  Par£^  C.  B. 
and  Svnjfthe  and  Adams  B.,  WaVbank  and  Hayward^  8  Wood  512.  Supnioss. 


1733  CASES- 

1815.  h  nearly  to  the  tame  edbct.  And  ifpoti  this  authorily,  fioHowing 
^^^  as  it  does  the  opinion  of  Lord  Hardwiekej  and  contradicted  bjr 
T.  tiothitig  hot  the  questionable  didum  in  2  In$t.  643.  we  think,  that 
we  cannot  say  that  the  verdict  in  this  case  is  wrongs  and  the  rale 
for  «  new  trial  must  ooosequently  be  disdiarged. 

Rule  dischei^ged*  (a) 


Saesier, 


Tr.  55  Geo.  III.    A.D.  1815.     C.  R 

Jutu  14.  Lard  Selsea  v,  Ptmell.    [6  Taunt.  897.] 

In  an  ac-  This  was  an  action  of  debt  upon  the  statute  of  2  &  3  Ed.  6. 

Betting  out  ^«  13*  ^^  iiot  setting  out  tithes;  and  upon  the  trial  of  the  cause 

tithes,  the  ^t  the  Sussex  Spring  Assizes  1815,  before  W6odB.f  the  defence 

proving  WES,  that  the  land  on  which  the  crops  had  grown,  whereof  the 

1^^  tithes  was  claimed,  were  barren   lands  within   the  exception  of 

ren,  lieson  the  5th  secdon   of  the  statute.      It  appeared  in  evidence,  that 

tibe  defend-  ^^  j^^j^j  j^^   question  had  been  parcel  of  Stanstead  Forest^  that 

The  proper  it  had  been  covered  with  timber  and  underwood ;  the  pro- 
rrani*^"  P"^^^^^  ^^^  some  years  since  stripped  it  of  the  timber  and  had 
within  this  now  permitted  the  occupier  of  the  land  to  grub  up  the  underwood, 
^Iheto'tiiB  *^^  ^^^  given  him  the  wood  for  his  pains ;  which  was  not  sufficient 
lAiid  re-  in  value  to  repay  the  expence  of  grubbing.  The  land  had  a  few 
2^|^^][|^  years  before  been  valued  at  95.  rent  per  acre,  and  was  then  let  at 
expence  \^^  sd,  an  acre.  After  grubbing  the  wood,  some  part  of  the  land 
manure  or  had  been  chalked  with  chalk  raised  from  the  substratum  of  the 
labour  to      same  land,  but  the  principal  part  of  the  crops  were  obtained  with- 

bnngit  t    M  •  1  1.1  ». 

into  a  pro-  out  Chalking,  or  any  other  manure,  and   without  extraordinary 

^til^on^  labour  or  expence.   The  crops  in  some  parts  of  the  land  were  good. 

The  staL  and  they  were,  on  the  whole,  sufficient  to  repay  all  costs,  and  leave  a 

sfts^js.  profit  to  die  farmer. 

remedial.  Wood  B.  left  the  case  to  the  jury,  according  to  that  which  is  laid 

Suprai7i7.  down  by  the  court  of  K.B.,  in  Warwick  v.  Collins,  (b)  to  be  die 

And  in  an  proper  enquiry,   whether  Ihe  land  was  of  such  a  nature,  as  to 

action  require  extraordinary  expence,  either  in  manure  or  labour,  to  bring 

thereon,  toe   .,  <«i.«  rr*t  n         i^  i  • 

court  will  It  mto  a  proper  state  of  cultivation.  The  expence  of  grubbing  was 
^wtanew  jjqj  ^q  {j^  taken  into  their  consideradon.  The  jury  found  a  verdict 
miitake  of  for  die  defendant,  subject  to  a  point  respecting  documentary  evi- 
the  Jury*      dence^  on  which  the  court  thinking  they  had  not  sufficient  informadon 

of  the  facts,  sent  the  cause  to  a  new  trial  without  deciding  the 

question. 

.  Skepkerd  Solicitor- General,  in  Easter  term  obtained  a  rule  nisi 

to  set  aside  the  verdict,  and  have  a  new  trial,  as  well  on  the  point 

(a)  See  also  Chiehesia'  ▼.  ShekUm,  MS.  in/n,  (5)  8  M.  &  S.  362. 
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resenr^,  as  on  the  ground  that  this  was  not  borran  land  within  the     1815. 

statute.  rZd&ZL 

Best  Serjeant  in  the  same  terai)  in  showing  cauae^  took  a  pre*        v. 
limtnaiy  objection,  that  this  was  a  penal  action,  and  that  where  the 
jucfge  had  gi?en  no  wrong  directions  to  a  jury  in  a  penal  action,  the 
coart  would  not  grant  a  new  trial  upon  the  ground  that  the  verdict 
was  against  evidoice*    Brook'q.U  v.  Middleman  (a),  Fonnereauy. 
Befmet  {b\  but  the  court  afterwards  were  of  opinion,  upon  the  author 
rity  otHoUown/  v.  Hewett  (c),  that  the  statute  was  remedial  rather 
than  a  penal  act,  in  which  case  a  motion  for  a  new  trial  was,  notwith* 
standing,  the  objection  entertained. 
;  Best  then  shewed  cause.    ' 
The  Saticitor^Generai  in  support  of  the  rule. 
GUAs  C*  J.,  now  delivered  the  judgement  of  the  court 
This  was  a  question  whether  the  land  was  barren  within  the 
meaning  of  the  statute  ;  the  proper  enquiry  in  these  cases  is,  whe* 
ther  the  land  was  of  such  a  nature  as  required  extraordinary  ex« 
pence.    My  brother  Wood  left  it  to  the  jury  whether  it  were  of  that 
description,  and  the  jury  fi>und  it  was.     One  ground  on  which  a 
0ew  trial  was  moved  for,  is  that  the  evidence  showed  that  the  land 
was  not  of  that  description ;  we  have  looked  carefully  ^rongh  the 
evidence,  such  as  it  is  re[k>rted  to  us ;  and  we  find  diat  there  is  no 
ground  to  say  it  was  barren  land.    Hb  lordship  th^i  passed  to  the 
other  point)  and  concluded  by  making  the  rule  absolute  for.  a  new- 
trial';  the  costs  to  abide  the  event* 

Rule  absolute. 


Tr.  49  Geo.  III.    A.  D.  1809.    C.B. 

HaUiweU  v.  Trqppes.    [2  Taunt.  54.]  jime  s. 

The  plaintifF  declared  on  the  statute  2  &  S  Edw.  6.  as  farmer  The  con. 
of  all  the  tithes  of  corn  and  hay  in  the  parish  of  Nidd  for  not  setting  ^^^ 
out  tithes.    The  first  count  was  for  the  tithes  of  ten  acres  of  wheat,  tithing  htj, 
forty  acres  of  oats,  and  ten  acres  of  barley;  the  second,  count  was  JJ^^IJto 
for  the  tithes  of  fortv«six  acres  of  hay ;  and  the  third  count  for  the  which  dw 
tithe  of  certain  acres  of  turnips ;  and  the  fourth  count  for  the  tithes  ^^Sected 
of  potatoes.     Upon  the  trial  of  this  cause,  at  the  York  Spring  ^  ^^ 
Assizes  1809,  before  Lawrence  J.,   the  plaindff's  counsel  in  his  ^Sing. 
opening  stated,  that  in  settmg  out  the  tithe  of  com,  the  defendant:  '^^  ^^ 
first  reaped  or  sheared  one  land,  and  as  the  reapers  came  back  mode  of 
again  to  begin  the  next,  they  severed  die  tenth  sheaf  and  threw  it  ^^  ^  ^^ 
into  the  furrow,  and  put  up  the  other  nine  into  shocks  or  stooks,  UMBb«»r 


(a)  10  Earti  26S.  (*)  S  WUi.  SO. 

^  (c)  tr.*  IS  a,  3.  10.     Seijt:  HOTb  MSS.,  p.  SS9,     S  Ww,  N.P.  Sd  ed.  1SJ». 

Vol;  IV.  Ef 
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1809*     'Without  letting  the  plaintiff  see  that  it  was  fairly  set  out;  but  be 
iraUiwdr    A^^^i'^ssed  no  evidence  to  the  last-mentioned  point,   nor   reAed 
V.         his  case  on  it     The  evidence  as  to  the  com  was,  that  in  the  two 
Ttot^.     preceding  years  the  plaintiff  had  set  out  the  tithe  in  stooks  or 
and  not  in    shocks,  Consisting  of  ten  sheaves ;  but  this  year  the  defendant  set  it. 
The  iiaridi-  ^"^  ^^  single  sheaves,  in  the  manner  above  mentioned,  having  on  the 
loncr  must    same  day  given  notice  of  his  intention  to  set  out  the  tithe.    The 
lesve  hb       plaintiff  did  not  pretend  that  it  was  unfairly  tithed  in  fact,  but  con- 
^IthTTw    ^^'^^^  ^^  ^^  ought  jto  have  been  set  out  in  shocks  or  stooks.   The 
a  reawHi.  '  evidence  as  to  the  hay  was,  that  on  the  same  day  on  which  it  was 
T^^^     cut  the  owner  tedded  it  abroad,  and  on  collecting  it  together  into 
■on  to  com-  what  Were  in  that  country  called  lap>cocks  or  foot-cocks,  he  set 
dOie  with     ^"^  every  tenth  cock«    It  was  admitted  that  the  grass  in  that  state 
them.  was  not  fit  to  put  into  a  stack,  it  was  neither  hay  nor  grass,  and 

when  the  defendant's  hay  was  again  spread  out,  there  was  not  room 
for  the  plaintiff  to  spread  out  his  tithe  to  dry,  without  treading  on 
the  defendant's  hay ;  as  much  space,  however,  was  left  for  spread- 
ing out  the  tithe  as  the  ground  that  the  tithe  had  grown  upon.  It 
was  insisted  for  the  plaintiff,  that  this  mode  of  tithing  could  not  be 
legal,  because  the  parson  was  debarred  of  the  opportunity  to  spread 
and  make  his  hay. 

Lawrence  J.  was  of  opinion,  that  both  the  com  and  the  hay 
were  properly  set  out;  and  that  it  was  sufficient  to  set  out  the  for* 
mer  in  sheaf,  and  not  to  put  ten  sheaves  together ;  and  the  jury 
found  a  verdict  for  the  defendant  upon  the  two  first  counts,  and  for 
the  plaintiff  on  the  other  two. 

Shepherd  Serjeant  moved,  in  Easter  Term,  to  set  aside  the  ver- 
dict, so  far  as  it  was  found  for  the  defendant.  As  to  the  hay,  he 
surmised  that  these  foot-cocks  were  not  quite  so  large  as  grass 
cocks ;  in  which,  according  to  some  cases,  the  tithe  may  l^ally  be 
set  out.  (The  court  interposing,  observed,  that  that  point  was  too 
well  established  for  argument,  and  that  it  was  only  strange  that  the: 
$uprai645.  ease  of  Newman  v.  Morgan  was  ever  agitated  at  all ;  it  was  dear 
the  tenant  must  cut  and  titlie  the  produce  in  grass  cocks.)  Shqn 
herd  S.  proceeded  to  observe,  that  the  mode  practised  in  this  case 
as  to  the  corn  precluded  the  parson  from  seeing  that  his  tithea- 
8uprai4S8.  were  fairly  set  out,  citing  Tennant  ▼•  Stubbing. 

Chambre  J.  If  the  owner  shocks  his  sheaves  so  soon  as  to  prevent 
the  comparison,  the  parson  must  of  necessity  have  the  right  to  pull 
them,  down  to  examine  them^  which  would  be.  attended  with 
monstrous  inconvenience,  (a)   .. 

(a)  Mardey  Serjeant,  wmic%a  curm,  here  men-  the  plaintiff,  because  tiw  tithe  was  let  oat  in  theaf 

tioned  the  cain'of  att  action  brought  by  a  fiumef  and  not  in  ikock,  and  the  case  was  never  after#arar' 

against  the  parson  for  not  tolling  away  his  tithes,  moved.      There  is  probably  a  misprint  in   the 

which  was  tried  before  Le  Blanc  J.  at  H^orcetter,  report,  and  the  words  «'  sheaT'  and  "  shod^," 

on  the  common  Jaw  right,  not  on  any  special  cus-  should  be  tmsposed,  as  hinted  by  the  learned 

torn  oi  tithng;  and  the  learned  judge  nonsuited  jqdg^  in  Shallcroi$  t.  JowUp  IS  Eapt,  S$4. 
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Mansfield  C.  J.  chserred,  that  cases  bad  often  been  agitated  in     1^09. 
the  Court  of  Exchequer,  upon  the  question  how  much  of  a  field 


may  be  cut  and  taken  away  at  one  time  without  letting  the  parson         ▼• 
see  more  of  it;  but  certainly  one  land  seemed  too  little.  ^'^* 

The  court  granted  a  rule  nisi  as  to  the  com,  but  refused  it  as  to 
the  second  count,  which  respected  the  hay* 

On  this  day,  Ltmrence  3^  on  reporting  the  evidence,  observed, 
that  the  plaintifi^  at  the  trial,  rested  his  case  on  the  ground  that 
the  common  law  mode  of  setting  out  the  tithe  of  com  was  in  the 
shock,  not  in  the  shea(  and  did  not  rely  on  the  point  which  Skqn 
herd  had  made,  that  the  parson  could  not  compare  and  judge  of 
the  equality  of  the  tithe,  nor  had  addressed  any  evidence  to  that 
point,  although  it  was  incidentally  mentioned  in  opening  the  case. 
Upon  the  principal  point,  that  the  common  law  mode  of  tithing  com 
is  in  the  sheal^  he  referred  to  the  following  authorities:  Lamby,  8upim77i. 
Tattersall  (a),  Bendish  v.  KenMe  (b),  in  both  of  which  cases  the 
defendant  relied  on  his  setting  out  the  tithe  of  wheat  in  the  sheaf; 
and  the  court  directed  an  issue  to  try  whether  the  custom  within 
the  parish  was  to  set  out  wheat  in  shock  or  sheaf;  but  this  issue 
would  not  have  been  directed  unless  the  common  law  method  were 
to  set  it  out  in  the  sheaf.     Gibsoris  Codexj  456,  says,  the  common 
law  method  is  in  the  sheaf;  so  1  Rollers  Jbr.  644.  pi.  5.,  and  in  pL  6^ 
<*  the  parishioner  is  not  bound  to  gather  or  set  up  his  com  in  hil- 
locks or  heaps,  but  it  is  a  good  manner  of  tithing  to  throw  the 
shocks  out,"  by  which  word  he  there  evidently  means  sheaves. 
Authorities  to  the  same  effect  are.  Anon.  Latch.  226.  Watson  549. 
Tennant  v.  Stubbing^ ^  Archbishop  of  York  v.  Stapleton\y  Erskine  v.  *  Suprm 
Ibf^]:,  Xjcdgar  Y.  Langle^.§     The  court    were  unanimous   that  ^^pn^ 
they  could  not,  upon  tlie  present  occasion,  go  into  the  question  t  Supra 
whether  the  parson  had  reasonable  time  to  compare  his  tithe  with  j  supra 
the  nine  parts,  as  the  case  did  not  turn  upon  that  point  at  the  trial ;  ^^^^* 
but  the  law  on  that  subject  clearly  was,  that  the  tithe  must  be  so 
set  out,  and  the  nine  parts  left  so  long^  that  the  parson  may  have  an 
opportunity  of  jod^g  by  the  view  whether  the  tithe  is  fairly  set 
out  or  not 

Rule  discharged. 


54  Gealll.  A-D.  1814.   55  Geo.  III.  A.D.  1815.  D.  P. 

1814. 

Blake  and  another.    Appellants.  Jufy  S7. 

Veysicy  Clerk.  Respondent.    [3  Dow's,  P.  C.  189.]     j^]^^f/ 

Ve¥8IEj  Clerk,  rector  of  the  parish  of  PlynUree^  brought  his  bill  ^3^  "* 
for  tithes  in  kind  against  Blake  and  Harris^  two  of  the  parishioners,  qwr^jun! 

.    ..  ■    ■    *<  ■   ■    9|  18Dj. 


•m  •  m 


(m)  S  Wood'f  Dm.  f  1  a.  (6)  lUd.  tiS, 

Ff  2 
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1814.     In  the  irnsweri  certain  moduses  were  alleged  as  to  several  of  \he 

^^^.        tithable  articles,  viz.   7rf.  for  every  milch  cow  depastured  in  the 

y.         parish,  in  lieu  of  her  milk ;  ld»  for  every  colt  in  the  parish ;  W.  for 

^^^'      every  hogshead  of  cider  made  from  apples  growing  in  the  parish; 

In  an  an-     2d.  for  every  acre  of  meadow  land  in  the  parish,  in  lieu  of  tlie  grass 

blufor'  *  /  ^^^  upon  it ;  and  Id,  for  every  garden  in  the  parish,  in  lieu  of  all 

tithes,  cer-    tithable  things  therein  produced :  all  payable  on  Easter  Day  in  every 

tomitfy  pay.  year.    The  plaintiff  having  taken  issue  upon  the  fact  of  the  existence 

ments  were  of  the  tnoduses^  some  evidence  was  ffiven  of  payments,  which  from 

alleged,and     ,.  „'  ,,  ®  '^•^  -  .f^ 

some  pay.  their  smallness  appeared  to  be  customary  payments,  but  without 
"°h"h  f  leaking  out  the  moduses  as  laid  in  the  pleadings*  The  Court  of 
their  small-  Exchequer  decreed  for  the  plaintiff,  and  the  defendants  appealed. 

neas,  ap- 
peared to  be  custonutfy,  were  shown  in  evidence,  without  making  out  the  Modiuet  as  laid,  the  Court  of 
Eichequer,  without  directing  an  issue  to  try  the  existence  of  any  customary  payments,  decreed  for  the 
pl|dntiff,  and  the  decree  was  affirmed  by  the  Lords. 

Sir  S.  Bomilly  for  the  appellants,  Dauncey  for  the  respondent. 
Semhie.  It  was  Contended  for  the  appellants,  that  an  issue  ought  to  h^ve 

a"  ^rochml  ^®^"  directed  to  try  the  existence  of  the  moduses.  On  the  ott^er 
modus,  it  hand  it  was  insisted,  that  even  the  evidence  for  the  appellants,  taken 
^i^notbe  jjy  i(;sg|f^  jj^j  qq^  made  out  their  moduses  as  laid;  and  that,  from 

whom  pay-  the  whole  of  the  evidence  taken  together*  it  was  dear  that  no  modus 
what  pLti-  existed,  and  that  no  issue  ought  to  be  directed.  It  was  also  con- 
cuiar  lands  tended  on  the  authority  of  Coggan  V.  Ijord  Lonsdak*^  that  thq  modus 
by  it.  ^As  badly  laid,  because  it  ought  to  have  been  stated  to  whom  it 

It  is  mate-    wos  payable,  and  for  what  period,  and  what  particular  parts  of  the 
nal  to  state  |^j^  J  j^  ^q  possession  of  the  defendants  were  covered  by  it. 
period  it  is        (Lovd  Redesdale,  —  I  doubt  that  objection  would  go.  to  every 
^^'  parochial  modus.     In  the  case,  of  Coggan  v.  Lord  Lonsdqlej  there 

lAoS^T.       W6>'e  particular  circumstances.     If  it  is  laid  as  a  parochial  mo(f»s 
it  will  cover  the  whole  parish.) 

They  say  2d.  for  every  acre  of  meadow  land,  but  they  do  not 
state  whether  they  mean  ancient  meadqw  or  what.  They  say  it  is 
payable  at  Easter ;  but  for  what  period  ? 

(Lord  Redesdale.  —  The  true  way  would  have  been  to  lay  it  as. 
payable  at  Easter^  for  a  year,  from  the  preceding  Easier,  It  is^ 
material,  for  in  a  case  of  modus  it  must  appear  for  what  period  it 
is  paid.) 

Lord  Eldon  C.  —  The  question  in  this  case  is,  whether  a  decree 
of  the  Court  of  Exchequer  in  England^  by  which  it  was  referred 
to  the  Deputy  Remembrancer  to  take  an  account  of  tithes  due  to 
the  respondent  as  rector  of  Uie  parish  oiPlymiree^  county  otDevoHf 
and  payment  thereof  was  ordered  to  be  made  to  the  respondent  by 
the  appellants,  is  justified  by  the  pleadings  and  evidence  in  the 
cause. 
^The  respondent  bad  filed  his  bill  for  payment  of  tithes  in  kihd,^ 
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kiy  which  the  appellants  answered,  alleghig  modiises  or  customary      1814. 
payments  with  respect  to  several  of  the  tithable  articles,  viz.  Td.  for      ^^^ 
every  milch  cow ;  Id.  for  every  colt;    4d.  for  every  hogshead  of        v. 
cider ;  Si  for  every  acre  of  meadow  land ;  and  Irf.  for  every  garden,        '^^' 
payable  at  Easter^  &c. 

The  plaintiff  took  issue  on  the  fact,  and  the  court  was  of  opinion 
that  they  were  not  proved  in  such  a  way  as  either  to  warrant  a  de- 
cree that  they  existed,  or  even  to  call  for  an  issue  to  try  whether 
they  did  or  not.     It  was  riot  contended  here,  nor  could  it  well  be,'  Where  « 
that  the  evidence  was  such  as  fully  proVed  the  existence  of  the  ^^  J^ 
modtises  as  laid;  but  it  was  insisted  that  the  matter  was  left  in  so  modiMUy  he 
much  doubt,  that  it  was  more  fit  to  direct  an  issue  to  try  whether  ^^^ccedje^ 
there  were  such  moduses  or  not     Now  the  defendants  could  succeed  cundum 
only  secundum  allegata  et  probata.     In  this  view  it  does  not  appear  profoio. 
to  me  that  the  case  as  to  the  moduses  is  proved ;  whether  they  might 
have  sustained  a  defence  and  established  moduses,  if  laid  in  some 
other  way,  I  do  not  undertake  to  say.     But  here  there  is  no  suffi- 
cient evidence  to  suppoit  the  allegations,  not  even  so  much  as  ac- 
cording to  the  principles  and  practice  of  the  court  called  for  an 
issue. 

Lord  Redesdale  delivered  a  concurrent  opinion^ 

Decree  affirmed. 
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Manby  v.  Curtis.    [1  Pri.  225.]  J<^n.  lo. 

Bill  by  the  vicar  of  the  parish  church  oi Lancaster  for  an  account  A  receipt 
of  the  tithe  of  hay,  and  all  small  tithes.  ^^re  than 

Defendants,  by  their  answer,  alleged  (as  to  hay  in  Bleasdale\  ^^y  y«^" 
that  a  modus  of  Bs.  Id.  was  payable  to  the  impropriate  rector  in  lieu  to  h%  put  ia 
of  tithe  of  corn  and  hay.    In  support  of  the  defence,  they  offered  in  ^  P'^°^®  * 
evidence  a  paper  purporting  to  be  a  receipt  for  such  modus,  as  far  meut  pur. 
back  as  the  year  1762,  which  they  •would  have  established  by  the  ^**^^!^ 
testimony  of  John  Gardner,  who  deposed  that  he  was  solicitor  to  received  m 
the  defendants ;  that  he  received  the  receipt  about  five  years  ago  ^Ses^Unot 
from  George  Parkinson,  formerly  a  defendant  in  this  suit;  that  the  admissible 
same  purported  to  be  a  receipt,  dated  23d  Nov.  1762,  from  James  Sief«:?of 
Smith,  on  the  behalf  of  Mrs.  Tomib/,  for  the  sum  of  5s.  Id.,  received  such  custo- 
of  Thomas  Curtis  for  a  prescription  rent,  and  in  lieu  of  com  tithes  menthaTr 
and  bay  in  Bleasdale,  due  to  Mrs.  Tomtbf  at  Michaelmas  then  past  >i>8  ^^^ 
That  he  believed  the  receipt  and  signature  to  be  the  hand-writing  of  u  to  eete- 
the  said  Jamet  Smith,  and  to  have  been  siimed  on  the  behalf  of  the  ^}^  *^  . 

i.  ,  . ,         .  1      n  -r  defence  of 

impropriate  rector  of  the  said  parish  of  Lancaster.  a  modu; 

Dawicey,  Martin,  and  Heys  objected  to  the  receipt  being  read ;  '*°**^!^ 
that  being  the  defendant's  own  evidence,  put  in  for  himselfi  it  did  *  proved  nho 
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1B15*     not  come  out  of  the  proper  custody;  that  it  could  not  be  permitted 

j^^^       to  afiect  third  persons ;  that  there  was  no  evidence  of  its  authen- 

V.         ticity;  that  it  might,  for  any  thing  that  was  shown,  be  a  forgery; 

and  that  there  should  be  proof  of  the  money  having  been  actually 

the  parties    paid;  the  hand-writing  must  be  proved,  and  it  does  not  appear  that 

ceipt*wCTe,   witness  ever  saw  Smith  write,  or  had  any  means  of  knowing  his 

and  in  what  hand-writing. 

and  unieM        Fonblanqtie  and   WethereU  submitted,  that  the  receipt  was  not 
Pf<^ '^      offered  strictly  as  a  receipt  to  prove  the  payment  of  a  sumof  mon^ 
hand-writ-    against  the  plaintiff  to  whom  it  was  due,  but  merely  to  show  that 
c^th'na^  the  plaintiff  and  his  predecessors  had  stood  by  and  submitted  to  a 
giving  it.      claim  by  a  third  person  adverse  to  their  right    Accounts  and  loose 
^^^      memorandums  have  been  received  after  a  lapse  of  time  in  evidence^ 
when  it  would  be  absurd  to  call  for  proof  of  hand-writing,  and  this  is 
a  transaction  of  a  remote  period  of  time.  Such  a  paper  must  be  con- 
sidered of  equal  authenticity  with  a  deed;  and  had  a  bond  with  an 
indorsement  been  ofiered  in  evidence,  it  could  not  have  been  objected 
to.    As  to  the  custody,  it  comes  out  of  the  hands  of  Parkinson^  who 
was  formerly  an  occupier  in  the  parish,  and  contributor  to  the  pay- 
ment of  the  modus,  and  therefore  entitled  to  the  custody  of  the  receipt 
as  his  discharge  for  his  quota.     The  paper  is  supported  too  by  the 
evidence  already  given,  that  the  payment  has  been  continued  to  the 
present  time. 

{Thompson  Chief  Baron. — The  question  is  now  on  the  admissibi- 
lity of  the  receipt,  and  you  cannot  aid  this  paper  by  other  evidence.) 
The  correspondence  of  subsequent  payments  is  merely  o£Fered  to 
show  the  paper  to  be  genuine :  the  same  rules  which  apply  to  a 
rector's  books  should  also  apply  to  a  receipt,  where  the  evidence  of 
its  authenticity  is  deducible  from  the  propriety  of  its  custody. 

If  this  receipt  be  not  admissible,  the  paper  which  was  produced 
and  received  to  prove  the  recovery  of  the  Quaker's  tithes  in  the 
year  1714  should  not  have  been  admitted ;  that  did  not  come  out  of 
the  proper  custody,  which  is  that  of  the  clerk  of  the  peace,  nor  did 
he  attest  its  authenticity,  nor  the  sheriff's  officer,  nor  the  magistrate 
who  ordered  the  levy,  yet  that  paper  was  admitted  to  be  evidence 
that  the  tithes  had  been  paid,  and  this  document  ought  equally  to 
be  received. 

Dauncey  replied. 

Thomj)son  Chief  Baron.  —  It  seems  to  me  that,  m  order  to  decide 
on  the  admissibility  of  this  receipt  as  it  purports  to  be,  we  should 
first  consider  what  is  the  nature  of  the  evidence,  and  for  what  pur- 
pose it  is  produced.  Now  this  paper  is  produced  as  matter  of  evi- 
dence to  show  that,  in  1 762,  a  man  of  the  name  of  Curtis  did  pay  to . 
A  man  of  the  name  of  Smith  a  certain  sum  of  5s.  7^,  as  a  modus  in 
jieu  of  cdrn  and  hay  tithes  for  the  township  of  EUasdale ;  and  it 
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l^pears  from  the  evidence  which  has  beeit  read  in  sup|;k)rt  of  the     I815» 
authenticity  of  thi9  paper,  tliat  it  was  delivered  to  the  witness^  who     ^anh^ 
was  solicitor  for  the  defendant,  by  the  defendant  himself.     Where      ^v* 
that  defendant  got  it  does  not  at  all  appear ;  he  is  indeed  stated  to 
be  one  of  tlie  occupiers  of  land  in  BleasdaUy  for  which  township  the 
tithe  of  hay  is  claimed  by  the  present  plaintiff*     The  holder  of  the 
I'eceipt  appears  to  have  been  an  occupier,  because  he  received  it  ia 
that  character,  but  it  seems  to  be  unauthenticated  in  any  way  what- 
ever.    There  is  no  evidence  who  Mr.  Smith  was,  nor  any  evidence 
(which  I  hold  to  be  extremely  material)  that  that  Smith  is  dead ;  for, 
^ough  this  is  fifty  years  ago,  without  evidence  of  his  death,  it  is 
not  to  be  presumed  that  this  document  can  be  substituted  in  lieu  of 
the  evidence  which  Smth  himself  could  give ;  therefore  it  seems  to  me 
to  be  essential  that  you  should  prove  that  Smith  is  now  dead.  I  take 
it  to  be  so  in  all  the  cases  of  vicar's  books,  because,  supposing  a  vicar 
to  be  alive  who  has  made  entries  in  his  book,  his  entries  are  then 
no  evidence^  he  must  be  called  to  prove  that  he  has  received  the 
sum  stated.     There  certainly  have  been  cases  where  former  vicars' 
books  have  been  found  in  the  possession  of  a  succeeding  vicar,  be- 
tween the  time  of  Charles  the  2d  and  George  the  2d,  when  a  man 
might  &irly  be  supposed  to  be  dead.     There  is  a  case  in  the  3d 
GwiUim^  84>7  (a),  in  which  the  book  of  a  collector  of  tithes  in  1679 
was  held  to  be  evidence  in  1753,  because  it  was  not  reasonable  to 
suppose  the  collector  was  then  alive,  and  that  ground  I  conceive 
was  enough.     Without  going  further  into  the  question  how  far  this 
receipt  was  authenticated,  and  whether  the  money  was  received  for 
the  impropriator,  certainly  better  evidence  than  this  might  have  been 
produced;  for,  if  this  sum  was  actually  received,  the  person  who  has 
given  this  receipt  was  the  collector ;  and  even  supposing  him  to  be 
dead,  they  might  have  produced  his  account  with  his  principal, 
and  legitimately  shown  that  he  had  charged  himself  with  the  receipt 
ofthbsum;  and  upon  that  ground  it  would  have  been  evidence ; 
but  at  present  it  seems  to  me  that  this  document  is  not  so  supported 
as  to  make  it  evidence  of  that  for  which  it  is  produced. 

Graham  Baron,  delivered  a  concurrent  opinion. 

Wood  Baron.  —  I  am  of  opinion  that  this  is  a  question  of  the 
greatest  importance,  for  if  this  receipt  should  be  rejected  as  not 
evidence,  the  consequence  will  be  the  subversion  of  all  moduses. 
A  person  who  pays  a  modus  can  show  no  other  title  than  his  receipt*. 
A  modus  is  an  immemorial  payment  in  lieu  of  tithes.  The  whole 
proof  of  it  must  depend  upon  parol  evidence ;  and  upon  no  better 
evidence  can  a  man  preserve  his  modus^  than  by  showing  his  an- 
cient receipts,  which  are  his  title-deeds,  for  no  other  can  he  have 
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18I5«  ta  establish  his  right ;  therefore  in  these  cases  1  conceive  that  re^ 
Jfirofitf  ^'P^  Stand  upon  the  same  principle  and  upon  the  same  footing 
V.  with  deeds*  I  admit  that  payment  must  be  proved ;  that  is  the  ge- 
neral rule;  but  that  rale  does  not  apply  to  real  estates  or  to  title- 
deeds.  Now  it  has  been  rightly  said,  that  if  this  had  been  an  ancient 
deed,  and  upheld  by  long  possession,  it  would  be  admissible  in  evi« 
dence;  I  will  try  it  bythatrule^  and  see,  first,  whether  there  is 
any  actual  proof  of  payment  on  which  this  receipt  can  be  bottomed. 
It  has  been  proved  by  Ainsley^  that,  for  many  years,  die  modus  had 
been  paid:  then  it  is  bottomed  in  possession.  The  next  question 
is,  what  is  the  age  of  it?  for,  had  it  been  a  modem  receipt,  I  agree 
it  would  not  be  evidence:  twenty  years  is  now  held  to  be  suffici^t, 
but  this  receipt  is  more  than  fifty  years  old ;  then,  it  if  it  had  been 
a  deed,  would  it  not  have  been  received  in  evidence?  Most  cer- 
tainly it  would,  and  a  receipt  in  this  case  is  also  evidence  of  title. 
But  then  it  is  said,  it  is  not  sufficiently  authenticated,  for  want  of 
being  shown  to  have  ooipe  out  of  the  proper  possession.  Is  it  not 
sufficiently  authenticated  if  it  is  proved  to  come  out  of  the  custody 
and  possession  of  a  person  who  has  lands  in  Bleasdale  f  and  it  does 
come  out  of  the  hands  of  a  defendant  who  resided  in  Eleasdak. 
If  it  comes  out  of  the  custody  of  any  one  of  the  occupiers,  it  comes 
out  of  tihe  proper  custody,  because  all  of  them  could  not  have  it: 
and  when  deeds  come  out  of  the  proper  custody,  do  you  ever  enquire 
whether  any  of  the  subscribing  witnesses  are  living?  No;  you 
give  credit  to  the  execution  of  them,  whether  the  witnesses  are 
living  or  dead.  Now  here  is  a  man  giving  a  receipt  fifty  years  ago;  is 
it  necessary  in  such  case  to  prove  that  he  is  living  ?  or  is  it  any  ob- 
jection to  a  deed  being  read  that  the  witnesses  have  not  been  proved 
to  be  dead  ?  It  certainly  is  not  so  in  modem  cases ;  all  must  be  pre- 
sumed to  be  rite  et  solemniteracta.  Had  this  receipt  been  one  hundred 
years  old  would  it  be  necessary  to  shew  who  Smith  was,  or  who  Mrs. 
Tcfwnley  was  ?  Where  an  instmment  is  of  so  great  an  age  you 
always  ^ve  credit  for  what  the  thing  purports  to  be ;  and  this  pur- 
ports to  be  a  receipt  from  one  Curtis^  and  what  could  he  have  to 
do  with  it  unless  he  had  some  connection  with  Bleasdale  for  the 
sum  of  Ssp  Id.  ?  (which  sum  has  been  proved  to  have  been  subse* 
quently  paid  in  lieu  of  the  tithe  of  com  and  hay ;)  and  that  is  the 
modus  now  set  up.  It  is  in  proo^  therefore,  that  he  actnidiy  paid 
such  a  modusj  due  at  Midiaelmai  then  last  past,  and  due  to 
Mrs.  Ttmtdey^  who  appears,  I  diink,  to  have  been  the  impropriate 
rector ;  and  it  is  sanctioned  by  foil  authenticity.  But  then  there 
is  another  objection,  that  the  cbte  may  have  been  put  to  it  at  a  dif- 
ferent period  from  the  time  of  payment^  whether  it  is  the  same  inlc, 
or  whether  &e  ^ct  has-i)een  produced  by  robbing,  I  cannot  tell, 
but  (he  character  of  the  hadd^writing  exactly  tallies.  On  the  whole. 
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I  thtfik  there  is  no  doubt  at  all  about  iUi  being  a  genuiiie  receipti      IB¥6. 
and  of  the  date  which  it  purports  to  be«    Now  let  us  be  conmient    ^J^^^  ' 
widi  ourselves ;  we  admitted  the  Quaker's  paper;  and  Why  ?  because      _  t. 
We  ooneeired  it  came  out  ef  the  proper  cMtody ;  and  I  tonceiye 
Ais  to  be  of  the  same  nature :  it  is  evidence  of  title»  and  I  am  sure 
diat  if  ancient  receipts  cannot  be  produced  in  evidence^  'thei*e  must 
be  an  end  of  title.-    Upon  these  grounds  I  think  this  doctiitadDt  is 
a  muniment  of  title,  and  ought  to  be  reeeivedJu  evitlenoe. 

Richards  B. — Hiis  question  is  new,  and  in  many  points  of  •tiew 
is  a  very  important  one ;  but  in  my  judgement  it  does  not  seem  to 
be  of  great  consequehce'  in  this  case*  I  have  no  doubt  that  peceipts 
in  many  cases  are  not  only  admissible,  but  that  they  are  evidence 
of  a  very  strong  nature.  The  question  here  is,  wh^llier  die  receipt 
now  produced  is  evidence  to  be  received?  and  let  us  see  how  it 
stands.  It  was  produced  by  the  solicitor  of  one  oftibe  defendants  five 
years  ago^  he  himself  being  dead,  so  that,  in  faot,  it  is  no  niore  "than 
the  production  of  it  by  tfie  defendant  himself  If  he  were  now  a  patty 
to  the  cause;  then  it  comes  to  this,  \i^hether  Bs.  7^  has  in  point  of 
feet,  been  paid  to  the  rector  of  the  parish  in  lieu  oftithe  of  hay. 

The  defendant  in  tiie  cause  produces  the  receipt  in  question,  and 
I  wish  to  ask  whether,  if  this  had  been  abill  brought  by  the  rector^ 
that  would  have  been  quite  a  sufficient  answer  ?  Suppose  the  rector 
had  said,  <  I  am  entitled  to  the  tithe  of  hay  and  com;'  and  the 
defendant  sitys,  *  True^  you  are;  but  I  have  paid  for  hay  and  com 
an  annual  customary  payment,  and  I  produce  to  you  a  receipt  in 
the  name  ci  James  Smith ;'  now  would  that  receipt  have  bound  the 
I'ector  without  stating  something  more^  without  proving  that  it  was 
a  receipt  given  by  the  rector,  or  some  person  authorised  ^  give 
it?  Would  it  be  enough  to  say,  ^  I  have  a  receipti  I  am  theoo* 
cupier;  I  am  the  person  who  is  now  called  upon  to  pay  tithes  in 
kind,  but  having  paid  this  sum  in  the  shape  of  a  fmnbi^  I  ^ve  cvi* 
dence  by  your  receipt  for  the  money,  that  I  have  paid  it  as  a  mo^ 
dus  ?*  Now  I  concdve  it  impossible  to  make  this  receipt  evidenoe 
against  the  rector,  without  jiving  that  it  bad  been  received  by  the 
rector  himself,  or  somie  other  person  by  his  authority;  there  is  sot 
the  least  evidence  of  any  such  things  and  it  is  infinitely  more  strong 
as  against  a  third  person.  I  am  willing  lo  concede  that  a  reqeipt  may 
in  some  cases  be  evidence  of  the  title  of  a  person  who  daims  tile 
advantage  of  a  medmj  but  still  it  is  very  diffsrent  finom  the  ease  of 
a  deed:  a  deed  when  executed  is  coi^lete  and  c<MMlusive^  but  a 
receipt  is  only  evidence  of  a  payment;  and  how  can  it  be  produced 
as  against  the  vicar.  Here  he  put  in  an  endowment,  and  the  occu- 
pier says,  ^  you  have  not  in  feet  received  tithe  of  bay  and  oom^ 
but  another  person  has,  and  I  have  paid  it  sub  mode  to  him/  Then; 
the  person  supposed  to  have  4nade  this  psiy Qlent,  or  whose  ooca< 
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181 5.  pier  is  supposed  to  have  made  this  pajrment,  prodaces  tliis  receipt 
j£a^  aod  askff  the  court  to  conclude  the  vicar,  because  he  produces  a 
▼^,  receipt  given  by  somebody  nobody  knows  who,  to  somebody  nobody 
knows  whO|  and. on  behalf  of  somebody,  nobody  knows  who»  I  have 
DO  ground  to  presume  that  Mrs.  TownUy  was  the  agent  of  the 
rector ;  aqd  the  view  I  take  of  the  case  is  shortly  this :  here  is  a 
receipt  given  by  somebody,  who  is  not  stated  to  have  received  it 
from  the  rector  by  a  person  who  may  be  living,  and  who,  if  living 
must  necessarily  have  been  examined  as  a  witness,  because  it  is, 
after  all,  a  fiict  that  might  be  proved  by  him.  You  do  not  ;5ay  that 
he  is  dead;  and  if  he  is  living  he  ought  beyond  all  question  to  have  ^ 
been  examined,  for  it  would  have  been  better  evidence ;  and  that 
is  the  difference  between  this  case  and  that  of  deeds.  The  man 
himself  should  be  called,  and  if  he  cannot  be  called,  you  must 
prove  his  hand- writing  and  even  then  you  must  account  for  the 
manner  in  which  the  writing  has  come  into  your  possession,  and 
under  what  circumstances  it  has  been  left  with  you ;  but  here  it  is 
produced  merely  as  a  naked  paper  without  tlie  least  concomitant 
circumstance  to  show  its  authenticity. 

I  therefore  concur  with  my  Lord  Chief  Baron,  and  my  Brother 
Graham^  that  this  evidence  ought  not  to  be  received. 

Evidence  rejected. 
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S.C. 

sMonhss.  Brooksbi/f  Clerk  v.  Watls.    [6  Taunt.  SSS.] 

A  pariah.  This  was  an  action  brought  to  recover  a  sum  of  money  due  as 
^^oom^  a  composition  for  tithes  due  to  the  plaintiff  in  right  of  his  benefice 
pounded  and  retained  by  the  defendant.  The  plaintiff  proved  an  account 
pvBOQ^ne  *c^^  between  the  defendant  and  himself  for  the  preceding  year, 
your  for  his  whereby  it  i^peared  that  the  defendant  had  paid  money  for  the 
IMS  not  de-  Several  tithes  of  that  year,  which  was  sufficient  to  raise  the  inference 
^™^>>^  that  a  composition  subsisted,  and  there  was  no  proof  of  any  notice 
aitum,  Ju^  to  determine  it  The  defence  relied  on  was,  that  the  plamtiff  had 
"^  dL."^  obtained  possession  of  his  benefice  by  simony,  to  which  he  was 
fenoe  to  an  himself  a  party ;  but  Le  Blanc  J.  rejected  the  evidence  of  the 
^nez^r  ^^'^^^y  ^P^^  ^^  ground  that  there  had  been  a  composition  for  the 
year'a  com.  tithes  between  the  plaintiff  and  the  defendant,  which  was  not  yet 
^tton-  determined,  and  the  verdict  passed  for  the  plaintiff, 
that  the  ^  Shepherd  Solicitor  General,  now  moved  to  set  aside  the  verdict^ 
Ihno^^  and  have  a  new  trtaL 

Gibbs  C.  J.  —  I  am  of  opinion,  that  the  decision  of  the  learned 
judge  was  perfectly  right,  and  that  the  present  case  is  not  dis- 
tinguishable  in  principle  from  the  case  cited,  of  use  and  occupation 
for  glebe  land  belonging  to  a  benefice  to  which  the  lessor  bad  been 
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feimoniacally  presented,  (a)  The  defisndant  in  this  action  has  under- 
taken to  the  plaintiff,  that  if  he  is  permitted  to  retain  his  tithes  be 
will  pay  the  plaintiff  a  competent  sum  of  money  in  lieu  of  them* 
He  has  been  permitted  to  retain  them,  and  when  be  is  called  upon 
to  pay  his  money  he  carps  at  the  plaintiff's  title  to  the  tithes.  The 
answer  to  the  objection,  I  think,  is,  that  the  defendant  has  enjoyed 
the  consideration,  and  had  the  full  benefit  on  his  side  of  the  con- 
tract, and  that  the  plaintiff  is  therefore  in  like  manner  entided  to 
claim  the  benefit  of  his  bargain. 

Rule  refused* 
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Byam  v.  Booths  (manor  or  township  oiKUUrby.) 
V.  Lawson^  (Catiertck  and  Brough.) 


V.  Crowe  and  others,  {EUerion  on  SwalCf  Bolton,  and  Scortoti.) 

▼.  Wood  and  others,  ( TunstaU,  Colboume,  Scotton,  Uckerby^ 

East  and  West  Appleton,  and  WhitvoeU.) 
▼.  Fawcett  and  another,  (the  fiirm  called  Greenbury  Grange.) 

[2  Pri.  2S0.] 

The  plaintiff,  vicar  of  Catterick  in  Yorkshire,  which  is  a  large 
parish  consisting  of  sixteen  several  townships  and  hamlets,  filed 
bills  against  the  above  defendants,  owners  and  occupiers  of  land 
therein,  for  tithes.  The  defendant  Booth,  pleaded  a  modus  of  4tl. 
payable  in  lieu  of  all  tithes  within  the  manor  or  township  of 
Kellerby. 

Sir  J.  Lawson,  for  himself  and  the  other  defendants  joined  with 
him,  who  were  some  of  his  tenants,  claimed  the  tithe  of  corn,  grain, 
hay,  and  agistment,  extending  over  the  townships  of  Catterick, 
Brough,  TunstaU,  and  Bolton,  otherwise  BoUonrupon^Swcde,  East 
Appleton,  and  Scorton,  as  impropriator. 

The  defence  of  Crowe,  in  respect  of  the  lands  in  the  township  of 
EUerton-^m-Swale,  was  nearly,  the  same  as  that  of  Sir  John  Law- 
son,  strengthened  by  the  word  herbagium  having  been  used  in 
some  of  die  grants  to  his  ancestors  and  other  documents  of  the 
EUerton  tithes. 

Wood  and  his  Co-defendants  pleaded  the  right  to  agistment  in 
their  several  landlords,  by  the  same  tide  as  that  pleaded  by  Lawson 
and  Crowe,  which  was,  that  they  and  those  claiming  under  them, 
having  admitted  the  vicar's  tide  to  all  tithes  except  com,  grain,  hay, 
and  agistment,  were  possessed  of  those  tithes ;  alleging  that  the 
rectory  of  Catterick  and  the  advowson  of  the  vicarage  was  formerly 
part  of  the  possession  of  the  late  monastery  of  St.  Mary,  in  the 
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(«}  Cook  ▼.  LoJey,  S  T.  R.  4. 
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1816.     snburbs  of  the  city  of  Ycrk^  and  so  continued  down  to  the  tune  of 
-   the  dissolution  of  that  monasteiy ;  and  that  the  said  monastery  was 


T.  one  of  the  krger  order;  and  that  the  alien  priory  of  Bagare  in 
-^^  Brittany^  or  some  religiotts  bouse  in  England  subordinate  thereto, 
Depoadoos  and  also  the  monasteries  of  St.  Martin  and  St  Agathoj  near  Bich' 
11^^.  iMnd^  in  the  said  coun^  of  Yorki  were,  at  the  time  of  the  dissola- 
mtttod,  tbn  thereof  respectively  seized  of  or  well  entitled  to  certain  por- 
ndi£bai«  ^^^^  ^  tithes  within  the  said  parish  of  Catterick;  that  the  alien 
•Mwer,  or  pnoiy  of  Bagare  was  dissolved  in  the  reign  of  Edward  4.,  and  the 
could  be  monasteries  of  St  Martin  and  Agatha  in  the  reign  of  Edward  6^ 
^?^  and  that  on  such  dissolution  the  said  rectory  and  advowson,  to- 
wUi  not  gether  with  all  the  tithes  of  com,  grain,  hay,  and  agistment  aris- 
^^"^bUi  ^'  ^*'  within  the  said  parish,  became  lawfully  vested  in  the 
claiming  crowu ;  that  the  said  parish  of  Catterick  is  very  extensive,  and 
^Hj!,^^^  hath  from  time  immemorial  been  divided  into  several  townships, 
a  puiih,  (setting  out  the  ecclesiastical  divisions;)  tliat  by  divers  mesne  convey- 
hL  iSy*  ances  from  the  crown,  Sir  John  Lawson  and  the  other  defendants 
only  u  to  had  become  seised  in  possession  of  all  the  tithes  of  com,  grain,  hay, 
1^  S^  and  agistment  within  the  sai^  townships ;  and  that  no  tithe  of  hay 
^^  and  agistment  hath  ever  been  paid  by  him  or  his  predecessors  to 

the  vicar  of  the  said  pariish,  or  any  compensation  in  lieu  thereof. 
All  admit  agisdng  barren  cattle^  but  state  they  have  never  paid 
agistment  tithe. 

Fawcettf  and  the  other  defendants  joined  with  him,  pleaded  an 
exemption  from  all  tithes  extending  over  a  tract  of  land  within  the 
said  parish,  consisting,  as  was  alleged,  of  600  acres,  which  was  and 
always  had  been  called  Greenbury  Grange^  and  which  having  been 
formerly  parcel  of  the  possessions  of  the  Cistertian  Abbey^  or  Ho- 
nastery  of  Fountains  in  York^  had  been  immemorially  privil^;ed  by 
exemption  from  tithes  whilst  in  the  occupation  or  manuranoe  of  the 
owners,  and  as  owners  these  defendants  now  claimed  the  exemption 
plefijded. 

A  great  body  of  evidence^  depositions,  and  documents  was 
brought  forward  and  read  on  both  sides. 

The  court  not  coinciding  in  opinion  on  all  the  points  of  the  case 
delivered  their  opinion  seriatim. 

Bichards  Baron.  —  As  all  these  cases  depend  on  the  same  evi- 
dence^ and  several  of  them  on  nearly  the  same  points,  it  may  be 
convenient  to  take  them  all  at  the  same  time.  There  has  been  in 
each  case  a  great  mass  of  evidence  gone  into,  very  much  of  which 
might  have  been  dispensed  with,  not  bearing  very  materially  on  the 
question.  In  my  view  of  it,  therefore^  I  shall  apply  myself  wholly 
to  the  celnsidantion  of  its  general  result 

These  were  bills  filed  by  a  vicar  for  small  tithes,  and  his  general 
right  is  admitted  by  all  the  defendants ;  but  the  great  question  to 
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disposed  ol^  and  which  appears,  to  have  been  the  principal     1^16^ 
object  of  the  suit,  is  the  vicai^s  right  to  agistmrat.    And  I  think  he 
haj5  very  satis&ctorily  made  out  his  case.     At  one  tiine»  it  appears* 
that  he  had  not  a  title  to  all  small  tithes,  he  was  afterwarda  in  tha 
perception  of  many  which  he  had  not  originally.    Some  titbahle 
matters,  indeed,  were  not  in  eaustence  at  the  time  he  was  first  enr 
dowed.     There  must,  therefore,  haVe  been  a  subsequent  endow* 
ment,  and  it  is  a  necessary  inference  that  it  must  have  been  of  all 
small  tith^  which  wiU  include  tithes  not  in  existence  before.    As 
no  evidence  to  the  contrary  appear,  I  think  he  has  made  out  a  title 
by  enjoyment  and  perception  to  all  small  tithes,   for  I  see  him 
going  beyond  the  original  endowment,  and  recdving  tithes  of  which 
be  was  not  then  possessed;  and  by  so  doing,  according  to.all  the 
decided  cas^,  I  think  he  proves  himself  entitled  to  them  alL   Now, 
as  to  agistment,  there  is  certainly  no  distinct  evidence  of  percepdon 
by  him,  but  there  is  also  none  of  perception  by  any  other  person, 
OT  of  retention.    It  lies,  therefi»e^  between  him  and  the  rector; 
and  there  is  clearly  no  evidence  of  the  rector  taking  any.    There 
is,  inde^  some  evidence  of  the  vicar  having  taken  some  such  tithe, 
thpugh  I  do  not  rely  entirely  on  the  wool  payment,  for  it  may  be 
said  it  was  not  paid  as  agistment,  though  I  think  it  clearly  was 
agistm^t     In  the  cause,  in  this  court,  i£  Anthony  y.  Smithson  (<?), 
all  small  tithes  were  claimed,  and  there  was  a  decree  for  tithes 
generally.    It  may  be  said,  that  that  suit  was  only  applicable  to 
the  township  of  ITtjpfiy^,  but  if  you  give  agistment  tithe  in  any  part 
of  the  parish  you  give  it  as  endowed*.    A  vicar  having  shown  him-* 
self  endowed  of  small  tithes,  and  none  having  been  shown  to  be 
enjoyed  by  any  one  else^  no  proof  of  perception  is  necessary,  and 
therefore  tithe  of  agistment,  not  having  been  actually  received  by 
him,  does  not  in  any  manner  prejudice  the  plaintiff's  claim.   Agist- 
ment.fU  nomine  has  not  been  paid,  generally,  till  of  late  years.  I  re- 
member  its  being  first  demanded  in  one  part  of  the  country,  and  I 
advised  the  claim.    Pfoof  of  an  endowment  of  the  small  tithes  has 
been  held  sufficient  to  support  a  demand  of  agistment,  though  it 
has  never  been  received  bcsfore.     Now,  in  this  case,  an  endowment 
is  pcDved,  and  no  titie  to  any  small  tithes,  either  by  perc^tion  or 
otherwise,  is  shown  to  be  in  any  other  person. 

But  it  is  said,  that  in  one  of  the  grants  fi«m  the  crown  as  to  one 
part  of  the  parish,  the  word  herbagimn.  is  used,  and  that  it  must 
mean  agistment  Now,  I  think,  that  a  word  of  very  equivocal 
meaning,  inasmuch  that  it  may  mean  grass  or  hay ;  yet,  I  do  not 
think  it  can  be  construed  to  mean  agistment  in  any  instance,  and 
therefore  I  think  there  is  no  distinction  to  be  made  on  that  account 

(a)  1  Wtfpd't  Dicr.  lOJ.  115. 
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1816*  as  to  that  township.  Whaterer  may  be  the  true  meaning- of  Aer^ 
j^^^  sgiuMf  there  has  been  no  perception  of  this  species  of  dthe  proved 
▼•  to  have  been  enjoyed  under  that  word,  and  therefore  I  think  the 
^^'^^  plaintiff  entitled  to  it.  As  to  Greenbufy  Grange^  and  the  township 
of  KUlerijff  there  is  no  difference  of  opinion  in  the  court.  We 
think  there  should  be  an  enquiry  in  both  these  cases,  and  therefore 
issues  must  be  directed.  But,  except  as  to  those  two,  I  am  disposed 
to  decide  for  the  plaintiff  on  the  whole  bill.  It  may  be  said,  that 
we  should  wait  till  these  questions  are  tried  before  we  come  to  a 
final  decision,  however  clear  we  may  be  as  to  the  rest  of  the  parish^ 
and  that  the  bills  should  be  dismissed  if  the  verdict  should  be 
against  the  plaintiff  on  those  issues  ;  but  that  is  a  novel  opinion  to 
me.  I  never  understood  that  if  a  plaintiff  does  not  succeed  in  hb 
claim  as  largely  as  he  lays  it,  he  should  therefore  foil  as  to  the  part 
he  proves.  If  a  vicar  demands  dthe  of  a  whole  parish,  and  estab- 
lishes his  right  only  as  to  three  parts,  I  have  always  understood 
that  the  bill  should  only  be  dismissed  as  to  what  he  does  not  provesi 
I  know  no  way  of  answering  so  new  a  proposition  but  by  stating  it, 
for  I  know  not  on  what  grounds  it  rests;  I  think,  therefore,  there 
should  be  a  decree  in  favour  of  the  plaintiff  for  tithes  throughout  all 
the  parish,  except  KUtetiy  and  Greenbwy  Grange. 

Wood  Baron.  —  I  mudi  regret  that  I  again  differ  from  the  rest 
of  the  court,  as  I  fear  I  shall  in  other  cases.  (Having  stated  the  bill 
and  answer  in  Byam  v.  Lcmson :)  The  plaintiff's  right  to  agistment 
is  the  only  question  between  the  parties  in  this  case;  and  here  a 
preliminary  objection  arises :  I  take  it  a  vicar  is  bound  to  make  out 
a  title  in  all  parts  of  a  parish  over  which  be  claims  generally,  and 
that  if  be  do  not,  his  bill  should  be  dismissed.  On  that  ground,  I 
think  he  has  failed,  for  in  KiUerhy^  which  is  one  of  the  divisions  of 
this  parish,  where  he  has  stated  himself  to  be  endded  to  dthes  in 
kind,  it  turns  out  that  he  is  endded  only  to  a  money  payment* 
The  bill,  therefore,  I  think  fails  altogether.  Then  what  is  die  de- 
fence set  up  ?  As  far  as  relates  to  the  township  of  EUerton^  there 
is  a  dear  dde  to  the  dthe  of  hay  and  herbage  made  out  by  Mr. 
Crane,  and  there  also  he  has  failed.  He  has  &iled  too  as  to  Green^ 
hay  Grange,  which  is  proved  to  be  originally  part  of  Fountains 
Abbey,  and  so  exempt  in  the  hands  of  the  owners,  which  the  two 
defendants,  Fcaocdt  and  OiM.waite  are.  Although  a  rector  is  en- 
tided  of  common  right,  and  it  is  therefore  not  necessary  for  a  rector 
or  vicar  to  prove  title  to  all  dthable  matter,  yet  it  is  quite  different 
8apn5ii.  as  to  stating  his  dde.  In  BtUton  v.  Honey  {a)  an  objection  waa 
taken,  that  the  plaintiff  had  not  set  fordi  how  he  was  endded,  which 
was  overruled,  because  the  defendant  admitted  him  to  be  vicar^ 

(a)  Hwd..lSO,. 
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(bough  the  report  says  it  had  often  been  ruled  oontraryi  it  being  the     I8I64 
ground  and  foundation  of  the  plaintiff's  bill.     I  cite  that  case  to      j^^ 
show  that  the  courts  have  not  considered  the  stating  a  plaintiff's        v. 
title  in  his  bill  to  be  a  mere  matter  of  form.     Endowment  is  con«*     ^^^^^^ 
stantly  proved,  I  admit,  by  perception ;  and  even  a  subsequent  en- 
dowment may  be  proved  by  usage,  but  it  must  be  proved  as  laid ; 
and,  therefore,  if  a  plaintiff  lays  his  claim  throughout  the  whole 
parish,  and  proves  it  in  some  parts  only,  he  fiuls  altogether.    If  a 
prescription  at  law  is  not  fully  proved  it  fails ;  it  is,  therefore,  not 
matter  of  form.     If  a  partial  right  be  claimed,  the  evidence  must 
be  confined  to  that  part.     If  a  general  right  be  claimed,  a  partial 
proof  will  not  support  it:    for  evidence  in  part  is  not  good  if 
the  claim  be  general.     Here  evidence  has  been  received  in  parts 
that  did  not  affect  Killerby  because  the  claim  is  general  and  extends 
over  the  whole,  aldiough  the  plaintiff  has  failed  in  proving  the 
whole.     If  he  had  only  claimed  in  Kilierbyy  he  could  not  have  given 
evidence  as  to  other  parts  of  the  parish.     It  is  not  necessary  to 
dte  cases  as  to  the  rule  at  common  law,  but  I  will  mention  those 
Of  MitcheU  v.  Mortimer  (a),  and  The  King  V.  The  Inhabitants  of 
tfermitage  (6),  which  establishes  it  clearly. 

I  think  die  vicar  should  have  excepted  KiUerby  and  the  other 
township,  in  which  he  has  failed;  and,  if  not  originally,  he  should 
have  amended  his  bill  after  answer.  If  an  issue  had  been  directed* 
the  jury  must  have  found  against  him.  It  is  said  a  judge  may  en- 
dorse what  is  proved.  I  cannot  tell  how  that  may  be :  it  must  de- 
pend on  circumstances.  It  may  be  said  greater  laxity  is  allowed 
in  equity  in  laying  a  claim,  than  in  common  law  pleadings.  I  know 
it  is  so  in  fact,  but  the  tithe  Imd  must  be  proved,  otherwise  the 
whole  bill  might  be  read  hereafter  as  proof  of  a  general  right 
dirough  the  whole  parish.  The  objection  which  was  made  in  Trams  Supniisr^ 
T.  ChaUoner  has  a  strong  application.  The  plaintiff  claiming  tithes 
in  kind  in  certain  townships  within  the  parish,  alleged  in  his  bill, 
that  he  was  entided,  as  vicar  of  the  parish,  to  the  tithes  in  question 
in  those  townships,  which  he  attempted  to  support  by  proof  of  the 
payment  of  tithe  in  all  other  parts  of  the  same  parish ;  and  the  ob- 
jection taken  by  the  court  was,  that  it  was  evidence  of  a  general 
right,  whereas  the  aU^^ation  was  of  a  particular  right,  and  that  thus 
the  defendant  might  be  misled  in  his  defence.  The  court,  there- 
fore^ thought  that  what  was  the  case  as  to  other  townships,  was  not 
evidence  generally  so  as  to  affect  the  particular  township  for  which 
tithes  were  sought.  In  the  case  Leigh  v.  Mauddey^  from  Btmbury^  SapmTOS. 
the  court  said,  that  a  defendant  might  in  equity  insist  on  several  d^ 
fences  which  are  consistent,  yet,  having  undertaken  to  prove  a  general 

— *— -     --  -  -  -  -  II  ■       II       ■    _  ^  ^L-^^  ~ ' ' ~-^^-^^~^-^— * 

(a)  Hob.  9P9«^     .  0)  Girtli.  S41»  .    . 
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Wfi}  cxsempcioni  hj  fiuliog  in  tbat  he  caniiot  baye  tbe  benefit  of  the  otfaeK 
^^'  points.  Although  that  was  the  case  of  a  defendant,  the  reasoning 
T*  is  geeendly  applioable  to  that  of  a  plaintiff.  As  it  regards  the  evj- 
'^^^  dence  also$  the  mode  of  laying  the  prescription  becomes  very  wm* 
ftipmsecx  teriaL  In  the  case  of  the  Earl  of  CUmricard  v.  Lady  Denion, 
where  a  custom  was  allegedf  that  all  the  owners  and  proprietors  of 
any  coppice  or  wood  in  the  Weald  of  J&yi/:  should  be  discharged  of 
tithe  for  all  manner  of  wood,  such  a  general  allegstion,  if  per* 
mitted)  would  have  the  efiect  of  excluding  the  testimoBjB  of  any 
one^entitled  to  be  discharged  from  payment  of  tithe  for  any  wood 
within  the  Weald^  although  they  should  have  no  intmst  in  >th0 
iqiuestion  as  to  the  particular  part  in  dispute  between  the  parties  to 
die  suit;  and.  so  it  would  be  (it  is  said)  in  the  case  of  a  common, 
if  the  right  be  alleged  in  a  whole  vill,  and  in  the  case  of  a  modus 
so  laid.  Now,  to  apply  the  doctrine  of  that  case  to  the  present, 
the  general  mode  of  alkging  title  to  tithe  through  the  whole  parish 
would,  asiii  thecase  of  a  general  prescription,  exclude  all  parishi<» 
cmers  as  witnesses  for  the  defendant;  and  thus  an  undue  advantage 
would  be  gained  by  a  plaintiff  laying .  it  too  laigi^y*  The  -  mamier 
crf'laying  the  title  makes  a  great difierenoe  in  point  of  evidence^  «ad 
might  be'  mtode  the  means  of  promoting  the  most  manifest  injastipe. 
Therefore,  jny  opinion  is^  that,  as  in  all  the  suits  tfie  title  is  laid  too 
largely,  the  bill  should  be  for  that  reason  dismissed^  or  at  least 
suspended  till  the  issues  have  been  tried.  As  to  KiUertg^  there 
must  be  an  issue ;  and  I  think  that  the  defence  is  proved,  unless  the 
vicar  diuses  an  issue. 

I  will  now  examine^  first,  the  vicar  general's  right ;  and,  secondly, 
the  dreumstances..    It  seems  there  had  been  an  endowment  before 
the  lime  of  the  taxation  of  Pope  Nicholas  in  ]  291,  for  the  vicaFage- 
is  noticed  in.  that  document  and  valued  at  ISL  6s.  Sd.f  and  rit  is 
stated  to  pay  an  annual  pension  of  \Ss^  ^d.  ,to  the  abbot  juid^xin*^ 
vent  of  SainU  Marjf%,    But  bb  no  endowment  haa  been  produced, 
we.caft  only  collect  of  what  tithes  it  consisted  by  evidence;  and  it 
is  plain  it  was  not  endowed  of  all  tithes  originally,  as  appears  by 
tfaotact  of  Ar^bishop  Zotieiinthe  year  1344.,  It  is  aigued  that, 
though  those  Uthes  then, belonged  to  the.  monastery,  there  nmst* 
have  be^n  a  subsequent  endowment* 

The  next  evidence  for  the  vicar  b  the  Ecclesiastical  Surpof*^ 
*'  Hay*'  is  mentioned  there  as  belonging  to  him,  but  it  is  x^Iear 
that  hay  was  not  his :  so  that  shows  these  ancient  documents  are 
not  very  correct  Then  minute  and  privy  tithes  are  mentioned, 
anounthig  to  61.;  but  does  that  show  that  he  is  entided  to  all 
stnaU  tithes  ?  He  is  only  entitled,  according  to  that  document,  jto 
those  in  the  Easter  book,  and  what  those  are  we  know,  not  The 
ministers'  accounts^  31  Hen.  S.    have  **  prQ  ,^ptiQbu9dain  decimis^*^ 
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still  leaving  it  in  the  dark  as  to  what  tithes.     All  the  proceedings     1816. 
In  the  cause  in  the  Exchequer  are  dra^;ed  in  by  the  mode  adopted     jg_^ 
of  laying  the  title.     The  wool  tithe  there  decreed  can  be  no  evi-        ▼. 
dence  of  agistment  being  due.      In  Gamotis  v.  Barnard  those     -^•^* 
tithes  are  treated  as  paid  diverso  itUuitu^    The  evidence  o( Atkinson 
of  payment  for  turnips  eaten  by  barren  cattle  for  twenty  years  is  A 
mere  modem  matter,  and  by  no  means  sufficient  to  establish  a 
general  right. 

Then  as  to  Elkrianj  the  defence  is  a  title  under  the  crown  to 
hay  and  herbage,  which  I  am  clearly  of  opinion  must  be  taken  to 
include  agistment     No  payment  to  any  one  is  shewn,  and  retainer 
is  equivalent  to  actual  possession  where  the  same  person  is  owner 
both  of  tithe  and  land.     The  lease  to  Sandys  is  of  hay  and  herb- 
age, and  can  it  be  supposed  the  vicar  was  then  in  the  enjoyment  of 
agistment  ?    It  is,  on  the  contrary,  excessively  clear  that  the  vicar 
was  not.     The  grant  by  letter  patent  to  Phillips  bhA- Moore  is  of 
all  the  vicarial  tithes  of  hay  and  herbage  in  EUerton^  reserving  a  rent 
in  fee  of  6^.  Sd.  for  hay  and  herbage,  and  that  has  always  been  paid 
up  to  the  present  time,  and  is  now  pud«     In  a  marginal  note  to 
the  accounts  of  the  collector  in  the  10  James^  these  tithes  are  called 
decinusfcmi  only;  and  it  has  been  urged  therefore,  iiivXfomwn  and 
herbagium  mean  the  same  thing,  but  the  grant  says  both,  and  so 
does  the  conveyance  otjufy  1724  to  Crowe  the  purchaser;  how  then 
can  a  marginal  note,  which  generally  refers  to  the  principal  object 
of  the  document,  make  any  difiereuce  ?    The  bargain  and  sale  is  of 
all  that  the  manor  of  EUerton^  and  also  of  all  those  tithes  <rf  hay 
and  herbage,  and  from  that  time  they  have  been  in  the  family  of 
the  same  person ;  a  dear  title^  therefore,  is  made  out  to  hay  and 
herbage  in  the  family  of  Crowe.    As  tojcenum  and  herbagitan  being 
the  same,  there  is  no  foundation  for  such  an  assertion.    They  are 
distinct  tithes,  though,  being  oi  the  same  nature  and  both  predial, 
it  is  natural  they  should  go  together.    The  words  are  fcenum  et 
herbagium,  and  are  called  in  the  plural  number  ^*  all  those  tithes.'' 
Hay  is  grass  mowed;  herbage  is  grass,  not  cut,  but  eaten  by  barren 
cattle.  In  EUis  y.Sauly  the  then  Chief  Baron,  Eyre,  says,  **  agistment  Suprtisss. 
tithe  is  the  tithe  of  herbage,  not  of  the  cattle.''    Herbagium  is  some- 
times called  herbage  and  sometimes  agbtment.     Lord  Coke,  in  his 
Comm.  on  stat.  Edw.  6.  says,  ^^  for  barren  beasts  he  (the  parson)  shall 
haVe  tithes  for  agistment  or  herbage."  (a)     We  may  shut  our  eyes 
to  the  light,  but  herbagium  must  mean  agistment.     The  evidence  in 
this  case  shews  it  beyond  a  doubt     The  receiver  of  the  crown  rents 
answers  for  tithes  of  herbage,  or  agistment  of  the  farm,  shewing    '  ' 
that  it  means  the  same  thing,     in  the  minister's  accounts,  under 
the  head  spiriiualities,  "  herbage  in  the  Castle  yard''  is  spoken  of, 


(a)  2  lat.  651.,  citing  eirytman  T.  LewU,  lupra  165. 
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1816.     and  can  that  mean  hay?     We  have  ^^  decinur  fcenf*  in  some  tff 

""   the  documents,  **  decima:  herbagif*  in  others ;  there  is  therefore  a 

V.        tnanifest  distinction.     When  we  find  *^  omnes  Mas  dedmas  nostras 

Sooth,      j^erbagii  unius  pasUtra  sive  clausi^^*  as  we  do  in  the  second  grant  of 

Kipling^  there  cannot  be  a  doubt  of  the  meaning. 

'    Let  us  now  look  at  the  authorities  besides  the  case  of  Ellis  r. 

Saul  (before  referred  to),  and  the  exposition  of  Sir  Edward  Coie{a)i 

Supra 226.  in  Green  v.  Austen{b\  it  was  held  that  the  tenant  having  paid  tithe 
of  hay,  was  dischdi^ged  of  agistment  tithe  for  that  year;  and  in  Fox 

Supra  697.   V.  Ayde{c\  it  is  called  tithe  herbage  of  dry  and  unprofitable  cattle; 

Supra  502.  so  also  in  Guilbert  v.  Eioersly^  and  Tamberlain  v.  Humphrey.^  These 

*345^"  authorities  are  abundant  proof  to  shew  that  agistment  and  herbage 
mean  the  same  thing,  and  that  is  established  by  all  the  cases  in 
QmUim  from  banning  to  end. 

It  has  been  said,  that  the  grants  of  the  crown  do  not  convey 
agistment,  for  that  the  crown  had  it  not  to  grant ;  but  that  is  a  strange 
objection  to  be  made  by  a  vicar,  who  proves  ilo  endowment,  or  even 
perception,  till  within  the  last  twenty  years.  Why  had  the  crown 
no  title  ?  It  is  said,  because  the  vicar  was  endowed  before  the  dis- 
solution ;  but  how  is  that  made  out?  It  is  very  clear  the  tithe  de- 
volved on  the  crown,  and  the  crown  has  granted  it  to  Crowe,  who 
becomes  thereby,  in  fact,  rector,  and  represents  the  abbey,  and  may 
therefore  stand  on  his- common  law  right.  It  is  also  argued,  that 
the  vicar  must  have  been  endowed  of  small  tithes  generally,  and 
that  that  includes  all  tithes  of  modem  introduction.     I  agree  that 

Suprai7i2.  one  case  has  gone  so  far,  that  is,  the  case  otKennicot  and  Watson; 
'but  there  the  defendant  did  not  prove  himself  entitled;  whereas 
here,  I  thhik,  the  title  to  agistment  is  made  out  to  be  in  the  de- 
fendant; Greenbury  Grange  derived  down  to  the  defendant  Fawcett 
from  the  privileged  order,  is  therefore  exempt*  There  may  be  a 
doubt  as  to  the  extent  of  the  Grange,  but  that  can  be  ascertained 
by  an  issue.  As  to  the  other  township,  I  say,  that  a  dear  title  not 
being  made  out  to  KiUerby,  the  claim  being  extended  over  the 
whole  parish,  and  of  course  including  that  township,  is  too  large, 
and  therefore  the  plaintiff  fails;  and  in  that  township  there  is  a 
modus  clearly  proved,  so  that  no  tithe  in  kind  is  due  or  could  be 
claimed.  As  to  Greenbury  Grange,  he  also  fails,  although  he 
claims  an  unqualified  right ;  and  therefore  I  think  that  each  of  the 
•bills  should  b^  dismissed,  unless  he  takes  issues^  and  that  if  he 
should  fail  in  any  one  he  must  fail  in  toto. 

Graham,  Baron.  —  I  shall  confine  myself  to  the  result  of  the 
complicated  evidence  produced  in  these  causes,  and  observe  on  the 
prominent  parts.     As  to  Byam  and  Booih,  there  exists  no  difference 

of  opinion ;  a  modus  of  4Z.  is  proved  as  laid  for  all  manner  of 

■^— .i^— — ^— — ■» I  I      i  «■  I        I  ■  ■■      *. 

(aj  Ftgt  651.  {h)  YeW.  S6.  (c)  2  P.  Win«;  521. 
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payable  to  the  Yicar,  and  I  tliink  there  is  such  evidence  of  long  <k>n<^     1810. 
tinuance  of  that  payment  as  requires  an  issue.     So  in  the  last  cause    '  ^^^  ' 
the  defendants  have  made  out  their  case.     We  all  think  there  is        ▼. 
something  of  a  daim  as  to  Grtetibmy  Grange^  that  may  require  in«      ^^^ 
▼estigation  as  to  its  extent.    In  that  there  are  twa  defendants,  who 
swear  that  tliey  believe  that  the  500  acres  which  they  hold  were 
part  of  the  abbey,  and  claim  by  SI  J7. 8.  the  advantage  of  being 
exempt  from  tithes  in  the  hands  of  the  owner.    They  have  given 
some  evidence  of  the  extent  of  the  Grange^  though  I  think  that  the 
Iiind  must  have  been  greatly  added  to  in  modem  times;  but  that 
may  be  tried.     These  two  parts  of  the  case  being  dismissed,  intro* 
duces  the  general  question,  and  I  cannot  but  be  surprised  that  the 
otgection  taken  has  received  the  authority  it  has,  for  I  should  hare 
thought  the  c(Nirse  was  too  well  understood.    I  have  not  sought 
authorities,  for  no  man  ever  heard  of  a  rector's  bill  where  the  plaintiff 
was  to  find  out  what  moduses  exist.     He  stands  on  his  common  law 
right.    A  vicar  must  shew  endowment  or  usage,  but  either  may  be 
within  time  of  memory.    Enjoyment  is  tantamount  to  an  endows 
ment,  but  when  that  is  once  shewn  he  stands  as  a  rector  would, 
and  has  then  a  right  to  put  the  defendant  to  prove  his  exemption; 
if  not,  what  would-be  the  duty  of  a  vicar?  He  must  go  about  to  en* 
quire  whether  any  exemption  exists,  lest  his  bill  should  be  dis* 
missed.     It  is  said  he  may  amend  when  the  answer  comes  in,  but 
by  doing  so  he  would  admit  what  could  not,  peirhaps,  be  proved. 
Without  looking  into  cases,  this  of  itself  satisfies  my  mind ;  the 
argument  is  not  only  perfectly  novel,  but  contrary  to  any  idea  of 
right  reasonmg.     This  is  quite  distinct  from  proving  a<  prescription 
at  common  law,  where  great  strictness  is  required  both  as  to  stat-  ~ 
ing  and  proving  it.     If  an  occupier  sets  up  a  modus,  he  indeed 
must  prove  it  as  laid,  but  a  rector  is  entitled  to  put  his  right 
generally.  What  endowment  ever  mentions  moduses  or  exemptions? 
It  lies  on  the  party  to  prove  them. 

We  come  th'en  to  the  consideration  of  By  am  and  Lofmson.  Th^ 
defendant  admits  the  plaintiff's  title,  except  as  to  corn,  hay,  and 
agistment,  which  latter  he  daims  as  a  portionist,  and  says  he  is  . 
entided  under  the  portions  payable  to  the  abbot  out  of  the  vicar* 
age.  (His  Lordship  here  went  through  the  docuixientary  evidence 
which' mentions  those  portions.)  Then  a  question  arises  as  to  what 
qietie^  of  tithe  the  portions  were  payable  for;  but  whatever  they 
were^  they  did  not  form  the  rectory,  and  therefore  it  is  necessluy 
that  he: should  prove  what  they  were;  had  he  brought. an  action 
be  must  have  done  so,  otherwise  he  would  have  been  nonsuited. 
Now  he  and  all  his  tenants  admit  that  the  vicar  was  entitled  to  all 
tithes  except  agistment;  that  must  therefore  be  expressly  shown  to 
belong«to.the  xector.    An  impropriator  differs  bpm  a  rector  in  one 
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.I&16*     material  respect,  for  a  rector  may  stand  on  his  common  law  rigbi; 

^^      but  an  impropriator's  title  must  be  shewn,  and  no  proof  is  offered 
T,         of  his  having  enjoyed  any  tithe  beyond  com,  grain,  and  hay.     The 

******  suit  between  Bt/am  and  Crowe  is  confined  to  EUertonrupon-Smdle. 
The  defence  rests  mainly  on  the  demission  of  Archbishop  ZouiA, 
in  1S44. 

(Here  his  lordship  commented  on  the  other  documents,  and 
stated,  that  the  result  did  not  establish  the  object  of  shewing  the 
tithe  of  agistment  in  the  defendant  He  also  intimated  that  the  word 
Catierick,  in  the  act  of  Archbishop  Zcmdi,  might  have  crept  in  by 
mistake  for  Cotboume.)  The  case  is  thus  reduced  to  the  eflfect  of 
the  word  kerbagium  in  the  lease  to  Sandys,  on  which  too  much  re- 
liance has  certainly  been  placed ;  for  down  to  35  Eliz.  there  is  no 
evidence  of  any  right  in  the  crown  to  agistment.  I  do  not  feel  it 
necessary  to  go  into  the  definitions  otfueni  and  herbagii  ;  definitions 
in  law  are  extremely  dangerous.  Agistment  is  not  the  tithe  of 
herbage  strictly,  but  grass  fed  by  the  mouths  of  barren  cattle.  In 
many  places  the  grass,  though  cut,  is  not  made  into  hay.  But 
suppose  it  meant  more,  why  do  we  not  see  some  proof  that  Sandys 
got  any  thing  more  than  hay?  He  should  have  proved  that  Men 
had  no  idea  of  the  tithe  of  agistment  in  the  north  in  those  times, 
and  the  6s.  8^2.  rent  is  expressed  in  the  minister's  accounts  to  be  for 
the  tithe  of  hay.  Then  we  come  to  Crawls  family ;  what  eiddence 
is  there  that  they  had  all  the  lands  in  Ellerton  F  Nothing  is  done  to 
prove  the  claim  extends  to  agistment,  nor  is  there  any  evidence  of 
their  having  ever  claimed  it;  and  no  minister  of  the  crown  ever 
thought  of  such  a  right,  or  acted  as  if  he  had.  On  these  grounds 
I  think  no  title  is  shown  in  the  defendant  to  take  it  out  of  the  vicar. 
Then  I  find  in  the  ancient  causes  no  resistance  to  the  vicar's  general 
right,  and  he  has  in  every  township  taken  the  only  tithe  that  looks 
like  it,  and  which  he  could  only  receive  de  jure  as  agistment,  th^ 
is,  the  tithe  for  lambs  and  sheep ;  no  resistance  beii^  made  on  the 
ground  that  it  was  not  a  wool  tithe*  I  therefore  think  that  no  title, 
or  shadow  of  title^  b  shown  by  those  who  resist  this  claim  under 
an  impropriation.  The  Begare  tithes  alluded  to  in  the  inquisition, 
me^nt  great  tithes,  or  nothing.  The  vicar,  therefore,  was  entitied 
to  all  tithes  not  enjoyed  by  the  rector,  and  inter  alia  to  agistment. 

T^omsofty  Chief  Baron.  —  The  opinion  which  has  fallen  firom  one 
of  the  court  respecting  the  manner  in  which  the  d^m  is  laid,  I  do 
not  consider  consonant  with  the  general  rules  or  practice  of  a  court 
of  equity.  I  do  not  apprehend  that  such  a  rule  ever  existed  as 
that  a  plaintifi^  who  claims  too  largely  fiiils  altogether.  A  vicar  who 
claims  tithes  throughout  a  parish,  may  establish  his  case  by  prov- 
ing his  right  in  part,  though  in  matters  of  prescription  at  common 
law  the  rule  is  very,  different.    In  bills,  whether  by  rector  or  vicar. 
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the' plaintiff's  fiuling  as  to  part  does  not  invalidate  the  rest  of  his  1816. 
case^  as  is  proved  by  every  day's  practice.  The  only  effect  of  such 
a  laxity  of  pleading  is  the  jpunishing  him  with  costs,  and  that  only 
where  it  is  clear  that  the  vicar  is  not  entitled.  But  I  do  not  think  ^^^^' 
that  he  has  laid  his  claim  too  largely,  or  failed  in  the  present  in- 
stance. We  are  agreed  as  to  an  issue  on  the  modus  for  KiUerhfi 
and  on  tlie  exemption  set  up  in  Byam  v.  Fawcett^  for  Greenbury 
Grange^  but  it  by  no  means  follows  that  he  has  failed  on  these 
points,  or  that  the  court  thinks  so.  There  are  difficulties  on  both 
sides,  and  therefore  the  questions  are  fit  for  the  interposition 
of  a  jury.  The  witnesses  and  the  depositions  in  the  suit,  given  in 
evidence,  do  not  greatly  advance  the  truth  of  the  case.  The  exact 
question  is  not  well  known ;  a  payment  of  4/.  seems  to  have  been 
insisted  on,  but  whether  the  suit  was  instituted  td  establish  it,  or  for 
what  other  purpose  the  bill  was  filed,  is  not  quite  clear.  A  great 
deal  of  evidence  has  been  given  to  support  the  madusy  though  one 
person  stated  his  recollection  of  the  commencement  of  it  as  a  com- 
position ;  but  he  was  very  young  then. 

As  to  Greenbury  Grange^  there  is  evidence  of  a  confirmation 
to  the  Abbey  of  Fountains  of  what  they  had  in  Greenbmy^  but  what 
they  had  is  a  question ;  therefore,  whether  they  had  these  lands,  and 
of  what  extent  they  were,  must  be  the  suBject  of  an  issue. 

Then  arises  the  general  question  of  agistment  between  Byam  and 
Lcemsofii  Crane  and  Woodj  and  it  is  confined  to  that.  It  is  admitted 
that  the  plaintiff  is  entitled  to  all  the  tithes,  except  com,  hay,  and 
^agistment.  In  all  the  causes  an  attempt  is  made  to  establish  a  title 
in  the  defendants  to  agistment.  It  is  visible,  however,  that  they 
have  difficulty  in  stating  how  they  became  entitled.  In  support  of 
the  answer,  Uiere  is  not  a  tittle  of  evidence  of  a  tide  derived  from 
the  crown,  except  as  to  the  great  tithes,  for  which  originally  a  rent 
of  10/. per  annum  was  paid;  but  that  rent  was  paid  expressly  for 
^e  great  tithes,  and  the  great  tithes  only.  The  grantee  purchased 
that  10/.  afterwards  of  the  crown ;  some  of  the  defendants  joining 
'  Sir  John  Lawson  are  the  tenants  of  other  persons,  who  say  their 
landlords  are  entided,  but  there  is  no  proof  of  that,  or  of  any  title 
in  the  Duke  of  Leeds*  One  defendant  there  is,  however,  (Dodd) 
whose  defence  is  material.  He  says,  one  Robert  Bower  is  entitled 
to  the  great  tithes  and  agistment  in  TunstaU^  but  there  is  no  evi- 
dence of  any  payment  to  Mr.  Bower.  The  answer  in  Byam  Vb 
Criywe  is  material,  the  defence  being  apparendy  strengthened  by  the 
word  herbagium  having  been  introduced  in  the  grant  to  Crawls 
.predecessors*  There  is  no  conveyance  of  agiistment  proved,  hbw- 
jever,  unless  it  was  passed  by  the  grant  of  James  the  J  st,  of  hay  and 
rherhage  to  Sandys^  on  what  I  call  a  speculation.  What  possession 
,^ndy$,eyer  had  pf.  agistment  dpes  not  appear.  ..  There  was  after*- . 

.'  .     *  ^    \Gg 3 
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1816.     tarwardsa  grant  to  PUUips  axid  Moore^  by  the  same  description* 
jg  Let  us  suppose,  therefore,  that  die  true  construction  of  herbagkam 

▼•  ^  was  agistment ;  in  many  cases  there  can  be  no  doubt ;  but  the  term, 
however,  is  not  fully  settled  by  the  glossaries :  yet  it  by  no  means 
follows  that  here  it  necessarily  imported  agistment.  In  the  minister's 
accounts  31  Henry  S.  as  to  EUertoUj  nothing  is  accounted  for  but 
43/*,  and  it  appears  what  that  was  for ;  ^*  Richard  WhaUey  farmer  €)i 
the  tithe  of  com  oiJEUertonr  Hay,  therefore,  was  not  given,  and 
that  might  have  been  the  object  of  Mr.  Sandy^s  purchase.  There 
are  many  cases  among  the  records  where  kerbagium  could  only 
mean  grass  as  contradistinguished  from  agistment,  or  grass  eaten 
by  the  mouths  of  catde.  (His  lordship  here  took  notice  of  the 
various  senses  in  which  the  word  appeared  to  be  used  in  the  several 
documents  before  the  court)  Such  uses  of  the  terms  in  the  docu« 
ments  are  decisive  of  its  meaning  grass  till  made,  and  then  it  is 
called  hay :  there  are  also  many  instances  in  the  books  of  strong 
contrast  between  kerbagium  and  agistamenium.  It  does  not,  there- 
fore, follow  that  kerbagium  was  meant  to  convey,  or  did  ccmvey, 
mbre  thwatjbmumy  although  it  might.  I  think  kerbagii  meant  no 
more  ihto/oeni.  The  question,  therefore^  is  what  tide  the  pluntiff 
has  made  out  to  it,  for  none  of  the  defendants  have;  and  Crowds,  if 
he  had,  would  only  extend  to  EUerton,  and  I  think  the  vicar  has 
made  out  that  tide,  which  is  usually  expected,  where  no  endow- 
ment is  produced.  He  shews  the  rector  only  had  what  is  called 
great  tidies.  Pope  Nicolais  Taxation,  the  Minister's  Accounts, 
and  Ecclesiastical  Survey,  show  the  vicar  possessed  of  die  small 
tithes  and  privy  tithes,^  and  that  title  is  not  lessened,  I  think,  by 
mentioning  what  are  in  the  Easter  Book^  which  generally  are  very 
small,  for  that  has  not  confined  the  tithes  to  those  there  mentioned. 
But  it  is  admitted  in  all  the  causes  that  the  vicar  is  entided  to  and 
has  received  all  small  tithes  except  agistment,  and  no  other  person 
has  .been  shown  to  have  received  that  Now  it  is  a  common  rule^ 
diat  if  you  show  that  the  vicar  has  received  all  that  has  been  paid, 
he  must  be  taken  to  be  entided,  not  only  to  those,  but  all  others  of 
new  introduction,  although  never  before  paid.  The  vicar,  there- 
fore, having  made  out  his  tide,  and  no  sufficient  defence  being  set 
up,  there  must  be  a  decree  for  the  plaintiff  for  all  tithes  in  each 
case,  except  KiUerby  and  Gi'$enbury  Grange^  which  will  be  die 
object  of  the  issues. 

Costs  reserved  till  the  issues  tried. 


In  the  course  of  this  cause  certain  depositions  were  produced  in 
^^^^  a  cause  between  the  former  owners  of  KiUerby  and  the  minister, 
mitted  in     which  Were  objected  to  by  the  counsel  for  the  defendants,  because 

though  it  could  not  M  tbiwn  that  any  dccinfr  was  made  in  the  cause,  and  though  the  bOl  and  answer 
were  pxA  foilhconung»  nor  did  it  «ppcar  in  what  chaiteter  Utfc  parties  stood  to  eadi  oAer. 
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•the  bill  and  answer  were  hot  foribcomuig,  and  it  could  not  lie  sbewn     1816. 
that  any  decree  was  made  in  the  canse,  and  that  it  did  not  appear      ^^ 
in  what  character  the  parties  stood  with  respedt  to  each  other;         v. 
jthey  were  therefore  mere  naked  depositions  unconnected  with,  any 
object  or  result,  and  might  be  res  inter  alios  acta, 
r  The  objection  was  overruled. 


B001A. 
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Preoost  V.  Bennett  and  odiers.     [2  Pri.  272.]  ^^'"''  ^*- 

The  plaintifiPas  vicar  of  Tisbury  {W'itts)^  claimed  by  his  bill  the  Moduses  of 
gre&i  and  small  tithes  of  tlie  parish  in  kind  due  from  the  defend-  ^  ^^^^ 
ants,  occupiers  of  land  therein.  •  cow,  and 

The  answer  admitted  the  plaintiff's  title  to  tithes  generally,  but  ^f^'U^J^ 
insisted  on  the  following  payments  as  moduses  in  lieu  of  the  tithe  of  the  tithes 
of  cows,  calves,  milk,  heifers,  gardens,  eggs,  and  poultry  respects  ^^,'|ind 
ively ;  that  is  to  say,  the  sum  of  3rf.  a  year  for  every  cow,  and  6d.  milk,  and  of 
for  every  cal^  in  lieu  of  the  tithes  of  cows,  calves,  and  milk;  the  -,n  lieu  of 
sum  of  lidn  a  year  for  every  heifer;  the  sum  o(  Id.  a,  year  in  lieu  ^^*^  "^ 
of  the  tithes  of  gardens ;  and  the  sum  of  1^.  a  year  for  eggs,  in  lieu  thougii  not 
of  the  tithes  of  eggs  and  poultry.  P***^  ■* 

As  to  the  garden  modus,  the  plaintiff  by  amendment  charged,  gardens, 
that  the  defendant  Bennett  had  recently  converted  about  two  acres  ******  *?^  * 

s  J    1         I  t    •    •    1  on  an  issue, 

of  pasture  land  into  a  garden,  and  that  the  mo^r^  pleaded,  if  it  had  directed 

ever  existed,  could  only  apply  to  ancient  gardens,  which  he  admitted,  ^^^j^^^^^i 

stating  that  he  did  at  the  same  time  convert  an  old  garden,  consist-  whether  the 

ing  of  three  acres  and  upwards,  into  meadow  or  pasture,  from  whence  ^pp]!^  ^ 

the  plaintiff  had  taken  tithe  of  hay  in  kind.  gardens  or 

The  depositions  for  the  plaindff  went  to  prove,  that  the  pay-  dens.'aif"' 

ment  had  been  broken  in  upon  and  varied,  and  that  larger  sums  ^'®/^j^ 

had  been  paid  at  different  times  for  the  tithes  alleged  to  be  co-  on  the 

vered  by  the  moduses.  such  as  Ss.  for  tithe  of  cow  and  calf,  and  Is.  ^^  . 

•  J  '  Sereral  is- 

for  gardens.  sues  were 

WetkereU  and  Spence,  for  the  plaintiff.  f^^' 

Dauncey  and  Daniell,  for  the  defendants.  parties  were 

;     Thompson  Chief  Baron.  —  The  bill  claims  all  the  great  and  small  ^^  ^ 
tithes  arising  from  the  different  hamlets  within  tl\e  parish  of  Tisbury.  those  found 
It  is  not  quite  clear,  whether  all  the  tithes  of  corn  and  grain  wei'e  ^  ordered 
received  by  the  plaintiff,  but,  according  to  my  recollection,  a  balance  to  pay  the 
was  admitted  bythe  defendants  to  be  due  on  an  account  current,and  if  those  found 
so,  the  plaintiff  will  be  entitled  to  have  an  account  of  all  such  tithes  as  against 
are  not  covered  by  the  moduses  which  have  been  set  up.  (His  Lord- 
ship then  stated  the  Tnoduses  from  the  answer.)     The  3d,  for  every 
cow  and  6d.  for  every  calf^  payable  in  lieu  of  tithes  of  cows,  calves, 
and  milk,  make  one  entire  inodtis   in  respect  of  those  different 

Gg  4 
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1816.     articles.     The  penny  for  gardens  is  laid  generally  without  taking 
'   any  distinction  of  the  garden  being  ancient  or  modem.    The  evi- 


T.         denoe  on  these  tnodusesy  though  not  very  distinctly  read,  seem,  as 

JBenmM.  ^j^^  court  understood  it,  to  be  sufficient  to  induce  us  to  grant  issues, 
if  we  should  be  of  opinion  that  they  are  well  laid.  We  are  then  to 
consider  what  objections  there  are  in  point  of  law  to  the  moduseSi  to 
oblige  the  court  to  overrule  them. 

It  was  contended  that  the  entire  modus  of  3(2.  for  a  cow  and  6d» 
for  a  calf  (laid  as  one  entire  modus)  was  rank,  and  that  the  court 
was  bound  to  take  notice  of  that  rankness  without  resorting  to  aa 

Supn  629.  issue,  and  the  case  in  Bunbwry  oiFrarMyn  v.  The'i/^sLeT  andBreOtren 
of  St.  Cross^  was  cited.  But  there  the  sums  were  payable  as  disdnct 
moduses.  The  first  was  I2d,  for  a  milch  cow ;  the  second,  6d.  for 
every  calf  killed  and  sold ;  both  of  which  are  said  to  have  been  held 
rank.  But  in  a  note  to  the  same  case,  it  is  said  that  a  modus  of  6d. 
for  a  calf  had  been  subsequently  held  to  be  good;  and  the  case 
referred  to  there  is  that  of  ReynaU  v.  WtUSi  and  is  to  be  found  in 
2  Woodj  244*.  Tltft  was  a  case  subsequent  to  that  of  Franklyn  v. 
SL  Cross :  and  there  the  impropriator  waved  all  his  demand,  which 
the  moduses  were  said  to  cover,  thereby  admitting  himself  to  be 
unable  to  dispute  the  validity  of  them  on  the  ground  of  rankness. 

Suiinii597.  There  is  also  another  case  of  Roer.  TTie  Bishop  of  Exeter  {a)^ 
which  is  very  strong.  There  a  modus  of  Is.  Bd,  for  every  cow  having 
a  calf,  for  the  tithe  of  the  milk  and  the  calf,  was  insisted  on  and 
allowed.  That  ease  is  also  reported  in  2  fVood^  137,  where  it 
appears  that  the  bishop  submitted  to  the  opinion  of  the  court,  de- 
clining a  trial  at  law  after  an  offer  made  him  by  the  court,  shewing 
that  there  was  validity  in  the  objections  made  to  it.    There  is  siso 

Supra  654.  the  case  of  Philips  v.  Symes,  which  is  likewise  subsequent  to  that 
of  Franklyn  v.  St.  Cross,  where  a  modus  of  Sd.  for  a  cow  and  W.  for 
a  heifer  were  established  in  lieu  of  the  tithes  of  milk  and  calves  for 
such  cow  and  heifer,  without  an  issue  being  granted.  On  these  au- 
thorities, therefore,  we  are  of  opinion,  that  there  is  not  such  evi- 
dence of  rankness  in  this  case  as  would  authorize  the  court  to  say 
that  there  shall  be  no  inquiry.  It  must,  therefore,  go  to  a  jury. 
It  is  observable  that,  notwithstanding  thei*e  are  two  sums,  they  are 
put  together  as  one  modus,  and  amount,  so  considered,  to  9d.  foir 
milk,  cows,  and  calves. 

There  is  a  another  modus  objected  to,  of  1 A  for  every  garden, 
which  is  certainly  laid  generally,  and  not  confined  to  ancient  gar- 
dens; and  there  are  many  cases  wherein  it  has  been  laid  both  ways, 
as  for  gardens  generally,  and  for  ancient  gardens.  There  are  many 
instances  of  both  in.  cases  of  prohibition,  and  there  may  be  such  a 


(a)  Bun.  57.     2  Wood's  Dter.  136. 
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modus  applying  difii^rently  in  different  parishes*    The  true  fneamng     1816. 
of  a  garden  is  the  ground  furnishing  fruit  and  vegetables  for  the     p,^t^^ 
house  to  which  it  is  attached.    In  the  cases  which  have  been        t. 
already  alluded  to,  of  B^/naU  v.  Wills,  and  Boe  v.  The  Bishop  of  ^^""^ 
Exeter,  Id^hs  laid  as  payable  for  gardens  generally,  not  confining 
it  to  ancient  gardens.    On  that  point  too  there  is  a  modem  case 
of  Blackburn  v.  Jepson  {a),  where  the  Master  of  the  Rolls  held  that  8iipff»is57. 
it  was  not  necessary,  in  laying  a  modus  for  orchards  and  gardens,  to 
state  that  they  were  ancient    As  to  the  objection  of  this  being  a 
modem  garden,  that  is  only  supported  by  Bennetfs  saying  tliat  he 
had  made  a  new  garden ;  and  that  there  was  any  fi:aud  is  not  even 
pretended,  nor  that  the  garden  was  not  intended  for  vegetables  for 
the  consumption  of  his  household.  And  thus  explained,  we  think  that 
on  this  evidence  also  there  should  be  an  issue  directed,  and  that 
it  should  be  on  the  question  of  the  modus  being  payable  for  gar- 
dens generally,  and  that  the  jury  should  be  directed  to  say,  whether 
they  find  the  modus  to  be  payable  for  gardens  generally,  or  only 
for  ancient  gardens. 

lliere  is  a  dictum  to  be  found  in  Hedeyon  this  point,  which  should 
be  attended  to.  It  is  in  Woolmerstorts  case  (ft),  which  was  a  libel 
for  the  herbage  of  young  cattle.  It  was  put,  that  a  parson  might 
libel  for  tithes  of  an  orchard,  for  that  it  was  a  young  orchard,  there 
being  a  custom  to  pay  4^2.  for  an  orchard,  when  Hitcham  said,  **  that 
there  was  no  difierence  between  old  and  new  orchards,  for  if  the 
custom  be  that  he  shall  pay  4fd,  for  every  orchard,  it  will  reach  the 
new  orchard."  That  dictum  does  not  amount  to  an  authority,  but 
it  is  at  least  the  opinion  of  a  learned  man,  at  that  time  a  serjeant, 
and  may  be  used  as  an  illustration.  In  the  same  way  we  may  refer 
to  Watson's  Clergyman's  Law.  (c)  The  author,  commenting  on  the 
opinion  given  in  ThomhilPs  case  {d)j  that  tithe  ought  to  be  paid  in 
specie  for  an  enlargement  of  an  ancient  garden  for  which  a  penny 
had  been  accustomed  to  be  paid,  says  (having  the  other  case  in 
Hetley  also  before  him),  the  reason  is  because  the  prescription 
was  particular  for  that  garden  only;  but  if  the  custom  of  the  parish 
had  been  to  have  paid  yearly  a  penny  for,  each  garden  in  the  parish, 
the  addition  or  enlargement  of  a  garden  would  not  make  any  tithe 
due  in  specie. 

Taking  the  whole  into  consideration,  we  are  of  opinion  that 
.there  should  be  an  issue  generally  as  to  the  modus  of  Id.  for 
gardens,  and  the  jury  may  be  directed  to  distinguish  and  endorse 
whether  the  modus  found  applies  to  one  or  the  otlier  species  of 
garden,  and  the  court  will  finally  dispose  of  the  cause  on  the  return 
4yi  }h&  postea*  jNo  objection  was  made  to  the  other  9»0(6£se5  in  point 
of  law. 

17  Yes.  476.  (6)  HsU.  8J.  (c)  Pag«  447.         (<i)  H€tl.*94.  -    . 
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}^^^        Accomit  decreed  for  all  tithes  not  covered  by  the  moduses ;  the 

jv^,^     question  of  cosu  reserved. 

The  iwues  grented  oo  each  of  the  moduses  pleaded  having  been 
tried,  th^  jury  found  a  verdict  in  fiivour  of  the  plainti£&  at  law  on 
aU  e^cq^t  the  second  issue  {lid.  for  every  heifer),  and  the  court 
apportioned  the  costs  according  to  the  result  of  the  trial  of  the  dif- 
ferent ]S8ue%  each  party  receiving  costs  of  the  issues  found  for  him, 
and  Paying  tbem  on  those  found  against  hioi. 


T. 


P.  56  Geo.  III.    A.D.  1816.     Scac. 

May  9.  Bourke^  Qerk,  v.  Isaac  and  others.     [2  Pri.  299.1 

A  cuiiom        The  defendants  in  thdr  answer  to  this  bill  for  tithes,  set  up  « 

of  tithing     defence  o{  modus  in  these  words.     "  There  is  now  and  has  been  for 

■ImUmI  tlllISS  » 

<•  a  ooir       time  immemorial  a  custom  of  tithing  within  the  said  parish,  under 

u^'bAA  '^^^^^  ^^  minister  of  the  parish  is  entitled  to  {inter  alia)  a  cow 

to  be  Hated  calved  Id.** 

modiiu-        Evidence  being  offered  to  prove  that  the  1^  for  a  cow  calved 

ccrtaintjto  was  payable  in  lieu  of  milk. 

jlJ^/^JJ^      Dauficey  and  DtmdesooeU  objected  that  the  modus  as  pleaded  was 


TpmjMe  for  not  stated  with  sufficient  certainty  to  admit  such  proof. 

inji](.  Martin^  and  PhiUimorey  contra. 

Thompson  Chief  Baron.  —  The  objection  here  is,  that  it  is  not 
said  in  respect  of  what  tithable  article  this  payment  was  made.  It 
is  not  said  whether  it  is  a  modus  for  milk,  or  for  calves,  or  for  what, 
and  the  subject  .matter,  in  respect  of  which  a  modus  is  claimed,  must 
in  all  cases  necessarily  be  sttited.  The  mistake,  I  perceive,  has 
arisen  from  copying  the  terrier  verbatim,  whereas  the  custom  should 
have  been  properly  stated,  and  the  terrier  might  then  have  been 
applied  in  evidence.  The  omission  of  the  article  to  be  covered  by 
the  modus  renders  it  totally  void  for  uncertainty.  It  is  a  substantial 
defect  which  no  parol  evidence  can  be  admitted  to  supply. 

Graham^  Wood^  and  BicAardSf  Barons,  delivered  concurrent  opi- 
pions. 


P.  56  Geo.  III.   A.D.1816.    Scac. 

^«y  »^  Bertie  v.  Beaumont.    [2  Pri.  SOS.] 

A  moiui  of  BiLL  by  the  plaintiff,  rector  otBudUand^  Surrey^  against  the  de» 
fyrua'^^  fendant,  the  lord  of  the  manor  and  owner  and  occupier  of  lands  in 
kind  of       die  parish,  for  an  account  of  all  tithable  matters  arising  from  the 

mowed.  To  this  biU  the  defendant,  by  his  answer,  set  up  the  foliowmg 

jtfodMof  moduses :  Sd.  an  acre  for  hay  for  every  acre  of  ancient  meadow  land 

sd.  a  lamb  in  lieu  of  tithe  of  all  grass  or  hay  of  such  land ;  4^.  an  acre  for 

inof.    or  every  acre  of  land  sowed  or  pUnted  with  any  kind  of  grass  seed 
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nsed  for  the  increase  of  bay  or  graai)  jwd  the  iinpn)veiiiait  of     1816. 
tillage,  if  cut  or  mowed,  in  lieu  of  tithe  of  grass  or  bay  of  such      Btrdir 
land;  1^  for  every  orcbard ;  Id.  for  every  garden;  4d.  fop  every        ▼• 
cow,  in  lieu  of  the  tithe  of  milk ;  Id.  for  every  cock,  in  Iteu  of  tithe  ^^^'^^^^' 
^ggs;  lyu  for  every  sheep  or  linnb  k^t  and  shorn  on  the  said  ^^fo^ 
lands,  in  lieu  of  the  tithe  of  wool ;  U.  for  evnry  seventh  pig,  or  for  ^^  of' 
one  pig  of  every  seven  pigs  farrowed  on  the  said  lands,  due- on  the  ^^^ 
ninth  day ;  4d.  for  every  calf,  in  lieu  of  the  tithe  of  calves ;  9d.  for  supported 
every  Iamb  yeaned  or  dropped  on  said  lands^  in  lieu  of  the  tithe  of  ^^J^^^ 

all  lambs*  emy  cdw 

Amongst  the  evidence  in  support  of  the  moduses^  certain  receipts  q^^^^ 
were  offered  purporting  to  be  given  for  the  amount  of  the  moJkues  eveiy  i»- 
by  Dr.  Eyrey  a  former  rector,  and  said  to  be  in  his  hand-writing,  ^"^^th 
Those  accounts  were  headed  small'  tithes  accustomably  paid  and  daj,  tent  to 
due  to  the  Rev.  Dr.  Eyre^  for  the  years,  &c,  (fiom  17*3  to  1775),  ^t^' 
and  were  in  the  possession  of  the  present  defendimt,  and  now  pro-  grMtdouM. 
duced  by  his  solicitor.  a  fynS 

When  these  receipts  were  offered  as  evidence^  it  was  objected  to  f^^^^ 
them  on  the  part  of  the  plaintiff,  that  there  should  be  proof  given  of  dofendant, 
their  being  of  the  hand-writing  of  Dr.  Eofre^  who  had  died  so  t?!**^^^ 
recently  as  1775;  whereas  no  attempt  had  been  made  to  prove  it)  sonaUecus- 
either  by  direct  testimony  or  by  comparison  with  his  known  hand-  ^^'^,„|^ 
writing,  or  otherwise,  as  had  been  held  necessary  on  a  former  oc-  nbic  eW- 
casion  in  this  court,  which  had  been  the  subject  of  much  discus-  „^-^^.' 
sion(a),  and  that  being  produced  by  Beaumont  the  defendant,  it  ment.    An 
did  not  come  from  the  person  to  whom  it  had  been  given,  and  was  ^ShauoMde 
not  therefore  found  in  ihe  proper  custody,  there  being  no  privity  bj  the  tdr- 
between  the  parties.  S^Mtonca 


On  the  other  hand  it  was  contended,  that  the  age  of  the  receipts  ^^^,. 
and  their  connection  with  the  parties,  and  subject  matter  of  the  pre*  turned  out 
sent  dispute,  gave  them  sufficient  autbentici^  to  make  them  evi*  ^.^^^ 
dence  in  this  cause.  ence  to  cer- 

Thompson  Chief  Boron  (having  iwd  the  receipt  at  lengdi).  The  •^  "^ 
question  is  whether  this  paper,  which  on  the  face  of  it  contains  not  admiu 
evidence  of  money  payment  in  lieu  of  the  tithes  enumerated  in  it,  is  ^^  ^ 
admissible  to  shew  that  a  Dr.  JS^^,  who  was  dearly  at  the  time  fixtheree- 
rector,  and  had  been  so  for  many  years  preceding,  and  had  received  ||^^^.*" 
customary  payments,  (there  being  also  the  negative  evidence  that  no  ledgemcnt 
payment  of  tithes  in  kind  had  ever  been  made)  had  given  sudi  re-  ^q)^  ^  i^ 
ceipt  and  diereby  acknowledged  such  payments*  !^^'  ^ 

It  is  produced  by  Mr.  Glover^  the  defen«hnt's  solicitor,  who  lives  to         ^ 


in  Buddand.  and  he  says  he  received  it  foom  the  defendant  for  Ihe  ^  '^* 

,  ,  vcyor  to 

purpose  of  preparing  his  defence*    It  was  not  given  to  this  Mr.  make  hu 

(a)  ^oiOy  ▼.  CuiriUt  1  Pri.  2S5.  mpra  17SS. 
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1816.      Beaumenij  but  to  another  person  of  the  same  name,  and  who  of 
course  occupied  land  in  Buddand^  for  none  but  an  occupier  could 


y.         have  acquired  such  a  receipt.    That  person  being  of  the  same  name 
Beawntnu.   ^^  ^^  present  defendant,  there  is  reasonable  inference  that  they 
were  so  connected  as  to  make  this  the  proper  custody,  and  reason- 
able evidence  of  proper  custody  is  all  that  can  be  required,  and  is 
sufBcient 

It  was  objected  also  that  the  hand^writing  has  not  been  proved, 
but  I  do  not  thibk  that  any  such  proof  was  necessary  to  esta- 
blish a  document  of  this  sort  at  such  a  distance  of  time,  any 
more  than  it  would  have  been  necessary  to  prove  a  deed  of  the 
same  date. 

It  is  supposed  that  we  had  decided  this  point  otherwise  in 
another  case  on  a  former  day  {Manby  v.  Ctartis).  That  is  not  so ; 
the  cases  are  very  different:  here  the  receipt  was  not  given  by  an 
agent  of  the  vicar,  nor  to  a  person  unconnected  with  the  defendant 
in  whose  custody  it  is  found ;  there  was  no  proof  in  the  case  which 
has  been  alluded  to,  that  Smith  was  agent  of  the  party  whose  re- 
ceipt it  purported  to  be,  or  that  he  was  not  alive,  and  there  were 
other  objections  to  that  paper  which  I  thought  very  material.  In 
'  the  present  case^  I  think  this  receipt  admissible. 

Graham  and  Wood  Barons,  delivered  concurrent  opinions. 

Richards  Baron,  of  the  same  opinion. 

The  evidence  was  therefore  received. 

One  witness,  George  Smallpiece^  a  surveyor,  deposed  that  he  had 
made  an  estimate  of  all  the  tithes  by  the  direction  of  the  plaintiff 
with  a  view  to  a  composition  between  him  and  the  occupiers,  and 
that  he  had  made  such  valuation  with  reference  to  the  money  pay- 
ments as  stated  in  the  modiisesy  and  that  had  not  these  money  pay- 
ments existed  he  should  have  valued  the  tidies  at  a  much  larger 
sum. 

To  this  evidence  it  was  also  objected,  that  it  had  not  been  proved 
that  the  witness  had  been  directed  by  the  plaintiff  so  to  estimate 
the  tithes  according  to  the  money  payments. 

Thompson  Chief  Baron.  —  The  object  of  this  evidence  is  to  esta- 
blish the  modus,  and  it  cannot  be  offered  with  any  other  view. 
To  be  admitted  as  against  the  plainti£^  therefore,  as  evidence  of  his 
having  acknowledged  the  money  payments,  those  payments  should 
be  proved  to  have  been  communicated  to  him  by  the  witness  as  the 
criterion  of  hb  valuation,  on  which  ground  alone  can  it  affect  the 
'  plaintiff;  but  that  not  having  been  shewn,  the  evidence  cannot  be 
received  for  that  puipose. 

Graham  and  jS/c^n/^  Barons,  concurred  with  the  Lbrd  Chief 
Baron.     Wood  B,  dissent.  - 

The  evidence  rejected. 


MoautnotUt 
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-  Thomson  Chief  Baron,  this  day  delivered  the  judgement  of  the  1815. 
court  (having  stated  the  objects  of  the  suit  and  the  various  moduses  ^^^ 
insisted  on  in  the  defence)*  The  question  is,  what  proof  has  been  ^  ▼. 
furnished  of  the  several  moduses  f  and  certainly  the  depositions  in 
the  suit  of  Parsons  v.  Priaulx  {a)  are.  suflSciently  strong  as  to  the 
evidence  of  the  modus  for  hay  and  grass,  which  appears  to  have 
been  then,  as  now,  the  principal  otgect  of  the  suit.  That  evidence 
is  clear  and  distinct  as  to  the  payment  of  the  moduses  Tor  the  hay 
according  to  the  diflerent  quality,  and  no  objection  has  been  made 
to  them  as  laid ;  for  though  the  improvement  of  cultivation  of  hay 
by  the  introduction  of  many  artificial  grasses  may  be  modem,  yet 
there  were  at  that  time  indigenous  grasses  and  seeds,  such  as  clo- 
ver  and  some  others,  which  most  probably  were  used  in  the  same 
manner  to  improve  the  hay.  But  the  rector  may  try  that  modus, 
if  he  desires  it  The  next  are  Is.  for  orchard  and  Id,  for  garden, 
then  4fd.  for  every  cow  in  lieu  of  tithe  milk.  There  is  besides  4d. 
for  every  calf  laid  as  a  distinct  modus,  although  in  the  former  suit 
the  moduses  pleaded  were  4i2.  for  every  cow  with  calf  and  2d.  for  every 
barren  cow  or  heifer  in  lieu  of  milk,  so  that  in  the  present  suit  the 
defendant  goes  further ;  and  as  the  main  evidence  for  the  defendant  is 
the  depositions  in  the  former  suit,  the  question  will  be  whether  there 
is  evidence  to  support  those  two  sums  of  ^d* ;  some  of  the  moduses 
in  that  defence  are  different  from  those  now  set  up.  There  is  no 
mention  made  amongst  those  of  cow  as  distinct  from  cal^  nor  is 
there  any  such  tithe  noticed  in  the  accounts  which  have  also  fur- 
nished the  defendant  with  some  of  his  principal  evidence.  The 
customary  payment  for  pigs  is  also  noticed  in  those  accounts  to 
which  Dr.  Eyre  has  given  efiect  by  signing  them.  (His  Lordship 
went  minutely  through  the  exhibits  beginning  in  1768  and  ending 
in  1744).  Thei^  there  is  general  negative  evidence  of  non-pay- 
ment of  tithes  in  kind  to  Dr.  Eyre  during  the  whole  of  his  incum- 
bency. In  the  former  suits  of  Priaulx  v.  Lucasf  and  the  cross^bill 
Sirc^An  Parsons  v.  Lucas)  no  modus  for  tithe  of  lambs  or  ]Mg$  is 
set  up,,  and  the  evidence  of  those  payments  depends  entirely  on 
the  accounts  between  the  defendant's  predecessors  and  Dr.  Eyre, 
and  those  say  nothing  of  sl  modus  for  milk.  The  defendant  too  has 
divided  the  modus  for  inilk  and  for  calf  into  two  sums,  so  that  it  is 
not  stated  as  proved  in  the  deposition  of  the  old  cause ;  therefore  on 
some  future  occasion  he  must  lay  his  defence  more  according  to  the 
triith.  At  present  we  cannot  direct  an  issue  oaXhe  modus  for  milk. 
With  respect  to  the  Sd.  for  tithe  of  lamb,  we  are  also  under  some 
difficulty  with  respect  to  the  fact,  for  there  is  no  evidence  given  of 
that  payment,  except  what  is  to  be  collected  from  the  accounts 

f ,        • - 

(a)  A  former  cause  instituted,  %Anne, 
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^61^     wUdi  have  admitted  it.    That  modus  is  certainly  not  set  np  in  Uie 


^eri^  ancient  cause;  and  one  would  think  that  the  parish,  in  a  snit  (o 
^r%  establish  their  ri^ts,  would  have  taken  notice  of  all  existing  mo- 
^  duseSf  but  that  is  matter  oC  observation  in  the  erideoce.  The 
amount  of  the  inodits  for  tithe  of  las^  is  said  to  be  rank,  and  ob- 
jection has  been  taken  at  die  bar,  and  certainly  the  court  would 
have  had  .great  difficulty  on  that  point  after  the  opinion  given  by 
8upni32a  ^e  Lord  Chancellor  in  the  case  of  Bishop  v.  Chickesterj  having  die 
Supim  708.  case  of  Giffard  v.  Webb  before  him,  but  for  a  subsequent  determio-^ 
8aprai643.  ation  of  this  oourt  in  the  case  oiAskem  v.  Greenham^  where  an  issue 
was  directed  to  try  a  modus  of  ^d.  for  a  lamb,  and  that  direction  was 
affirmed  on  rdiearing.  The  issu^  was  afterwards  tried  before 
Sutton  Baron,  who  leftrit  to  the  jury  on  the  quesdon  of  rankne8S9 
and  they,  without  much  hesitation,  found  against  the  modus*  A 
motion  ivos  afterwards  made  for.a  new  trial,  which  was  refused, 
and  a  decree  was  pronounced  for  tithe  in  kind.  As  to  the  actual 
fiict  in  that  case,  there  was  strong  evidence  made  in  &vour  of  the 
modus  both  by  living  witnesses  and  by  the.terriers.sigiied  by  th^ 
rector  from  1749  to  1773,  whereta  that  mode  of  tithing  lamb  had 
been  admitted  as  here,  yet  the  court  thought  it  right  to  send  it  to 
trial,^  and  we  now  think  that  that  will  be  right  in  the  present  cascb 
The  modus  for  pigs  also  depends  on  the  entry  in  the  rector's  book» 
and  nonpayment  of  .such  titJies  in  kind.  Now  every  seventh  p^  <m 
the  ninth  day  would  exclude  the  tithe  of  pigs,  if  under  that  immber ; 
and  again,  of  those  above  seven,  if  the  number  were  under  four- 
teen, and,  therefore^  we  have  had  some  doubt  whether  we  dMinid 
do  right  to  send  such  a  modus  to  an  issue.  It  is  also  one  of  these 
not  insisted  on  in  the  suit  in  1 70S. 

As  to  the  articles  not  covered  by  ih%,modtiseSj  there  must  be  a 
decree  for  the  pUmtiff,  and  for  milk.  As  to  all  the  other  swduses^ 
there  must  be  issues.  The  costs  must.be  allowed  for  allthe  ttthea 
i^ecovered;  and,  as  fiur  as  they  reUte  to  the  moduses  to.  be.tmd» 
they  must  wait  the  evetit  of  the  issues,  as  matter  for  our  consider* 
alion  when  the  cause  comes  on  for  further  directions. 


SS^ESBS^SSSSS 


P.  56  Geo.  III.    A.  D.  1816.    Scac. 

l^«y  SO.  Sir  F,  Cunl^f  Bart  and  another  v.  Tagflor  and  others. 

-  [«  Pri.  3290    . 

A  icaM  to  The  .p]aimi&,  as  trustees  of  Sir.  MUAard  Brooke,  lessee  of  the 
conbd^  tithes  unxisr  the  dean  and  chapter  of  Christchurch^  Oxford,  who  were 
Doparticu.  Seiscdof'the  rectory  and  parsonage. of  .Stmflom  in  Cheshire,  filed 
smiS^thes,  ^^  ^^'^  against  the  defendants,  occupiers  of  lands  in  the  several 
uid  by  the  townships  of  the  parish  of  Buncom,  and  the  vicar  of  the  said  parish 
ticai  Sur-'     fo^^  the  tithe  of  potatoes. 
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The  defence  set  up  was,  that  the  vicar  of  the  parish  waff  entitled      1616. 
to  the  tithe  of  potatoes^  if  tithaUe* 


The  evidence  for  die  plaintiff  consisted  of  the  lease  of  the  reo-        ^, 

tory,  and  parol  testimony  of  haviiig  unifbrmlj  rscdved  tbe  tithe  '^]v^- 

of  geese  and  pigS)  colts  and  some  few  o&er  trivial  snmll  tithes,  rey,  it  up- 

and  smoke^penny  and  egg-money,  and,  in  some  instances,  tbe  SkTwcw*^ 

tithes  io  question  by  composition;    but  it  also  appeared,   that,  wwen. 

on  a  remonstrance  from  tfie  vicar,  that  tithe  was  no  longer  .da-  neraiij^dA 

manded.  nBalitHiiit 

On  the  |>art  of  the  defendants,  the  vicar  proved  peroeption  of  tiont,  the 

many  articles  of  small  tithes,  all  the  witnesses  admitting  that  the  ^*^*^  ^^ 

tithe  of  geese  and'  pigs  was  payable  to  the  rector,  and  was  paid  to  ceived  any 

the  lesste;  particularly  calf,  wool,  lamb,  and  Sd.  for -man  and  !?f^^^!^ 

wife,  and  that  he  (the  vicar)  had  lately,  in  some  instances,  received  pigs  aod 

the  tithe  of  potatoes.  Sa?iw* 

Martin  and  Cooke^  for  the  plaintifii  :  rewawtd 

Daunc^  and  fVetherell,  for  the  vicar.  ^J^ 

Martin^,  in  reply. 


Thams&nf  Chief  Baron,  (having  stated  the  case,  and  the  pkintiA'  ^utfuit 
tide  as  trustees  for  the  lessee  for  lives,  the  eflfect  of  the  documents  ^^  ▼>«» 
deducing  the  title  of  the  lessors  from  the  priory  of  NbrtoHf  and  the  i^  pt^tatom, 
parol  evidence  of  perception)  commented  much  on  the  pecuUarily  «  article  of 
of  the  lease  having  so  many  exceptions  (a) ;  and,  emoiigM  other  ob-  ^^^^S^ 
servations,  hb  Lordship  remarked,  that  some  of  diose  reservations 
operated  strongly  in  favour  ci  the  vicar,  particularly  the  exoeptii^ 
of  all  the  tithes  of  wool,  lamb,  flax,  and  hemp,  and  all  the  oflering 
money  or  oblations  at  Easier j  and  all  tithe-calves  yearly  coming 
&c.  in  the  ttthable  places  d[  Runcorn ;  and  all  and  all  manner  of 
tithes  whatsoever,  which  the  then  vicar,  or  any  other  vicar  for  the 
time  being  of  the  parish  church  of  Buncom  aforesaid,  in  right  of 
his  or  their  vicarage  of  the  same  church,  had  then  or  at  any  time 
theretofore,  peaceably  and  qutetiy  received,  perceived,  or  taken 
and  had,  or  to  thetn  in  right  of  the  said  vicarage  then  and  them- 
tofore  by  ancient  composition,  or  any  custom  or  prescription  be- 
longing, plainly  (says  his  Lordship,  alluding  to  some  species  of  tilhts 
of  which  the  vicar  had  been  formeriy  endowed,  though  thtiteis 
nothing  said  as  to  tithes  so  specially  excepted  in  die  leftse),  ^hat 


fa)  **  Except  and  always  wiervcd  unto  tbe  said  otlHsr  vicar  Ibr  ttietiniebeiDg^  of  llpe  parish  dnircfa 
dean  and  ctiapter,  &c.  {inter  a/ia),. all  the  tithes  of  o^ Runcorn  aforesaid^  in  right  of  his  or  their  ricar- 
wool,  lamb, Hai,  and  liemp,  and  all  the  offerings  age  of  the  saAie  diuTdi,  SA  then.*  or  at  anj  time 
and  oblations  at  Easier,  and  all  tithe  calvetf  yearly  theretofore  had,  ^faoeably  or  qui«t|y  rsoetTed,  &c. 
coming,  renewing,  arising,  or  increaiing  of  or  in  or  which  to  the  then  vicar,  or  any  other  vicar  for 
the  titbeable  pkces  of  Runcom  aforesaid,  or  any  the  time  being,  of  the  sud  pArMi  diurch  of  Run- 
put  thereof;  and  also  all  and  all  manner  of  tithes|  com  aforesaid,  in  rigfat  of  his  or  their  said  vicarage^ 
predial  or  personal,  &c.  coming,  &c.  of  the  town,  then  were  or  at  any  tune  theretofore  by  andent  oom- 
viUilge,  or  fidds  of  ^estoff»  in  the  parish  of  Bun-  podtioti,  or  any  piescription  nUfaln  tly  laid  parish 
com  aforesaid ;  and  all  and  all  manner  of  other  of  Runcorn  aforesaid,  or  tbe  memlierB  thereof  had 
tithes  whatsoever  which  the  then  vicar,  or  any  been  belonging,  or  in  any  wiae  appertaining.*' 
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.  1816.     lease  was  for  three  lives ;  and  here  it  may  be  proper  to  mention  a 
piece  of  evidence  of  great  importance  to  this  defence,  that  is,  the 


(\nHffc 

▼.  Ecclesiastical  Survey  made  when  the  rectory  belonged  to  the  religious 
^^^^''^'  houses  by  which  the  vicarage  clearly  appears  to  have  been  endowed 
at  that  time ;  and  tnat  document  shews  the  endowmoit  to  have  been 
general  from  the  words  '^  decimas  nUnutas  et  oUationes^*  compre- 
hending more  than  wool  and  lamb,  and  the  other  tithes  specified  in 
the  reservation ;  and  is,  therefore,  sufficient  to  put  the  rector  to 
proof  of  a  tide  to  the  tithes  claimed:  and  those  surveys  are  of 
great  authority  to  shew  of  what  the  vicarage  consisted  at  the  time 
when  they  were  taken*  Then  the  accounts  of  the  bailifi  on  the 
dissolution  of  the  monastery  are  used  to  shew  that  the  monastery 
had  some  of  the  small  tithes;  an  observation  was  made  on  that,  as 
accounting  for  the  rector  receiving  tithes  of  this  description. 

The  plaintiff  then  read  the  depositions  of  his  witnesses  to  shew 
something  of  a  pernancy  of  small  tithes  by  the  lessee  and  his 
ancestors,  particularly  pigs  and  geese.  (Here  his  Lordship  then 
went  at  large  into  the  parol  evidence  of  perception  of  tithe  by 
the  plaintiff,  as  &r  as  it  went  to  prove  perception  of  small  tithes  in 
kind). 

The  defendant  also  produced  parol  evidence  of  a  strong  nature 
to  show  the  vicar's  receipt  of  many  sorts  of  small  tithes  in  the  dif- 
ferent parts  of  the  parish. 

On  this  evidence  the  court  are  to  decide,  whether  the  plaintifl^  as 
lessee  of  the  rectory,  has  made  out  a  tide  lo  demand  from  the  de- 
fendant the  tithe  of  potatoes*  It  is  dear  that  the  lease  contains  no 
particular  grant  of  any  small  tithes  whatever ;  and  it  appears  that 
all  that  the  monastery  had  was  the  great  tithes,  and  some  Easter 
roUs,  and  pigs,  and  geese.  As  to  die  rolls,  the  lessee  cannot  derive 
tide  under  them^  because  they  are  expressly  excepted  in  the  lease. 
It  appears  by  the  ecclesiastical  survey,  that  the  vicar  was  endowed 
generally  of  small  tithes  and  oblations,  and  that  would  be  suf- 
ficientiy  comprehensive  to  carry  all  the  small  tithes  that  then 
existed,  and  all  tithable  articles  of  modem  introduction  would  fol- 
low the  right  to  such  small  tithes  in  general,  and  therefore  the 
rector  is  called  on  to  shew  an  adverse  tide. 

His  strongest  evidence  for  that  is  his  having  received  the  tithes  of 
pigs  and  geese.  There  is  no  excepticm  of  those  articles  in  the  lease^ 
and  that  may  account  for  his  receipt  of  them,  and  on  the  expiration 
of  the  lease  the  college  will  become  entided  to  them ;  but  it  is  by 
no  means  sufficient  to  infer  from  the  plaintiff's  having  received  such 
tithes,  that  he  is  therefore  entided  to  all  small  tithes  which  have  not 
been  received  by  the  vicar.  The  reservation  in  the  lease  of  the  small 
tithes  payable  to  the  vicar  is  express,  and  whether  any  of  tlie  small 
tithes  were  exceptetl  as  due  to  the  vicar,  or  as  not  due  to  the  college, 
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it  makes  agunst  the  lessees  claim  either  way.  On  the  whole,  there-  1816. 
fore^  we  think  it  is  plain  that  in  this  case  the  rector  has  no  title  to  this 
species  of  newly-introduced  tithe.  The  documentary  evidence  is 
oitirely  against  the  plaintifi^  and  the  usage  in  his  &vour,  as  far  as 
it  goes,  is  explained.  His  perception  of  other  tithes  was  confined 
to  his  own  tenants  only,  and  after  a  remonstrance  on  that  account 
he  received  them  no  longer. 

This  is  not,  therefore,  the  case  of  a  rector  claiming  generally, 
and  having  a  general  primA  facie  right  to  all  the  tithes,  because  the 
instrumients  confirmed  by  the  usage  shew  that  his  right  was  limited, 
and  that  so  clearly  as  to  make  it  unnecessary  to  send  the  case 
elsewhere  for  the  sake  of  further  inquiry,  and  therefore  we  shall 
of  it  at  once  by  dismissing  the  rector's  bill  with  costs,  (a) 


H.  56  Geo.  III.     A.D.  1814.    Cane. 

Heidhcote  v.  JIdridge.     [1  Madd.  2S6.]  J!m.  19.  S4. 

The  Vice-Chancellor. — This  b  a  common  bill  by  an  impro*  FkAoftide 
priate  rector,  for  tithes  against  a  person  holding  bmds  within  the  ^^^!|U^ 
rectory;  and  the  defendant  stating  a  demise  to  him  of  the  lands,  priate nctor 
free  from  tithes,  pleads  a  title  in  his  landlord  to  the  tithes ;  com-  ^^^J^l^ 
mencing  with  a  period  of  more  than  a  century  back,  he  states  that  It  b  no 
from  that  time  the  tithes  and  the  lands  have  been  mortgaged  and  ^^^t^  * 
conveyed  together,  and  that  the  owner  of  the  land  has  in  this  way  "tate  in  a 
enjoyed  the  tithes  as  well  as  the  profits  of  the  land.     There  are  j^^dfend- 
some  points  too  well  settled  to  admit  of  any  doubt    The  fact  being  *^^^?'^'^ 
admitted  that  the  plaintiff  is  the  rector,  and  that  the  lands  lie  or  that  ids 


within  the  rectory/  the  right  to  an  account  of  the  tithes  subtracted      ^^ 
follows  of  course,  unless  the  defendant  can  by  his  plea  shew  some  der  whom 
valid  ground  for  resisting  it.    The  rule,  in  this  respect,  is  the  same  ^  cl«u°s>^ 
in  the  case  of  a  lay,  as  of  a  spiritual  rector ;  and  in  neither  case  can  en,  if  the 
a  prescription  in  Tion  decimando  be  set  up  with  success.     Some  at^  ^Irried  ^ 
tempt  to  question  this  was  made  in  Stniit  v.  Baker* ^  by  Lord  Lottgh^  iti  legal 
borough  i  but  afterwards  in  Rose  v.  Callandft  his  lordship  finding  x'Sr^crip. 
what  had  been  the  course  in  the  Exchequer  (6),  refused  to  compel  a  tion  in  mm 
purchaser  to  take  a  title  in  opposition  to  it:  and  in  Watkins  v.  viUnotu^ 
Macfiamaraj  Exchequer  sittings  after  Michaelmas  Term,  1804,^^ 
the  court  would  not  allow  the  point  to  be  argued ;  and  indeed  the  uj  or  api. 
counsel  for  this  plea  has  very  properly  not  dwelt  upon  his  case  on  "*^  '^^ 
that  ground.   Anotlier  point  equally  well  settled,  and  to  which  it  is  •  Supm 
very  material  in  questions  of  this  nature  to  attend,  b  the  distinction  i'^l^' 
between  a  mere  retainer  and  non-payment  of  the  tithes  by  the  isso. 

(«)  floe  abaXtfwnMtt  t.  WiOsm,  S  Pri.250.  n.  (b)  See  NagU  ▼.  Edwards,  wpra  144S.     Lard 

npra  1712.     Bjfam  ▼.  Booth,  8  Pri.  SS9.  tupra  Petre  ▼.  Blencoe,  tujtra  1484.    Bemey  ▼.  Jiorwy, 

1744.     Wimams  ▼.   IVicr,/  4   Pri.    156.    infra,  17  Ves.  1S7.  mpra  165S. 

M  ▼.  Lawtfm,  7  Pri.  367.  tn^* 
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1816.     owner  or  occupier  of  the  land, 'and  the  actual  peniancy  and  receipt 

WMtkcot  ^^  ^^^  tithes  separate  from  and  independent  of  any  interest  in  or 
V.         connection  with  the  land.     The  former  may  and  always  does  exist, 

'^'*^''  though  the  claim  be  only  to  a  precription  in  non  decimando;  the 
latter  cannot,  except  when  there  is  a  legal  title  to  the  tithes,  of 
which  therefore  it  is  the  characteristic  criterion.  It  is  not  like  the 
language  of  deeds,  which  may  be  known  only  to  the  pardes,  but  it 
is  a  visible  and  public  assertion  of  title  by  the  exercise  of  open  and 
notorious  acts  of  ownership,  challenging  all  persons  interested  to 
dispute  the  validity  of  the  title  upon  which  they  are  founded.    This 

Suprai  174.  distinction  is  marked  in  all  the  cases.  In  Scott  v.  Airey^  the  Chief 
Baron  observes,  ^^  the  tithes  had  for  170  years  been  the  subject  of 
sale,  mortgages,  and  decrees,  as  other  property,  and  have  been 
always  considered  in  the  same  light  as  the  other  real  property  of 
the  persons  who  from  time  to  time  have  claimed  them.  They  were 
capable  of  being  enjoyed  by  the  persons  who  have  enjoyed  them ; 
and  the  question  now  is,  whether  a  court  of  equity  ought  to  inter- 
pose to  take  the  possession  from  persons  who  have  been  in  )x>sses- 
sion  so  many  years  with  the  knowlege  of  the  rector?*  Baron  Ei/re 
says,  ^^  The  principal  question  in  this  case  is  the  defence  set  up  by 
the  Aireys  against  the  priTnd  facie  title  of  the  rector,  founded  on  a 
title  set  forth  in  their  answer  and  the  indisputable  fact  of  actual 
possession,  occupation,  and  pernancy  of  the  tithes.  The  distinction 
between  a  prescription  in  non  decimando^  and  a  claim  of  a  portion 
of  tithes,  is  an  essential  distinction.  A  prescription  in  non  deci- 
mando is  simply  unlawful ;  no  such  prescription  can  be  maintained. 
If  no  tithes  have  been  paid,  a  title  founded  on  mere  non-payment 
is  simply  a  prescription  in  non  decimando.  Evidence  of  length  of 
possession  the  court  can  pay  no  regard  to,  for  the  possession  must 
have  been  unlawful ;  and  the  court  is  therefore  bound  to  decree  in 
favour  of  the  common  right  No  presumption  can  be  admitted  to 
support  a  mere  simple  prescription  in  non  decimando.  If  we  depart 
from  this  rule,  we  overturn  the  whole  law  upon  the  subject.  But 
there  is  a  great  difference  between  a  claim  founded  on  mere  non-pay- 
ment of  tithes,  and  a  claim  supported  by  evidence  of  actual  enjoy- 
ment of  pernancy  of  tithes.  The  title  is  not  unlawful ;  a  good  title 
may  have  been  derived  to  the  party  in  possession.  The  title,  there- 
fore, not  being  simply  unlawful,  long  possession  is  evidence  of  the 

Suprai  177.  title.  The  case  of  Fanshaw  v.  Botheram^  stated  at  the  bar,  appears 
to  me,  from  a  note  I  have  seen,  to  have  been  mistaken.  The  ground 
of  that  determination  seems  to  have  been,  that  however  doubtful 
the  case  stood  as  to  title,  there  had  been  long  possession:  the 
claim  was  of  a  portion  of  tithes ;  the  parties  might  have  a  good 
title,  and  it  was  not  right  for  a  court  of  equity  to  disturb  the  pos- 
session.    The  doctrine  was  good,  applied  to  that  or  to  this  case. 
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Tlere  is  no  difference  between  a  lay  impropriator  and  rector.  The     1816. 

lay  impropriator  becomes^  as  it  were,  a  spiritual  rector;  he  holds  "^ 

in  the  same  right.     If  it  is  not  proper  to  disturb  possession  in  favour        v. 
of  a  lay  impropriator,  it  is  not  proper  to  disturb  it  in  favour  of  a    ^^^'^^ 
rector.     The  arguments  at  the  bar  have  run  wild  on  the  head  of 
presumption.     We  are  not  to  presume  so  much  as  to  disturb  the 
whole  law ;  for,  if  upon  mere  possession,  every  thing  is  to  be  pre- 
sumed, there  was  no  necessity  for  the  statute  of  limitations.     In  no 
part  of  this  plea,  in  the  present  case,  is  there  any  averment  of  en- 
joyment of  tithes,  except  by  retainer  of  the  owner  of  the  land. 
There  is  not  a  single  instance  stated  in  which  an  actual  pernancy  of 
tithes,  either  in  kind  or  by  way  of  composition,  ever  took  place  as 
distinguished  from  non-payment.     The  tithes  are  conveyed  along 
with  the  land,  and  so  far  are  treated  as  belonging  to  the  owner  of 
the  land,  and  the  plea  avers  that  they  did  belong  to  him ;  but  what- 
ever might  be  the  effect  in  point  of  evidence  of  these  deeds,  coupled 
with  this  usage,  to  make  out  a  valid  title  to  the  tithes,  in  opposition 
to  the  common  law  right  of  the  rector,  it  is  still  only  evidence  of 
title,  and  not  the  title  itself,  and  consequently  the  plea  is,  on  that 
ground,  insufficient  and  bad.     The  length  of  time  during  which  the 
enjoyment  of  the  tithes  is  stated  to  have  prevailed,  though  it  may 
strengthen  the  evidence,  does  not  remove  the  objection.     It  does 
not,  in  the  case  of  tithes,  constitute  a  valid  title  in  itself,  though  it 
may  afibrd  evidence  of  a  title  possessed  immemorially  by  a  grant 
from  one  competent  to  make  the  grant.     It  is  no  answer  to  a  rector 
to  state  in  a  plea,  that  the  defendant  is  owner  of  the  tithes,  or  that 
bis  ancestors,  or  those  under  whom  he  claims,  were  owners,  if  the 
title  be  not  carried  up  to  a  legal  origin.    In  the  case  cited  oiBlacket  8upniis«s. 
V.  Lcmglandsj  a  title  to  'the  tithes  was  deduced  from  the  abbot  and 
convent  o(  Hexham.     A  good  legal  origin  of  the  title  was  stated, 
with  subsequent  mesne  conveyances,  which  is  not  done  in  this  plea. 
The  plea,  which  is  set  up  as  a  bar  to  the  whole  discovery  and  relief^ 
resists  a  discovery  of  deeds,  papers,  and  writings,  which,  as  thebUl 
states,  are  in  the  defendant's  possession,  and  would  shew  that  the 
tithes  claimed  are  due  to  the  plaintiff,   and  were,    ^^  in  former 
times,"  paid  to  the  rector  impropriate  for  the  time  being,  in  respect 
of  the  lands  in  the  defendant's  possession.     This  plea  must  be  taken 
to  admit  that  fact    Then  what  becomes  of  the  ground  relied  on  in 
support  of  the  tide  from  long  possession  ?    Is  the  fact  of  possession 
to  be  enquired  into,  and  yet  liie  defendant  to  be  allowed  to  with- 
hold the  discpvery  of  books,  &c.  that  relate  to  such  possession  ?    A 
mere  plea  that  a  defendant  is  a  purchaser  for  a  valuable  consider- 
ation, without  notice,  is  not  sufficient,  if  particular  instances  of 
notice  are  charged  in  the  bill,  ^t  being  necessary  that  such  charge 
should  be  answered.    The  defendi^t  rests  upon  possession  as  his 
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1816.     tide,  and  yet  refuses  to  discover  books,  &c  in  his  custody,  which, 

Meatkcoie    ^  *^®  ^^^^  States,  will  directly  negative  the  fact,  and  shew,  he  has 

▼.         not  been  in  continued  possession.    The  reliance  in  the  plea  on  the 

^^"^''    possession  for  J  00  years,  shews  the  materiality  of  this  discovery, 

and  establishes  the  right  to  it     This  alone  is  a  fatal  objection  to 

the  plea*    My  present  impression  therefore  is,  that  the  plea  must 

be  overruled,  (a) 

His  honour  repeated  that  opinion  on  a  subsequent  day. 

Plea  overruled. 


P.  56  Geo.  III.     A. D.  1816.   Scac. 

Ua^  6.  Manly,  Clerk,  v.  Curtis  and  others.    [2  Pri.  284.] 

Althoagh  Thomson,  Chief  Baron.  —  This  is  a  bill  brought  by  the  plaintifF 
ment  «T  as  vicar  of  the  parish  of  Lancaster ,  and  what  he  prays  is  confined 
pw«jyg*Te  ^  ijis  claim  upon  the  township  of  Bleasdale,  part  of  that  parish ; 
thbet  of  and  he  demands  in  that  parish  particularly  tithe  of  hay,  flax,  hemp, 
bdl UMkM  P*^^^^^  turnips,  carrots,  and  the  produce  of  various  other  seeds 
he  had  ne.  and  roots ;  and  he  states  that  the  defendants  got  and  made  from 
JJ^JJ^J^  milch  cows  brge  quantities  of  milk,  butter,  and  cheese,  and  other 
dence  also  small  tithes :  in  short,  there  is  a  general  enumeration  of  small  tithes, 
^i^JS^  so  that  it  is  stated  that  his  titie  comprises  hm^  and  all  small  titiies 
payment  by  within  the  township.  His  claim  is  under  an  existing  endowment 
^^^  made  within  the  time  of  legal  memory.  That  endowment  bears 
ndor  Ibr  date  in  the  year  1430,  and  is  made  by  the  archdeacon  of  Bickmondj 
mid      who  was  the  ordinary  of  this  place;  and  it  appears  to  have  beat 


*^»  ^^  made  with  the  assent  of  the  Bishop  of  London,  who  was  the  ordinary 

to  them.  within  whose  jurisdiction  the  monastery  of  Stan  was  situated ;  the 

A  iMrticu-  abbess  and  monastery  of  Stan  being  the  impropriators  of  this  living 

•tson  in  an  of  Lancaster,  or  rather  the  priory  who  had  the  living. 
dr^Twrc!      Now,  it  is  necessary  to  see  what  is  the  efiect  of  that  endowment, 

ml  articLef,  It  States  that  the  ordinary  had  urged  the  creation  of  a  vicar  in  this 

▼lourl^e^  parish  church  of  Lancaster  g  in  consequence  of  which  the  archdea- 

dowed,wUl  con  States,   he  caused  an  inquisition  to  be  made  respecting  the 

ckid?Uie  OMitters,  with  which  he  was  to  be  endowed.     It  then  proceeds  with 

▼kar't  right  stating  the  creation  of  one  perpetual  vicar  in  the  church  of  Lancaster 

■mall  dthai  ^  officiate,  and  not  in  other  parts ;  and  it  was  decreed  that  the  por- 

Dot  men^  tion  of  the  vicar  for  the  time  being  should  be  in  oblations,  and  tithes, 

therein.  BXkd  Other  profits  and  emoluments  arising  firom  the  places,  things, 

^ether  a  ^n  j  goods  within  described  only,  and  not  to  exist,  or  be  in  other 

equity  liei  things,  in  all  further  times  (b) ;  and  they  decree,  limit,  and  assign, 

wLtTlQir/  ^^^  ^^  perpetual  vi^ar  shall  for  his  sustentation,  and  in  support  of 

(a)  See  alio  Mleade  ▼.  Norhay,  S  Pri.  S39.    it  fnxn  the  instrument,  as  far  as  was  tbou|ht  ne- 
tf|^  1775.  cenvyf  verbatmh  and  it  appears  to  be  hterally 

{b)  His  Lordsbip/Mciting  the  endowment,  took    translated.— Jtc|wrrer. 
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the  charges  of  him  as  vicar,  receive  the  same  freely,  peaceably,  181((. 
and  quietly.  It  then  states  that  the  vicar  shall  repair  and  maintain  ^^^ 
the  mansion  formerly  called  the  Pnoiy,  with  all  its  houses,  cham-  ^v. 
bers,  dovecotes,,  and  stables.  It  then  proceeds  particularly  to  the 
articles  with  which  he  is  to  be  endowed ; .  and  adds,  that  he  is 
to  have  the  tithe  of  all  sheaves  in  and  of  the  fields  of  the  vill  of 
Lancaster ;  and  the  tithes  of  all  sheaves  of  Tkcmerne  and  Glassane 
within  the  parish  of  the  church  oHjmcaster^  in  what  manner  soever 
arising;  and  also  the  tithes  of  sheaves  of  Bygley  Wra  and  Eager* 
burghy  within  the  parish,  and  the  obladons  whatsoever  in  the  three 
principal  feasts  of  the  Natioity  of  our  Lord^  Easter^  and  the  As* 
sumption  of  the  Virgin  Mary;  and  all  churchings  in  churches  or 
chapels;  and  marriages  in  churches  and  chapels ;  wax-lights  at  the 
time  of  burials,  and  also  all  mortuaries  whatsoever  in  the  parish 
church,  with  its  members  however  arising;  and  that  the  vicar 
shall  receive  and  have  in  the  right  and  name  of  his  portion  for  ever 
tithes  whatsoever  of  lambs,  wool)  calves,  butter,  milk,  and  cheese^ 
whatsoever,  of  those  inhabiting  the  place  called  Wyresdale  and 
Bleasdalcj  and  the  entire  tithes  of  pigs,  ducks,  salmon,  ^ggs,  garlic, 
onion,  and  leeks;  and  of  flax  and  hemp,  dovecotes,  apples,  hay,  and 
milk  of  the  whole  parish.  It  proceeds,  then,  to  bestow  upon  him 
other  offerings  of  the  church ;  and  it  states  that  the  estates  with 
which  he  is  endowed  are  worth  nearly  76/.  195.  'l\d,f  as  it  was  found 
by  the  inquisition  (which  was  a  very  lai^  sum  in  those  days). 
And  then  it  charges  him  with  several  considerable  burdens  which 
the  abbess  and  convent  would  be  liable  to^  and  ordains  that  the 
abbess  and  convent  of  the  monastery  of  jStioir  to  the  said  church  of 
Lancaster^  with  the  church  oi Pulton  as  aforesaid  appropriated^  and 
the  same  as  aforesaid  obtaining  in  the  right  and  name  of  the  church 
oi  Lancaster  with  the  said  church  of  Pulton  given  and  granted  in 
all  future  time^  shall  perpetually  have  and  receive  in  all  iiiture  time, 
all  and  all  manner  the  great  tithes  of  whatsoever  kind  of  blade,  of 
hay,  and  other  rights  and  emoluments  wjiatsoever,  to  the  same 
dmrch  of  Lancaster  in  anywise  appertaining  and  belongings  excq>t 
the  portion  and  parcel  above  specified  to  and  for  the  portion  of  the 
said  vicar  and  his  aforesaid  vicarage  limited  and  assigned. 

This  r^coved  a  confirmation  frcnn  the  Bishop  cS  London  /  and  in 
1461,  thirty  years  afterwards,  there  was  aconfirmadon  again  by  the 
archdeacon,  tc^ether  with  some  addition  to  the  endowment,  that 
the  perpetual  vicar  should  find  bread  and  wine  for  the  communion. 
This  is  the  endowment  under  which  the  vicar's  claim  was  founded; 
he  has  not  the  benefit  of  shewing  any  actual  receipt  of  tithes  in  kind 
by  his  predecessors^  as  fiir  as  it  can  be  traced,  except  in  the  book 
of  an  old  rector,  which  was  in  1691*    It  appears  that  these  tithes 
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1816.     were  let  out  by  the  vicar  from  time  to  time,  alid  of  late  they  have 
been  let  ta  occupiers  of  land  in  Blecudale. 


▼.  The  defendants,  by  their  answer,  admit  the  plaintiff  to  be  ticu-  ; 

^^'"^^  but  they  deny  that  he  is  entitled  to  any  tithe  whatever,  except  the 
tithe  of  lamb  and  wool,  notwithstanding  the  ample  endowment  of 
other  tithes  cmitained  in  that  instrument;  and  then  they  insist  that 
his  endowment  does  not  extend  to  the  tithe  of  hayj  and  the  reason 
they  give  why  it  does  not  extend  to  the  tithe  of  hay  in  Bleasdak  is, 
that  there  has  been  immemorially  paid  to  the  rector  of  this  church 
of  Bleasdale  a  sum  of  5s.  7d»  in  lieu  of  the  titlie  of  com  and  hi^ 
arising,  growing,  renewing,  or  increasing  within  the  township  of 
Bleasdale  s  and  that  no  tithe,  or  payment  in  lieu  of  the  tithe  of  har^ 
has  ever  been  rendered  or  paid  to  the  vicar  of  the  parish  church  of 
Lancaster  by  the  occupiers  of  land  in  Bleasdale,  but  only  to  the  im- 
propriate rectors,  and  therefore  they  contend  that  though  the  en- 
dowment has  mentioned  the  tithe  of  Aoy,  it  is  erroneous  in  that 
respect,  and  that  no  such  claim  was  ever  set  up.  Then  they  attempt 
to  make  another  defence  with  respect  to  all  the  other  tithes  of  this 
sort  They  state  that  the  whole  of  the  township  of  Bleasdale  was 
formerly  plirt  of  the  demesne  or  forest  lands  of  the  crown  of  England^ 
and  that  by  a  grant  under  the  great  seal  oi  England  and  seals  of  the 
duchy  of  Lancaster  J  bearing  date  the  21st  March,  and  20  James  1. 
the  King,  for  the  consideration  therein  mentioned,  had  given  for 
himself,  his  heirs  and  successors,  to  Edward  Badiy  and  William 
Wellden,  in  fee  for  ever,  amongst  other  hereditaments,  the  said  town- 
ship or  hamlet  of  Bleasdale,  then  consisting  of  several  com  pas- 
tures, called  by  the  several  names  specified  in  the  answer ;  and  all 
and  singular  tithes  of  sheaves  of  corn,  and  grain,  and  hay,  wool, 
flax,  hemp,  and  lambs,  and  all  other  tithes  whatever,  as  well  great 
as  small ;  and  also  all  oblations,  and  so  on,  situate,  lying,  and  being, 
arising,  growing,  or  renewing  within  the  towns,  fields,  parishes,  or 
hamlets  thereinbefore  mentioned ;  and  the  grantees  were  thereafter 
to  hold  and  enjoy  the  several  liberties  and  privileges  therein  men- 
tioned as  fully,  freely  and  entirely,  and  in  as  ample  manner  and 
form  as  his  Majesty,  or  any  of  his  progenitors  or  ancestors,  or  any 
earl  or  duke  of  Lancaster,  or  any  abbot  or  abbess,  prior  or  prior- 
ess,  or  any  or  either  of  the  then  late  monasteries,  or  any  chaplain 
had  enjoyed  the  same.  And  they  state  that  this  rectory  of  the 
church  oi  Lancaster,  which  extended  to  and  included  the  township 
qS  Bleasdale,  formed  a  part  of  the  possession  of  the  monastery  or 
convent  of  Sion ;  and  that,  upomdie  dissolution  of  that  monastery 
in  the  reign  of  Henry  8.  the  rectory  became  transferred  to,  and  was, 
at  the  time  of  the  grant,  vested  in  the  crown,  and  therefore  they 
submit  it  is  to  be  inferred,  that  the  tithes  of  the  land  within  the 
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township  of  Bleasdale  passed  by  the  grants  from  king  James  1.  to  1816. 
Edward  Bradly  and  William  WeUden,  and  that  the  defendants  as  j^^^, 
occupiers  of  the  lands  and  premises  comprised  in  the  grant,  and  a^  ▼. 
deriving  their  title  thereto  from  Bradby  and  Wdlderiy  are  exempted 
by  means  of  this  grant  from  all  the  tithes  which  are  demanded. 
This  is  the  nature  of  the  defence,  and  in  consequence  of  this  de- 
fence the  vicar  thought  proper  to  amend  his  bill,  and  to  make 
landholders  parties  who  are  the  landlords  of  some  of  these  defend- 
ants ;  and  the  landlords  put  in  an  answer,  in  which  they  maintain 
their  tenants'  right  to  the  tithe  and  the  modusy  which  they  allege  to 
be  payable  to  the  impropriate  rector.  It  appears  that  the  former 
vicar's  name  was  White^  who  was  a  prisoner  in  France^  and  died 
there ;  but,  I  believe,  he  died  before  he  was  instituted.  There  was 
found  among  the  papers  of  Oliver  Martin^  a  former  vicar  of  this 
parish,  a  vicar's  book  in  1690,  and  which  appears  to  contain  several 
articles  of  tithable  matters,  wool  and  lamb,  the  tithes  to  which  the 
^defendants  would,  by  their  answer,  confine  the  vicar.  Other  cer- 
tificates are  produced  of  tithes  called  Qjiakeri  tithes^  and,  in  one 
instance,  amounting  in  the  whole  to  1/.  55.  from  one  Quaker:  all 
these  are  in  JVyresdale  and  not  in  Bleasdale ;  but  it  is  to  be  ob- 
served the  tithes  are  granted  in  Wyresdcde  and  Bleasdale  jointly : 
and,  therefore,  what  the  vicar  is  entitled  to  in  tlie  one  he  is  entitled 
to  in  the  other.  Then  it  lies  on  them  to  shew  what  tithes  had  been 
paid,  and  they  produce  evidence  to  shew  what  tithes  the  lessees 
took  under  their  leases,  all  of  which  were  paid  by  way  of  composi- 
tion ;  and  the  witnesses  say  generally,  that  that  composition  was 
paid  for  lamb  and  wool ;  but  there  are  others  who  speak  as  to 
their  paying  not  only  lamb  and  wool,  but  geese  and  pigs,  and  an 
imnual  sum  for  a  sow.  This  is  the  nature  of  the  evidence  they 
give  as  to  the  perception  of  tithe,  if  it  can  be  called  perception ; 
and  there  is  certainly  evidence  of  composition  for  other  small  tithes 
than  wool  and  lamb  having  been  paid  to  the  vicar. 

This  was  the  nature  of  the  case  that  was  laid  before  the  court  on 
the  part  of  the  plaintifi^,  resting  upon  the  words  of  the  endowment, 
and  on  his  lessees  (though  hcn&Jide  occupiers  of  the  land),  having 
received  composition  for  various  articles  besides  wool  and  lamb. 
The  defendants  insist,  in  their  defence,  upon  the  modus  they  had 
set  up  as  payable  to  Mr.  Slandish  the  impropriate  rector.  It  is 
observable,  it  was  one  single  modus  of  55.  7d,  for  both  com  and  hay^ 
and  not  one  payment  for  com  and  one  for  hay.  Now,  they  enter 
into  no  sort  of  proof,  on  the  part  of  the  defendants,  with  regard  to 
the  title  of  the  rector  to  any  tithe  whatever,'  otherwise  than  that 
which  arises  firom  the  fact  which  is  proved,  that  for  a  series  of  years 
commencing  in  1788,  the  impropriator  has  received  a  payment  of 
5s.  7d.  which  was  understood  to  be  for  the  tithe  of  corn  and  hay 
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1816.     also»  and  there  is  no  evidence  on  the  part  of  the  vicar  to  sbeir 
that  his  lessee,  or  the  vicar  himself  did  receive  in  Bleasdale  the 
tithe  of  hatf.    It  is  contended,  therefore,  that  the  tithe  of  hinf  is  not 
included  in  the  endowment;  and  that  if  it  passed  any  thii^  under 
the  denomination  of  Aoy,  it  could  pass  only  the  modus  that  it  claimed 
in  lieu  of  that  tithe.    Now,  it  is  difficult  to  support  that  latt^  sug- 
gestion :  for  it  does  not  appear  what  was  the  amount  of  the  tithe 
of  Aoy  as  distinct  from  the  tithe  of  com,  or  how  the  6s*  Id.  was  to 
be  apportioned.     If,  however,  the  fict  is,  that  finom  time  imme- 
morial it  has  been  a  payment  for  both,  it  is  difficult  to  say  how  the 
vicar's  claim  to  tithe  of  hay  can  be  made  out.    The  tithe  of  com 
is  always  reserved  to  the  monastery  where  it  is  not  always  expressly 
granted;  and  it  is  granted  nowhere^  that  I  see^  within  the  parish, 
which,  it  is  siud,  comprehends  Bleasdale ;  and  there  may  may  be 
some  difficulty  in  the  construction  of  the  grant  with  rq;ard  to  that 
exception.     It  is  stated,  in  point  of  fiict,  that  hay  has  been  received 
by  the  vicar  in  other  parts  of  the  parish,  as  it  appears  by  entries  in 
the  books  of  the  parish  that  the  tithes  of  hay  were  received,  but 
there  are  none  applicable    to  Bleasdale.      Now,    this  has  been 
proved  to  be  the  usage  for  a  great  length  of  time.    The  evidence 
on  the  part  of  the  defendants  has  proved,  that,  witii  respect  to  hay 
from  1788,  the  understanding  in  the  parish  was  that  Ss*  7d.  was 
paid  in  lieu  of  the  tithes  of  hay  in  Bleasdaleas  well  as  of  corn ;  it  is, 
therefore,  difficult  to  say  we  can  at  present,  in  the  face  of  that  evi- 
dence^ decree  the  vicar  the  tithe  of  hay  in  Bleasdale;  therefore  there 
must  be,  as  it  appears  to  us,  an  issue  directed  in  the  words  of  the 
answer,  whether,  from  time  immemorial,  there  has  been  this  pay- 
ment of  5^.  7d,  made  to  the  rector  in  lieu  of  the  tithe  both  of  com 
and  hay.     With  respect  to  tiie  other  small  tithes  demanded,  there 
is  no  evidence  whatever  of  any  person  having  received  them  other 
than  the  vicar.  .  As  to  the  ground  of  defence  under  this  grant  of 
JaTues  1.,  if  that  means  any  thing,  it  would  carry  all  tithes  of  every 
kind  to  those  grantees ;  and  it  is  be  observed,  that  it  is  not  confined 
to  the  lands  out  of  which  these  tithes  are  received,  or  the  land  in 
the  parish  of  Lancaster^  but  it  comprises  a  great  quantity  of  lands 
in  the  county  of  Lancaster^  and  land  belonging  to  the  duchy  of 
Lancaster  in  the  county  of  Leicester  also,  and  then,  at  the  condu-* 
sion,  are  the  general  words  passing  these  tithes  to  the  extent  I  have 
mentioned;  that  is,  all  and  every  the  great  and  small  tithes  in  the 
lands  so  granted,  words  certainly  large  enough  to  comprehend  all 
that  is  contended  for,  if  there  had  been  any  enjoyment  under  it  to 
give  it  effect.  (Reads  the  words.)    Now  there  seems  ground  to  con- 
tend that  these  words  would  not  pass  that  which  the  vicar  was  not 
endowed  of  at  the  time  of  the  grant     It  is  extraordinary  that  there 
has  not  been,  on  the  pa^  of  these  defendants,  any  desire  to  shew  us 
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what  it  was  that  the  monastery  of  Sion  was  in  possession  of  at  the     18 16. 
time  of  the  dissolution.     There  were  no  ministers'  accounts  pro-     j^^^ 
duced  to  shew  what  tithes  were  at  that  time  in  possession  of  the        ▼• 
monastery,  and  the  observation  is  applicable  to  this,  that  it  does 
not  appear  that  at  the  dissolution  of  the  monastery  the  rector  had 
the  tithe  of  hay. 

Then  the  question  is,  what  is  to  be  the  consequence  of  the  opinion 
we  entertain,  there  being  no  usage  proved  to  take  from  the  vicar 
any  other  tithe  than  that  of  hay  ?  He  must  be  decreed  to  be  entitled 
to  an  account  of  all  else  that  he  has  demanded ;  and  though  the 
words  of  the  endowment  only  contain  particular  articles  of  small 
tithes,  yet  that  mil  not  deprive  him  of  other  small  tithes;  for  the 
true  construction  of  that  enumeration  is,  that  the  articles  named 
are  only  put  to  instance  what  was  payable  at  that  time;  but  they 
will,  clearly  carry  all  vicarial  tithes,  although  not  expressly  men- 
tioned in  that  instrument.    There  is  a  tithe  demanded,  of  which 
the  vicar  was  expressly  endowed,  that  is,  the  tithe  of  mills :  it  is  ad« 
.  mitted  by  the  defendants^  that  some  of  them,  it  does  not  appear 
which,  but  that  must  be  enquired  into^  have  enjoyed  and  worked 
corn-mills  on  the  lands,  and,  therefore,  we  must  decree  the  profits 
of  those  mills,  but  nothing  more  than  tiie  clear  profit  ultra  all  ex- 
pences  of  rent  and  carrying  on  trade;  that  was  so  settied  in  d^mi- 
berlam  r.Newie.    There  is  one  other  article  demanded,  which  I  8upn59C. 
do  not  remember  ever  to  have  seen  in  a  bill  before.    It  is  the  tithe 
of  mortuaries,  but  it  is  not  stated  at  what  person's  death  they  be- 
come due,  or  how  it  is  that  these  defendants  are  liable.    It  is  a 
moo^question,  whether  mortuaries  may  be  sued  for  even  at  law, 
and  whether  they  must  not  be  proceeded  for  in  the  Spiritual  court 
under  the  act  of  21  Heth  S*  chap.  6.    It  is  not  necessary,  however, 
to  enter  into  a  minute  enquiry  upon  tiiat  subject,  because  tiiey  have 
given  no  evidence  with  respect  to  these  defendants  being  liable  to 
mortuaries,  and  therefore  at  present  is  not  material,  otiienrise  it 
would  be  di£Bcult  to  say  that  tiiey  would  be  recoverable  in  a  court 
of  Equity. 

There  must  be  an  issue  as  to  the  general  modus^  and  whether  it 
be  payable  as  well  for  the  tithe  of  Aoy  as  of  com,  the  defendants 
to  be  plaintiffs,  being  bound  to  sustain  the  rector*s  right.  The 
question  of  costs  must  be  reserved  for  further  directions. 

With  respect  to  mortuaries,  the  bill  must  be  dismissed :  but  it 
is  not  worth  while  to  give  any  directions  respecting  costs  upon  that 
subject. 

As  to  the  rest  of  the  bill,  there  must  be  a  decree  for  all  the  other 
tithes  demanded. 
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/^^^V  P.  56  Geo.  III.     A.  D.  1816.     Scac. 

^^         The  Honourable  and  Reverend  Pierce  Meade,  Clerk,  and  others, 
Nurbury.        devisees  and  representatives  of  the  Bishop  of  Dromorc,  deceased, 
V.  Coningsby  Norbury,  Esq.     [2  Pri.  339.] 

May  90.  (By  original  and  supplemental  bills.) 

Although  The  original  bill  filed  in  Easter  Term  1810,  stated,  that  the 
shewn  to  then  Complainant,  the  Bishop  of  Dromore  in  Ireland,  was  seised  of 
•^thi!^'*  ^®  impropriate  rectory  and  parsonage  of  the  parish  of  St.  Nicholas 
senion  of  a  in  Droitooich,  Worcestershire,  and  thereby  entitled  to  all  manner  of 
former  Uj    f^^y^^  ffreat  and  small,  arising,  &c.  within  the  tithable  places  of  the 

unpropna-         ,        o  ^  ^  o^  c 

tor,  ft,  grant  said  parish. 

iHUn^^bT  That  from  the  time  of  plaintiff's  seisin  the  defendant  occupied  a 
presumed  certain  farm  and  lands  in  the  said  parish,  consisting  of  about  tliirty- 
^!^^^  three  acres,  for  which  he  had  regularly  paid  tithe  by  an  annual 
mentysome  composition  till  Michaelmas  ISOT^  but  that  since  tliat  time  he  had 
the  execu-  i^sed  to  pay  the  plaintiff  such  composition  for  the  smtill  tithes, 
tion  of  m  and  that  the  defendant  also  occupied  other  lands,  called  the  lower 
S^Sw^n  Friars,  about  seven  acres,  mi  which  he  had  reaped  and  mown  grain, 
or  m  per-  pulse,  hay,  and  clover,  and  had  agisted  barren  cattle,  the  tithe  of 
actual'deaU  which  he  had  not  paid. 

'•SZ'*'**'*  Prayed  an  account,  and  decree  for  the  single  value  of  all  the 
owner.        small  tithes  from,  &c. 

The  defendant,  by  his  answer,  denied  the  title  of  the  plaintiff  to 
all  tithes  as  impropriate  rector;  admitted  his  own  possession  of  the 
lands  mentioned  in  the  bill,  but  contended  that  the^  composition 
which  had  hitherto  been  paid  was  in  satisfaction  to  the  complainant 
or  his  age^  for  the  great  tithes  only,  and  denied  that  he  was  en- 
titled to  small  tithes.     And  he  alleged,  that  in  case  any  small  tithes 
were  payable  the  rector  would  be  bound  to  ccxitribute  to  the  repair 
of  the  church,  and  to  provide  some  ecclesiastical  person  to  perform 
the  duties  within  the  said  parish,  to  whom  such  small  tithes  would 
have  been  payable,  if  due  at  all,  and  that  no  such  person  had  been 
provided  within  memory;  there  must,  therefore,  at  some  former 
period,  have  been  an  agreement  between  the  then  impropriate 
rector  and  the  parishioners ;  that  in  consideration  of  his  foregoing 
the  small  tithes  in  the  said  parish  he  should  be  relieved  from  the 
duty  of  serving  and  repairing  the  church.     In  proof  of  which,  the 
answer  alleged,  there  had  been  no  service  performed  in  the  said 
church  in  the  memory  of  any  person  living,  except  in  two  instances, 
within  the  last  80  years,  of  two  persons  having  been  buried  in  the 
church-yard ;  that  the  church  itsdf  was  dilapidated,  and  that  the 
tower,  with  a  bell  therein,  and  the  outside  walls  of  the  old  church, 
were  standing  till  withm  a  few  years,  but  that  the  walls  and  bell  had 
lately  been  pulled  down  by  the  order  of  the  complainant,  for  the 
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purposeofdUposingofthem  for  his  benefit;  and  that  the  parsonage-     1816. 
house  had»  dll  about  ten  years  ago,  been  standing  and  was  in-      j^gf^ 
habited,   but  that  one  of  the  late  lessees  of  the  tithes  had  since        v. 
pulled  it  down  and  disposed  of  the  materials.     And  that  in  further    •^^"'^' 
evidence  of  such  agreement,  there  had  never  been  any  small  tithes 
in  kind,  or  any  composition  in  lieu  thereof,  paid  in  the  memory  of 
any  person  living,  except  that  two  of  the  late  lessees  had  demanded 
and  received  from  some  cottagers,  or  small  householders,  a  trifling 
composition  in  lieu  of  vegetables  growing  in  their  gardens ;  and 
submitted    that   the   complainant   was    not    under    the    circum- 
stances entitled  to  any  small  tithes,  or  that  if  he  were  it  was  his 
duty  to  procure  the  said  parish  to  be  served,  and  contribute  to  its 
repair,  and  rebuild  the  parsonage-house. 

The  defendant  also  admitted  that  he  had  occupied  the  lands 
called  the  Lcm)  Friars^  and  that  they  were  within  the  said  parish  of 
8t  Nicholas^  on  which  he  had  cut  hay,  and  agisted  cattle,  and  had 
paid  no  tithe;  but  he  pleaded  an  adverse  title  to  the  tithe  of  the 
said  lands  derived  from  mesne  conveyances  from  the  crown,  in 
whom  they  had  become  vested  on  the  dissolution  of  the  priory  of 
the  Augustine  Friar  in  Droitmch^  in  whose  possession  they  had 
formerly  been,  exempting  them  from  the  payment  of  all  tithes,  as 
well  great  as  small,  and  they  alleged  as  evidence  thereof  that 
no  tithe  had  ever  been  paid  for  the  said  lands  dther  in  kind  or 
sid>  modo. 

Daunceyy  BoupeU^  and  Wetherell  for  the  plaintiff. 

Martin  and  Hall  for  the  defenduit 

The  court  delivered  their  opinions  seriatim. 

Richards  Baron,  having  stated  the  case,  observed,  that  the  plain- 
tiff as  impropriate  rector,  was  pritnd  Jiicie  entitled  to  all  the  tithes 
throughout  the  parish,  which  he  had,  in  point  of  fact,  received. 

If  I  understand  the  answer,  of  which  I  have  some  doubt, 
the  defendant  contends  that  he'  is  entitled  to  an  exemption  from 
tithes,  but  he  offers  no  evidence  to  support  his  right  Then,  as  to 
the  seven  acres,  the  defence  most  likely  to  excite  the  attention  of 
tlie  court  is  a  supposed  grant  of  the  tithes  of  that  land  to  those 
under  whom  the  defendant  claims.  The  answer,  at  first,  led  me  to 
believe  that  the  defendant  intended  to  rely  on  an  exemption  founded 
on  other  grounds. 

It  does  not  appear  when  Sir  John  Packifigton  (a)  first  became 
entitled  as  impropriate  rector:  whilst  he  was,  he  certainly  might 
have  granted  the  tithes.  The  seven  acres  in  question  were  con- 
veyed to  him  in  the  reign  of  Edward  the  Sixth,  and  that  conveyance 
is  in  existence ;  but  it  is  clear  that  he  took  no  tithes  by  it. 

(a)  The  plaintifi'  deduced  hii  tide  by  descent  to  the  impropriate  rectory  from  Sir  J. 
Packin^ton,  to  whom  it  had  been  conveyed  by  the  original  grantees. 
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1816.         Thn  m  be  look  DoChtDg  but  the  land  b^  that  instniment,  the 
^   grant  of  the  tidies  to  him  is  quite  onnMstent  with  it.    There  is  no 


▼•  other  ground  fer  supposing  that  the  tithes  of  the  seven  acres  pasaed 
Nmhvy.  with  the  hnd,  except  that  of  non-payment.  Now,  presorqition  in 
non  dedmatubf  is  no  more  a  valid  defisnce  against  a  by  impropii- 
atOTy  than  it  is  against  an  ecclesiastical  recUnr.  That  is  the  law, 
and  it  can  only  be  altered  by  the  legislatuie.  Tithes  are  due  to 
some  OBS^  unless  a  legal  exemption  be  shewn,  and  non-payment 
does  not  give  a  legal  right  of  exemption. 

Then  it  is  said  that  this  defence  is  not  bottomed  in  nan  dedmando^ 
but  on  grant;  but  in  that  case  the  grant  must  be  shown,  or  some 
evidence  given  of  its  existence;  and  in  an  answer  consisting  of 
several  defences,  it  is  not  enough  to  say  that  some  person  entitled 
to  the  land  and  tithe  conveyed  both,  and  that  that  is  to  be  pre* 
sumed  from  non-payment.  Such  a  defence,  in  reality,  amounts  to 
no  more  than  non  decimando.  What  evidence  would  support  such 
a  defence  is  not  the  question  here,  where  there  is  no  evidence  at 
alL  In  all  the  cases,  most  of  which  are  noticed  in  SiruU  v. 
SupnMSO.  Bakery  there  is  strong  evidence  of  the  adverse  claimants  being  in 
perception  of  the  tithes  which  would  otherwise  be  due  to  the  rector, 
and  of  their  dealing  with  them  as  their  own.  Here  there  is  no 
evidence  of  mther  one  or  the  other.  In  other  cases  the  perception 
has  been  of  that  sort  which  could  not  have  been  lawful  without 
grant,  but  here  the  s<Je  question  is,  whether  non-payment  is  evi- 
dence of  grant. 
8upimi509.  The  case  of  Nagle  v.  Edwards  was  predsely  the  case  now 
before  the  court  In  that  case^  from  the  short  rqport  in  .iiu^ruM^(a), 
where  the  arguments  are  not  ^ven,  we  have  not  the  benefit  of  what 
was*said  in  that  case.  Though  many  defences  were  set  up,  Mr.  Hall 
relied  principally  on  the  presumption  of  a  grant;  but  the  court  de- 
cided unanimously  in  fevour  of  the  plaintifl^  and  on  the  same 
principles  by  which  I  am  governed  in  the  present  case^  which  is 
under  precisely  the  same  circumstances. 

The  short  sum  and  substance  d  the  case  is  this:  here  is  an  im- 
prq>riate  rector  who  is  primA  facie  entitled  to  tithes  throughout  the 
whole  parish.  Then  there  is  a  spot  of  land  which  has  paid  no 
tithes.  The  proprietor  claims  exemption  as  general  owner.  He 
does  not  prove  perception  or  usages  and  all  his  defence  amounts  to 
*  nofi-rfiufer  merely. 

There  can  be  no  doubt  about  the  law  on  such  a  case,  after  the 
flupim  757.   decision  in  the  case  of  the  corporadon  of  Bury  v.  Eoans* 

It  is  impossible  to  conceive,  if  the  defendant,  or  those  under 
whom  he  claims,  had  any  such  ri^^t  as  is  contended  for,  that  there 
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should  never  have  been  any  such  exercise  of  it  as  would  have  shewn      1816« 
perception,  or  something  tantamount    I  am  clearly  of  opinion,      Mutds 
therefore^  that  the  plainti£^  as  impropriate  rector,  is  entitled  to  tithe         v. 
of  these  seven  acres  of  land,  unless  some  stronger  defence  be  set  up    ^^''^^^^^ 
than  mere  ncm-payment. 

As  to  the  evidence  of  the  lessees  of  these  tithes,  that  Mr.  CHeve^ 
landf  a  former  impropriator,  had  told  them  that  this  land  was 
tithe-free,  which  is  brought  forward  to  give  this  defence  the  appear- 
ance of  not  being  merely  non  decimandoj  I  must  observe^  it  is  most 
extraordinary  that  none  of  the  instruments  signed  by  Mr.  Clieve^- 
land  say  one  word  of  this ;  and  I  think,  therefore,  that  such  evi- 
dence, unsupported  by  those  instruments,  is  too  slight  But  sup- 
pose Mr.  CUeveland  had  said  so,  it  might  have  been  in  ignorance, 
and  the  law  would  not  allow  him  to  give  evidence  to  destroy  his 
right;  and  I  mistake  this  case,  if  any  stress  ought  to  be  laid  on 
such  a  declaration  by  him. 

The  lease  from  the  Bishop  of  Dromorcj  executed  in  1801,  ex- 
cepting the  land  in  question,  is  certainly  more  decisive  evidence 
than  Mr.  Clieveland^s  declaration ;  but  it  is  impossible  to  think  that 
the  bishop  meant  by  that  exception  to  acknowledge  that  the  lands 
were  tithe-free,  or  that  the  title  to  tithe  was  in  some  other  person ; 
for  there  might  have  been  many  good  reasons  for  such  an  excep- 
tion, such  as  a  wish  to  take  them  into  his  own  hands,  or  in  a  case  of 
doubt  not  to  involve  his  lessee^  and  it  is  not  mai\y  years  afterwards 
that  he  files  this  bill,  1809..  The  conversation  and  lease,  there- 
fore, are  as  nothing  in  this  case.  (Having  re-stated  the  point  on 
which  the  question  depended,  and  observed,  that  the  grant  of  the 
land  without  more  was  rather  negative  evidence  against  the  sup- 
posed grant  of  the  tithes,  his  lordship  concluded  with  saying:) 
I  am  of  opinion,  that  in  fact,  and  in  law,  the  defence,  in  the  absence 
of  other  evidence,  is  nothing  more  than  a  plea  of  non  decimandoj 
and  as  such  not  an  answer  to  the  plaintifiT's  claim. 

Wood  Baron,  delivered  a  very  elaborate  opinion  in  favour  of  the 
presumption  of  a  grant  of  the  tithes  in  question.  (3  Pri.  347.) 

Graham  B.,  and  Thompson  L.  C.  Baron,  delivered  concurrent 
opinions  with  Richards  B. 

Richards  Baron,  took  occasion  to  observe,  that  the  opinion  said 
to  be  expressed  by  Lord  Loughboroughj  in  Rose  v.  CaUandf  must  8iipimi6st. 
have  been  altogether  extra-judicial ;  for  that  it  was  impossible  that 
any  such  question  should  legitimately  have  arisen  in  that  case. 
There  could  have  been  no  fidr  inquiry  before  the  master,  whether 
the  land  was  tithe-free^  because  the  person  claiming  the  tithes  was 
not  before  the  court,  for  he  was  not  a  party  to  the  record,  (a) 

(a)  Tliis  latter  obsenrmdon  applied  to  tlie  observations  of  Mr,  Qaron  tFood, 
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Jll!l  56  Geo  III-    A.  D.  1816.    Dom.Proc. 

V.  Btdlen.    Appellant. 

*««*«<•  MicheU  Clerk.  '  Respondent     [4  Dow's  P.  C.  297.] 

12, 13.  The  respondent,  Michel^  was  vicar  of  Sturminster  Netxdon^  county 

S.  c.  of  Dorset.    The  appellant  was  occupier  of  Bagber  farm,  in  that 

2Pri.899.  parish:    the  question  was  whether  a  certain  payment  in  lieu  of 
trinal  ab-      small  tithes  for  that  farm,  was  or  was  not  a  modus. 
IJ^J^^        The  manor,  and  the  greater  part  of  the  lands  in  the  parish,  and 
the  obienr-    the  advowson  of  the  rectory,  formerly  belonged  to  the  abbey  of 
court  **'^*'*  Glastonbury^  as  did  also  the  advowson  of  the  vicarage  from  the 
time  of  its  endowment  till  the  dissolution  of  the  monasteries  by 
Henry  S.     From  1743  till   1800,    there  were  three  incumbents* 
There  was  no  evidence  that  any  tithes,  great  or  small,  had  been 
paid  in  the  parish  during  the  memory  of  any  living  person ;  but, 
during  the  three  last  incumbencies,  every  occupier  of  land  in  the 
parish  paid  a  certain  money  rate  for  the  small  titlies  of  the  whole 
land,  exclusive  of  the  common  meads,  the  occupier  of  which  paid 
a  certain  other  distinct  rate  for  the  meads. 

The  respondent  was  instituted  in  1800,  and  accepted  the  rate 
payments  in  1800  and  1801 ;  but  thinking  them  inadequate  to  the 
value,  he  gave  notice  that  they  were  to  determine  on  St  Thamais 
Day  1802,  and  invited  the  occupiers  to  make  new  compositions, 
which  being  refused,  and  payment  of  tithes  in  kind  resisted,  he 
BUI  filed  in  ^1^  ^is  bill  in  the  Exchequer,  M.  Term,  1804,  against  Btdlettj 
the  Excfae-    WiUiamSf  RahbettSf  Dashwoodj  and  Atchison^  five  of  the  principal 
occupiers,  praying  an  account  and  payment  of  the  single  value  of 
all  their  tithes,  except  corn  and  grain.    The  defendants  answered 
separately,  admitting  the  respondent's  title  as  vicar ;  but  insisting 
that  the  payments  were  moduses  or  ancient  customarjr  payments  to 
the  vicar  in  lieu  of  all  tithes,  except  com  and  grain,  exclusive  of 
certain  lands  occupied  by  Dashwood  and  Atchison  in  the  common 
meads,  the  tithes  of  which  were  admitted  to  be  due.     The  cause 
Decree.       was  heard,  Nov.  1809,  and  on  May  5,  1810,  it  was  decreed,  that 
the  parties  should  be  referred  to  trials  at  law  in  feigned  actions  in 
iMue  di-      the  nature  of  issues  upon  the  several  farm  moduses,  laid  by  the 
'^^^'        defendants  in  their  separate  answers,  and  account  decreed  as  to  the 
tithes  in  respect  of  the  common  meads.     The  cause  was  reheard 
upon  that  part  of  the  decree  directing  the  issues,  but  the  Court,  in 
January  1812,  aflSrmed  the  decree.     The  sixth  issue,  the  only  one 
now  in  question  was,  whether  the  occupiers  of  Bagber  Farm  had 
been  accustomed  to  pay,  and  of  right  ought  to  pay  to  the  vicar  of 
Sturminster  Newton  on  St  Thomases  Day  in  each  year,  a  modus  or 
ancient  customary  yearly  payment  of  51.  %s.  4^f.,  in  lieu  and  satis- 
faction of  the  tithe  of  hay  and  grass-seeds^  and  of  all  other  tithe- 
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able  matters  and  things,,  (except  corn  and  grain),  yearly  arising,      1816. 
8cc.  upon  the  said  farm  and  lands>  called  Bagber  Faim :  the  np-    ~    »  "" 
pellant  to  be  plaintiff,  and  the  respondent,  defendant  at  law,  in  the         v. 
said  issue.     The  plaintiffs  at  law  selected  the  sixth  as  the  first  to     '"'<^"- 
be  tried,  being  that  of  BuUen.     The  next  record  in  order  was  that 
of  Williams.     The  issues  were  tried  at  Dorchesta\  before  Chambre 
J.  and  a  special  jury,  on  July  tl  and  18,  1812.     On  the  trial  of  Pint  trial, 
the  issues  as  to  Bagber  Farm^  the  appellant  proved,  by  the  testi-  g^^'JlJJ^**' 
mony  of  some  old  persons,  that  no  tithes  in  kind  had,  within  their 
recollection,  been  rendered  for  Bagber  Farm ;  but  that  the  above 
mentioned  payment  had  been  annually  made  in  lieu  of  the  vicarial 
tithes.     Receipts  given  by  the  first  of  the  preceding  vicars,  and  his 
succes^rs,  were    produced  to  prove  the  same  payment ;  and  it 
appeared  on  the  cross-examination  x>f  one  of  the  appellant's  wit- 
nesses, that  the  payments  for  the  rest  of  the  parish,  as  well  as  for 
Bagber^  were  collected  from  one  and  the  same  paper,  called  "  The 
Rate  Paper."     The  vicar,  on  the  other  hand,  to  shew  the  payment  Respond, 
was  so  large  that  it  was  incredible,  it  should  have  been  made  so  ^"n^*^'" 
far  back  as  the  time  of  legal  memory,  produced  several  documents, 
hereinafter  more  particularly  mentioned,  to  prove  the  value  of  the 
vicarage  at  different  periods.     The  respondent  then  offered  to  give 
in  evidence,  1st,  ^^  The  Rate  Paper,"  to  shew,  that  the  uniform 
payment  in  lieu  of  tithes  was  not  peculiar  to  Bagber^  bat  extended 
Over  the  whole  parish :  2d,  Certain  entries  in  a  book,  called  a 
ledger-book  or  chartulaiy  (hereinafter  more  particularly  mentioned), 
of  the  abbey  of  Glastonbury :  3d,  Certain  accounts  of  the  reeves 
of  the  abbey  for  the  manor  of  Newton,  (found  in  the  custod}'  of  the 
Marquis  of  Bath,)  for  the  purpose  of  shewing,  that  the  reeves 
obtained  allowances  and  acquittances  in  their  accounts  with  the 
abbey  for  various  articles  of  small  tithes  arising  from  demesne 
lands  of  the  manor,  as  having  been  rendered  in  kind  at  different 
periods  subsequent  to  the  time  of  legal  memory.     These  three  last  ^ 
heads  of  evidence  were  rejected  by  the  learned  judge,  and  the 
evidence  being  the  same  on  the  second  issue,  verdicts  were  found  Verdict 
in  both  records  in  favour  of  the  moduses.     On  Nao.  10,  1812,  the  ^^!^^^^ 
respondent  obtained  an  order  of  court,  to  shew  cause  why  a  new  ^^^^  f^j 
trial  should  not  be  granted  on  the  ground  of  the  above  mentioned  »  new  trial. 
evidence;   and  cause  having  been  shewn  in  H.  term  following, 
judgement  was  reserved,  and  Macdonald  C.  6.  having  in  the  mean 
time  resigned,  the  matter  was  re-argued  before  Sir  Vickery  Gibbs 
his  successor,  and  the  other  barons,  on  Feb.  21,  1814.     The  ob- 
jection to  the  Rate  Paper,  or  rather  to  the  general  application  of 
it,  was,  that  the  other  payments  were  not  proper  evidence  on  the 
particular  issue :  the  receiver's  accounts  were  not  at  all  produced 
on  the  second  trial.     The  objections  to  the  chartulary  were,  1st, 
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1816.     that  it  did  not  come  from  the  proper  cottody:  Sdly,  That  the 

^^^      entry  could  not  be  received  as  secondary  evidence  of  the  endow* 

▼•         ment,  not  purporting  to  be  either  a  copy  or  extract,  and  that  even 

Ohs!(xd        ^^  endowment  itself  would  be  bad  evidence :  SdlyiThat  at  any  rate 

to  the  re-     it  was  not  admissible  evidence  between  the  present  parties'  being 

^S^^'    res  inter  aUos  acta.    On  Feb.  23,  1814,  Gibbs  C.B.  delivered  the 

New  trial     opinion  of  the  court,  that  the  rejected  evidence  ought  to  have  been 

^i'^''^'       received  (a),  and  a  new  trial  was  accordingly  ordered. 

Scoond  The  causewas  tried  March  18, 1814,  at  Dorchester^  before Bc^ifey 

J.  and  a  special  jury. 

The  evidence  for  the  appellant  consisted  of  the  depositions  of 
several  ancient  persons,  one  of  them  the  tithe-coUector,  in  support 
of  the  modus  s  the  Domesday-book,  to  shew  the  state  of  the  parish 
and  the  value  of  the  land  at  the  time  of  the  survey;  the  chartuUuy 
before  mentioned,  and  in  order  to  introduce  it,  Charles  Bowes 
proved  a  search  in  the  registries  of  the  Bishops  of  Bristol  and 
Salislmy^  (it  did  not  appear  that  any  search  had  been  made  in  the 
augmentation-office,}  for  the  original  endowment,  and  that  none  was 
to  be  found*  Jiomas  DaviSf  steward  of  the  Marquis  of  Bath,  pro- 
duced the  book,  called  the  chartulary,  from  the  muniment  room 
of  the  Marquis,  who  was  proprietor  of  certain  lands  which  had 
once  belonged  to  the  abbey,  though  he  had  none  in  Sturminster 
Newlon.  This  book,  together  with  entries  relative  to  the  rights 
of  the  abbey,  contained  a  great  deal  of  miscellaneous  matter.  Also 
Pope  Nicholases  Taxation,  of  the  date  of  about  1291,  a  writ  of  ad 
Tflrdict  9<^  damnum,  and  a  terrier.  Upon  this  evidence  the  jury  found  a 
•f^t  ^   verdict  for  the  vicar,  and  agmnst  the  modus. 

The  records  of  the  remaining  issues  were  withdrawn  by  consult, 
and  it  was  agreed  that  they  should  abide  the  event  of  this  cause ; 
and  a  rule  of  nisi  prius  was  made  accordingly,  which  was  after- 
wards, MiOf  17',  1814,  made  a  rule  of  court     In  May  1814,  the 
Appellant    appellant,  on  objections  stated  to  the  admissibility  and  relevancy  of 
??]?*j^  *  the  entries  in  the  chartulary,  obtained  an  order  nisi  for  a  third  trial 
figl^igg^^'    of  the  issue  as  to  Bagber  Farm,  but  upon  cause  shewn,  that  order 
was,  on  January  25,  1815,  discharged :  the  court,  with  the  excep- 
tion of  Wood  B.,  being  of  opinion  that  the  entries  bad  been  properly 
App«l.       read  in  evidoice  against  this  order  of  discharge.    BuUen  appealed  > 
to  the  House  of  Lords,  praying  the  house  to  reserve  the  same,  and 
order  a  new  trial  of  the  issue  as  to  Bagber  Farm.    The  reasons  of 
appeal  turned  entirely  on  the  admission  of  the  said  chartulary,as 
evidence.    The  objections  to  which  were  shortly  these:    1st,  That 
it  was  not  sufficiently  authenticated  by  being  traced  to  its  proper 
custody.    2dly,  Supposing  it  to  be  sufficiently  authenticated,  that 
II"''         ■     '  ■'  "        '  11^— i^  .,11     II, 

(o)  Lord  C.  B,  GilMt  judgement  ia  stated  at  length.    (2  Pri.  406.)  . 
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the  entries  contained  in  it  are  not  of  such  a  nature  as  to  be  legally     1816. 
reocdvable  in  evidence.    8dly,  Supposing  it  to  be  sufficiently  au-      nuikn 
thenticated,  and  the  entries  therein,  from  their  nature,  to  be  legally        ▼. 
admissible  in  evidence,  that  they  are  not  appropriate  evidence  widi     ^^^^^^ 
reference  to  the  issue  on  the  record.    4thly,  Because  those  entries 
are  not  legal  evidence^  as  between  the  parties  upon  the  present 
record.   . 

Sir  S.  RomiUjf  and  Dauncey  for  the  appellant 

PeU  and  Grigbrd  for  the  respondent. 

Ijord  Eldon  C  — I  understand  that  it  was  determined  below,  A  court  of 
both  on  the  first  hearing  and  rehearing,  that  these  issues  ought  to  a^^oiT^ 
be  directed ;  and  considering  that  new  trials  were  afterwards  twice  ^  ^•^ 
applied  for,  and  that  on  the  first  application  all  the  judges,  and  on  aniMance 
the  second  all,  except  Baron  RichardSf  I  think,  were  of  opinion,  ^  *  jury- 
that  the  directing  d  the  issues  at  first  in  this  case  was  right;  it  is 
difficult  to  say  here  now,  that  to  have  directed  these  issues  was  im- 
proper, and  I  should  not  be  disposed  to  say  any  thiiig  on  that 
point,  without  lookbg  at  the  record  and  the  evidence,  and  the 
•whole  proceedings  in  the  Exchequer.     But  I  have  no  difficulty  in 
saying,  afi;er  forty  years'  experience,  that  a  court  of  equity  has  a 
right  itself  to  determine  questions  of.  &ct  without  the  assistance  of 
a  jury.    A  court  of  equity  may,  and  often  does,  in  the  exercise  of 
its  judicial  discretion  call  for  the  assistance  of  a  verdict  by  a  jury. 
But  if  it  can,  to  its  own  satisfaction,  itself  decide  upon  the  evidence, 
it  is  not  bound  to  send  the  matter  to  be  tried  by  a  jury.    This  is  as 
clear  in  tithe  as  in  other  causes;  and  if  the  original  decree,  so  far 
as  it  directed  the  issues,  had  been  appealed  firom,  the  weight  of 
evidence  appears  to  be  so  much  on  one  side^  that  I  should  have 
found  it  difficult  to  say  that  any  issue  ought,  in  this  case^  to  be 
granted :  but  issues  were  directed,  and  we  must  now  take  that  this 
was  properly  done.     With  respect  to  the  case  of  the  Warden  and 
Minor  Canons  of  St  Paul's  (a),  that  case  was  decided,  not  merely      ^^ 
by  the  humble  individual  who  now  addresses  you,  but  also  by  this 
house.    The  case  was  brought  here  by  a{^>eal,  and  this  house,  well 
assisted  at  the  time^  concurred  in  this  doctrine :   that  when  on  Where,  on 
the  trial  of  an  issue  out  of  a  court  of  equi^,  evidence  is  improperly  ^i^^^ouc 
rejected,  if  on  looking  at  that  evidence  the  court  is  satisfied,  that  of  equity, 
though  it  had  been  received,  it  ought  not  to  have  produced  a  dif-  k^pr^^y 
ferent  verdict ;  and  that  if  the  verdict  had  been  the  other  way,  that  re^^>  if 
verdict  ought  not  to  stand,  the  reftisal  to  grant  a  new  trial  is  in  the  Badified, 
proper  course  of  proceeding.    I  thought,  that  in  the  case  of  the  ^^"^^^^^ 
Minor  Canons  of  St  Rmd^B  there  existed  no  good  reason  to  direct  receive,  it 
an  issue  at  all :  but  an  issue  had  been  there  directed,  and  it  was  ^^^  ^^ 

ft 

(a)  9  Vet.  155. 
You  IV.  I  i 
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1816«     6onsiderad  Ifaat  k  was  properly  doHe^  as  the  onier  had  wM  bcei 

p^^ff^      appealed  from*    Lord  Kei^(ni  JiepoaeA  of  it  rerj  speedily,  there 

▼*        hein^  as  he  saidi  nothing  to  try.     Another  issue  in  the  same  case 

was  tried  at  bar  in  the  Exchequer,  and  some  material  evidence  was 

to  hsTe  pro-  offered.    Three  judges  were  of  opinion  that  this  eyidenoe  ought 

ferent  w-    >^  ^  ^e  received;  axid  one  (Baron  Graham)  thought  that  it  ought 

^c^Hiere.  to  be  admitted,  and  upon  that  ground  a  motion  was  made  before 

gnut  anew  me  for  a  new  tiiaL    I  dedarcd  Chat  I  thought  Baron  Graham  in 

^'^^     the  right,  and  that  I  should  have  admitted  the  evidence;  but,  oon-> 

courte  of     sidering  the  nature  of  the  fimctioas  of  a  court  of  equity,  and  the 

V^^^^^f^^  principle  upon  which  it  caUs  tar  the  assistaQoe  of  a  jury,  the  object 

bdng  to  satisfy  the  oonseienoe  of  the  court,  I  could  not  agree  to 

send  the  ease  again  to  a  jury ;  when  even  though  the  evidence  were 

admitted,  the  verdict  ought  noC^  in  my  opinion,  to  be  different; 

and  when  if  it  should  be  so,  the  conscience  of  the  court  would  not 

It  it  a  nic*  ouly  not  be  satisfied^  bnt^  on  the  contrary,  be  dissatisfied*    And 

^^'''''^^'^  then  it  becomes  a  matter  of  nice  distinction,  if  no  new  trial  oi^t  to 

on  the  ac-    be  ^granted,  though  evidence  has  been  rejected  which  ought  to  have 

2nSa^oa*  been  recdved,  where  if  that  evidence  had  not  been  rejected  but  ad*- 

ofevidMice,  mittcd,  the  court  is  of  opinion,  that  the  verdict  should  be  the 

ioh^ebm  B>^™^»  i^  becomes  a  matter  of  nice  distinction  then  to  say,  iimt 

rejected,  a    becausc  evidence  has  been  admitted  which  ouirht  to  have  been  re» 

new  triAl 

ought  to  be  jccted,  a  new  trial  ought  to  be  granted,  though  the  court  should  be 
granted,  of  opiuicHi,  that  even  if  that  evidence  had  not  been  received  but  re- 
^SSa^  jected,  the  conclusion  ou^  to  be  the  same  upon  the  other  evi* 
^^'t^  daice.  I  have  said  so  much  to-day  because  I  tdce  it  to  be  indispnt^- 
p^^t  of  ably  clear,  that  these  tithe  causes,  as  wett  as  others,  may  be  decided 
jl^^*  byacourtof  equity  without  directing  issues;  the  couil,  of  course^ 
It  is  clear  c^Lercising  a  sound  discretioti  in  each  particular  case»  as  to  whether 
that  tithe  in  that  case  an  issue  ought  or  ought  not  to  be  sent  to  a  jury^  But 
well  as"  ^^  there  is  anywhere  a  noticm  that  a  court  of  equity  is  bound,  on  all 
f^^.  ™jy  questions  of  &ct,  to  direct  an  issue  or  issues,  I  say  lliat  it  is  coob- 
bj  a  court  tradicted  bjrmy  experience,  and  by  die  administration  of  the  lawv 
^£"^^di  ^  ^  ^^°K  series  of  years*  If  your  lordships  should  determine,  the 
reeling  question  on  the  first  point,  I  am  anxious  to  protect  this  decisifla 
"^^         ageiobst  an  inference  that  we  decide  any  thing  as  to  what  a  court. of 

equity  ought  to  do  if  the  evidence  had  been  rejected, 
lliecfaacta-      Lord  Bedesdale  (after  stating  the  case.)*— The  book  which  was 
^^^[J^I^^JI^  produced  as  the  chartnlary  or  ledgei^book  of  the  Abbey  of  Gbuton* 
eiridence    .  buHf  was  of  this  kind.    The  steward  of  the  Marquis  of  BaA  provied, 

ence  to  the  ^^^  ^^  ^^  ^'^^'^  ^®P^  ^^  ^  muniment  room  of  the  Marquis,  who 
nnhaess  oC  yiBB  proprietor  of  Certain  lands  which  had  formerly  bdeoged  to  the 
^^^i(^[n^  Abbey;  and  it  is  well  known  such  books  are  sometimes,  found  ia 
the  o^ec  |he  posscssioni  of  private  individuals  who  have  got  lands  which  had 
KiK«ra&i«     belonged  to  the  Abbey.    The  proper  custody,  perhi^s,  was  the 
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AmgBHtM&m  CMtos:    Bal  the  liiot  is^  didt  tliese  etmrttilariesl  or     1916. 
Mgw-bodcft  ba?e,  in  same  instdnoeB,  got  into  the  hands  of  private     jf^jig^ 
penoofi,  instead  of  bein^if  kq>t  in  die  Augmentalion  Office.    Th^        t. 
objections  that  were  made  to  the  reading  of  this  book  w6re  of  thre6     ^^'^- 
dc«6riptioBS«     Ist  That  the  cusiody  was  v6t  the  proper  one;  ad  acta,  win 
objeetion,  however,  whkk  seems  not  to  hare  been  pressed  at  the*  ^j  tJiST 
last  trial ;  Sdly,  That  the  entries  did  not  Contain  evidence  in  itsdf  «ictent  do- 
proper  to  be  rei^ived;  and  8dty,  diat  if  they  did,  the  matted  was  ^rare 
r£S  mUr  idioi  acUij  with  which  the  owMr  of  Bagber  Farm  had  eonstendy 

^  •dmitted  in 

BOdiing  to  do.  With  respeet  to  the  book  itself,  many  observation^  eridence, 
wM'e  made  upon  it^  as  contahiing  matter  liot  all  connected  with  the  ^  ^^ 
possessions  of  l^e  Abbey.  But  as  fer  as  I  can  judge  from  Ais  improper, 
writing;  there  are  from  the  16th  page,  for  a  considerable  extent  into 
the  book,  various  entries  with  which  the  Abbey  was  concerned; 
and  sach  as  we^iu^iaUy  find  itt  this  sort  of  books  belonging  to  ab- 
bies,  for  the  monks  wer^  in  the  habil  of  transcribing  instrument^ 
as  fifir  as  they  rehted  totheir  own  interests.  It  is  that  kind  of  book, 
tfierefore,  in  which  andent  deeds  and  instruments  are  usually  tran- 
scribed for  the  sake  of  reference  and  prissisrvation,  as  is  the  custom 
^  fomiiies  who  have  a  mdnimcM-'room.  Search  was  made  in  the 
Bishop's  registry  to  ascertain  wlkether  an  endowment  of  the  vicarage 
esdsted,  but  nones  was  found.  Then  this  book  was  prodttced,  and 
it  contains  entries^  which  appear  to  be  transcripts  of  two  instru- 
ments: 1st  The  ordinance  of  Ae  Bishc^  of  iSbftshny  for  the  ap^ 
propriation  of  the  churd  to  the  abbey.'  Now  it  was  eitfpressly  re- 
quired by  the  statute  iSiStV.  2.  c*6.  diat  on  the  appropriittion  of 
churches,  the  dioo6isan  should  ordain  that  Che  vicar  be  wdl  and  suf^ 
•ficiently  endowed,  and  that  statute  I  take  to  have  been  tn-  affirmance 
of  a  practice  before  existing,  and  that  itwas'previous  to' that  statute^ 
required  that  in  cases  of  appropriation  the  vicar  should  be  property 
endowed,  and  that  it  was  the  duty  of  the  ordinary  to  ste  that  it  was 
-done.  The  instrument  of  which  this  seems  to  be  a  copy,  is  thB 
ordinanoe  of  the  bishop  on  the  appropriation  of  the  church  to  Ae 
'Abbey  of  Glasionbim/^  in  which  it  was  provided,  that  the  endow- 
ment should  be  ten  marks  at  least,  ^  quce  vaUat  annis  sifigulis  ad 
JSimam  tradi  pra  decern  marcis  ad  mirmsi  S^c^  This  is  very  important, 
if  it  be  an  authentic  copy  of  an  authentic  instrument,  as  the  next  in- 
strument is  conformable  to  it,  and  is  ^titled,  *<  Ordinaiio  Vicarie  de, 
Shaminstre.**  But  it  has  been  said,  that  this  title  was  not  originally 
in  the  book,  as  it  is- written  in  a  very  small  compass.  But  in  looking 
over  the  book  I  find  all  the  titles  put  in  the  same  way,  and  the 
matter  is  not  at  any  rate  of  much  consequence.  This  entry  b^ns 
with  the  words,  ^  Porchnes  Ecdesia  de  Sturtrnfiistre  Vicarie  ordi'^ 
nande  in  eademperpetuis  temporibusduratur,  mansum  cum  Gardino,  4'c.* 
and  then  expresses  the  several  articles.    That  entry  is  in  conformity 

li  2 


Michel. 


1785  CASES. 

1816.  lo  the  preceding  instmineDt;  for  if  an  aQowance  was  directed^  oft 
*^^^^  the  appropriation  as  a  provision  for  the  vicar,  and  that  was  not 
▼•  made,  the  law  was,  that  the  appropriation  was  void ;  and  thon^ 
at  this  distance  of  time  it  is  to  be  presumed  that  every  thing  was 
rightly  done ;  yet,  at  that  time,  nnless  the  vicarage  was  endowed, 
Ba  appointed  by  the  bishop's  ordinance,  the  appropriation  was  void; 
and  it  was  therefore  important  for  them  to  preserve  the  ordination 
and  the  endowment,  making  provision  for  the  vicar  in  the  lerms.pf 
the  ordinance  for  the  appropriation.  Then  these  entries  appeaiaed 
to  be  copies  of  authentic  and  cotemporaneous  instruments,  the  cme 
immediately  following  lUid  corresponding  to  the  other.  So  the 
several  articles  were  enumerated,  and  the  vahxe  of  each,  making 
the  annual  value  of  the  vic^urage  9L  125.  5^^,  after  all  charges 
deducted. 

.    The  question  is,  whether  this  copy  so  produoed  was  properly 
admitted  in  evidence  ?  and,  first,  it  was  made  a^estion,  whethtf 
the  original,  if  produced,  would  have  been  admissible  evidence? 
.Your  Lordships  observe,  that  this  evidence  was  offered  to  rebut  a 
presumption  which  the  jury  were  called  upon  to  draw  from  the 
plaintiff's  evidence,  that  diis  was  an  immemorial  payment  To  rebut 
that,  the  vicar  produces  evidence  to  shew  that  it  was  impossible  to 
-draw  that  presumption;  because^  from  what  appealed  to  be  the 
value  of  the  whole  at  three  several  times,  and  ike  value  -of  one 
4)arcel  at  another  time,  this  sum  of  5L  Ss.  4fd.  for  Bagber  Farm  was 
.so  much  beyond  what  it  could  possibly  have  been  in  the  dme  of 
Bich.  1.  that  it  was  impossible  it  could  be*an  immemorial  payment. 
.  Upon  the  principle  of  some  of  the  arguments  of  the  appellant,  no 
evidence  could  ever  be  given  to  shew  that  a  modus  was  too  rank; 
you  never  can  prove  directly  the  value  of  the  several  arucles  in  the 
4ime  of  Bich.  L    You  can  only  shew  what  has  been  reputed  to  be 
the  value ;  and  in  questions  of  Tq)utation,  r^  inter  alios  acta  is  no 
objection,  and  so  it  seems  to  be  admitted  in  other  parts  of  th^  case. 
The  taxation  of  Pope  Nicholas  was  res  inter  alios  acta*    The  occu- 
pier of  Bagber  Farm  had  nothing  to  do  with  it.    But  it  is  evidence 
of  the  value  of  the  vicarage  as  estimated  for  the  purposes  of  that 
taxation.     So  the  survey  of  2B  H.S.  is  res  inter  alios  acUii  but 
these  surveys  are  constandy  admitted  in  evidence,  not  bs  an  accu- 
rate account  of  the.  precise  value^  but  as  an  estimate  of  the  value 
from  which  the  jury  may  draw  an*inference.     So  it  is  with  regard 
to  the   inquisition   ad  guod  damnum^   37  Ed*  3.     The  occupier 
.  of  Bagber  Farm  had  no  concern  with  it;   but  it  was  admitted 
to  shew,  that,  at  that  time^  the  tithes  were  estimated  to  be  of 
.  such  a  particular  value,  from  which  the  jury  might  draw  their 
inference. 
2*i^j2u^         I  take  it,  then,  die  original  instruments,  if  they  could  have  been 
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prodacedy  would  hate  ttood  on  the  same  ground  as  the  taxation  of     1^816* 
Pope  Nicholas^  the  ibquisitioii  on  the  writ  of  ad  quod  damnum^  the      _^ 
surrey,  and  a  variety  of  similar  evidence,  such  as  old  leases  of        ▼. 
other  lands,  from  which  the  jury  may  draw  their  inference.     They      ^^^ 

are  evidence  of  reputation  as  to-  matters,  where  no  other  evidence  ments,  of 

can  be  had  to  rebut  the  presumption  raised  for  the  other  side;  for  ^Qt^esara 

it  is  merely  a  presumption.    This  being  the  view  I  have  of  the  copies, 

matter,  the  only  question  then  is,  whether  the  entries  in  this  book  bMaadmi^ 

are  evidence  of  these  two  instruments?    If  the  originals  could  be  «^^^  <^^i- 

produced,  these  entries  could  not  be  evidence.     But  search  has  uthe'ori- 

been  made,  and  the  originals  cannot  be  found;  and,  as  a- great  gu>«lscaD. 

authority  observes,  if  we  shut  our  eyes  to  that  sort  of  inferior  evi-  found,  the 

defi*ce.>  in  cases  where  no  other  can  be  had,  we  shall  do  constant  ^^^  ^ 

uie  book  A . 

injustice.  The  best  evidence  is  often  lost  through  carelessness,  the  evidence. 
injuries  of  time,  and  various  other  circumstances ;  and  secondary 
evidence  is  then  admitted  to  raise  a  presumption,  *  or  infisrenoe^ 
where  no  direct  evidence  can  be  had*  This,  then,  is  the  next 
best  evidence;  and,  perhaps,  evidence  still  inferior  might  have 
been  admitted,  if  this  could  not  have  been  produced.  This, 
however,  appears  to  be  the  best  after  the  original  for  what  is 
it?  These  twa  instruments  seem  to  have  been  copied  by  a  per- 
son employed  for  the  purpose,  probably  one  of  the  monks,  and 
deposited  among  the  muniments  of  the  abbey,  because  it  was  imr 
portant  for  the  interests  of  the  abbey  that  the  instruments  should 
be  preserved ;  and  for  the  same  reason  it  might  be  presumed^  that 
they  were  faithftil  copies  r  at  least,  there  appeared  to  have  existed  no 
motive  for  making  them  otherwise^  and  they  were  found  in  a  situ- 
ation where  they  were  likely  to  be  kq)t  The  second  instrument  was 
particalarly  important  to  the  abbey,  as  following  the  appropriation, 
and  being  evidence  to  shew  that  the  vicarage  had  been  endowed 
to  the  extent  required,  and  that  the  appropriation  was  consequently 
good  and  not  void.  It  was  material  for  the  abbey  also  that  the 
values  should  be  correct^  and  especially  that  they  should  be  high 
enough :  as  it  was  necessary  that  the  endowment  should  be  of  the 
value  of  10  marks  at  least;  and  is  it  credible,  then,  that  if  this 
one  litde  farm  paid  the  sum  of  51.  Ss*  4^.,  the  circumstance,  when 
.they  were  valuing  the  whole  vicarage  tidies,  should  not  have  been 
mentioned  in  this  instrument?  This,  therefore,  is,  in  my  opinion, 
evidence  proper  to  be  received  and  decisive  on  the  subject.  It  has 
been  objected^  that  the  judge  stated  to  the  jury  that  the  latter  entry 
was  contemporaneous  with  the  endowment  Supposing  that  to  be 
aground  of  obgection^  it  is  litde  better  than  cavilling  about  words  : 
*fot  the  meaning  was,  that  it  was  made  abojit  the  same  time.  But, 
even  critically  spedcing^,  I  should  beof  opini&n,  that  it  was  made  at 
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1816.     the  same  time,  and  pneeded  tbe  aetaal  i^pooitmcttt  ef  ibe  i^iw: 
^^^jj^     for  die  wotdfl  are,  ^  porticns^  &c.  assigned  to  lihe  vicamge  te  be 

▼.  ordained*'* 
Uiekd.  Q^^  soppodng  die  olijeodon  to  the  admiswon  of  the  eotries  ia 
'^tJ^  diis  book  as  evidence  to  be  weUfiumded^  what  is  to  be  done  on  the 
were  leject-  ^)pljGation  fer  a  neif  trial?  The  design  of  the  trial  is  |o  inform 
e^dence  is  die  consdence  of  the  court»  and  any  iqiedal  matter  ou^t  to  be 
abundantly  indorsed  on  the  jxxUa.  It  is  not  a  verdict  to  be  put  on  reond  for 
support  the  judgement)  for  none  is  ^ven  npon  it :  but  it  is  to  inform  the  ooor 
verdict,  and  gcience  of  the  court,  and  that  is  die  rurfat  way  of  oonsidering  it. 

the  con-         _^  ,-riiiii  .^  .. 

science  of  Then,  wheu  1  look  at  what  uie  other  endance  is,  it  vpftttn  to  me 
l^Tfid^i"  ^"^P^y  sufficient  to  warrant  the  Terdict  The  appdiant^s  evidcooe 
infonnedbjr  18  die  slightest  I  €fec  remember  to  hare  seen  in  such  a  case.  The 
^^  evidence  was,  diat  all  die  parish  was  oorered  by  these  immemorial 

payments  to  the  unount  ofabout  70JL  a  year  in  the  whole  t  the  very 
slightest  prescripdoa  of  immonorial  payment.  To  rdliut  that^  there 
is  the  taxadqn  of  Pope  Nidudas^  the  writ  cSad  quod  damma^  and 
inquisition  theveoo,  in  the  S7di  Ei.  3*  and  the  sorvey  of  S6  Htn.  8.^ 
all  of  which  must  be  founded  on  die  grossest  error,  if  this  be  a  true 
immemorial  payment  The  inference  is,  that  this  could  not  be  an 
immemorial  paymenl^  and  die  rmlict  is  therefore  right ;  diough  the 
entries  in  this  book  had  been  improperly  admitted.  The  cooseienoe 
of  die  court,  then,  is  sufficiendy  informed,  and  there  appears  no 
good  reason  to  grant  a  new  trial ;  and,  in  my  opinion,  therefore^ 
the  judgement  ought  to  be  affirmed.  I  .have  gone  more  at  length 
into  die  case  than  usual,  as  the  question  is  of  great  impcHtanoe  with 
reference  to  the  trial  of  cases  <^  the  same  nature;  I  am  satisfied 
that  die  book  called  die  Charitdanf  was  properly  reodved  in  evi- 
dence, and  that  if  it  ware  not  so^  the  Terdict  is  still  right ;  and 
diat  the  court  below  was  dierefore  justified  in  refusing  to  send  the 
matter  to  anodier  trial. 
Tiierata  Lord  Eldon  C.  —  Aftar  recapitulatinir  die  fiicts  of  the  case, 

tertai  en-  thougfat  that  the  rate  paper  was  pot  merely  good,  but  most  material 
donee.  evidence  upon  the  issue,  that  independent  of  the  cfaartnlary  there 
was  demonstrative  evidence  diat  there  was  no  modus  j  that  the  cause 
was  improperly  sent  to  a  second  trial  at  law,  because  he  could  not 
admit  that,  if  a  verdict  was  right,  he  ought  to  direct  or  refuse  a 
new  trial  by  reason  of  any  miscarriage  in  the  conduct  of  the  first 
trial,  for,  in  nine  cases  out  of  ten,  the  object  of  these  issues  was  mis- 
understood ;  repeated  his  observations  on  the  case  of  the  Warden 
and  Minor  Canons  of  St  Paul  v.  Morris  {a\  inferring  from  that 
precedent,  that  it  was  difficult  to  say  that  in  this  case,  merely  bo- 
cause  some  evidence  may  have  been  received  which  ought  not  to 

(o)  9V^155. 
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fc  adnatfi^  Aougli  die  verdict  Is  good  i^ioa  tbe  rest  of  t&e  evi-      1816^- 
dence  indqpendeot  tif  that  endeooef  which  ought,  as  is  contended,      Auun 
to  have  been  rejected ;  that^  in  this  case,  the  House  ought  to  grant         v. 
a  new  trial ;  and  that  his  own  cpinion  clearly  was,  that  this  verdict     ^^^^^^ 
was  good  upon  the  rest  of  the  evidence,  and,  that  therefore^  even  chaitularj 
upon  the  supposition  that  the  <fispiitdd  evidence  had  been  in^ro-  *^  eatriiM 
perljr  i«ceived>  bo  new  trial  o^ght  to  be  granted.    That  the  entries  ^^eSbe. 
were  properly  receivied  in  evixiepoe^  also  the  endowment  would  S^^'jli- 
have  hten  reeeiVaUe,  if  produced*  on  the  same  {nrinciple  as  the  pendeat  of 
andenC  ddcmaents,  because  such  issues  most  be  met  by  such  ge-  ^^^|^' 
geral  evidence  of  value,  which  evidence  was  demonstrative  that  the  dent  to  w- 
piayriieDt  in  this  ease  oould  not  be  a  real  maduSf  for,  upon  that  sup-  ^^j^^^^ 
position,  the  tenth  must  be  of  greater  value  than  that  tenth  and  the  and  no  trial 
otber  nioe  parts  together.    That  the  custody  in  which  the  book  ^^^|^ 
was  fcttttd  was  the  Qajtursl  and  proper  custody.    That  the  entry  directed, 
appeared  to  be  a  transcript  of  the  original  instrument,  and  within  ^ystody  of 
Ihe  ^oope  and  principle^  of  aU  !the  authorities  ought  to  be  received  ^^^J^*"^' 

ms  evtdeno^  lutiind  and 

Appeal  dismissed;  and  the  ojcder  complained  of  affirmed.  o^' 

tamog  tbe  new  tisui  afifmed. 

T*l ' 

Sittings  after  Tf.  «8  Geo.  III.    A.D.  1818.    Scac. 

Michd  V.  BuUm  and  Jitcheson  and  Dashwood  deceased. 

[6  Pri.  870 

Dauncet  moved,  on  bdialf  ^  the  defendant  BuOeih  that  the  ^^^]^^ 
deputy  remembrancer,  to  whom  it  was  referred  to  tax  the  plaintiff  co-defend- 
his  costs  of  this  suit^  as  ftv  as  respected  BuUen  and  the  other  de-  fa^*  where, 
fendants  deceased,,  and  alscr  his  costs  of  the  issues  at  law,  might  decree  for 
review  his  taxadon ;  and  thal^  after  such  reviewal,  he  should  ascer-  |^  ^^ 
tain  and  afportian  so  much  of  th^  costs  as  respected  the  defendant  surriTedthe 
BuUen  only,  iMe  sole  swviving  defendant  in  this  cause  ;  and  that  the  ^^^ 
said  defendant  might  be  at  liberty  to  file  exceptions  to  the  deputy  A«ied  to  or- 
remembrancer^s  report  of  his  allowance  of  the  costs,  the  apportion-  ^^^^^  ^  ,^ 
ment  of  which  was  now  soi^t  to  be  made ;  and  also  in  respect  of  apportionmu 
the  items  complained  o£  jcaw  the 

Martin  opposed  die  moti(m«  f*^^ 

Richards  Lord  Chief  Baron.  —  I  nevar  remember  any  instance  efftct  of 
of  a  case  where  the  decree  fot  costs  had  been  general,  in  which  a  *vdideci« 
defendant  who  has  survived  bis  co-defendants  has  been  relieved  on 
such  an  application  as  the  present  It  may  possibly  be  a  hard  thing 
on  the  surviving  defendant,  but  it  is  one  of  the  hardships  which 
necessarily  belong  to  such  a  case.  No  instance  whatever  is  ad- 
duced of  such  a  thing  ever  having  been  done;  and,  I  think  it  con« 
trary  to  every  rule  of  a  court  of  equity.    As  to  the  first  part  of  the 

li  4 
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1818.     motion,  it  may  be  referred  bock  to  the  deputy  remembrancer  to 
review  his  taxirtion^  but  the  latter  part  must  be  refiued.        ^ 


MuAd 

T. 

BuOen. 
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June  80.  Mjftion  V.  Harris*     [3  Pri.  19.] 

A  farm  hm-  This  was  a  bill  by  the  reetor  and  yicar  cf  Uamfyssd^in  the  county 
^^^  ^  of  Montgomery^  for  tithes  of  hay,  dover,  and  doTer^seed,  gathered 
be  este-  OH  a  Certain  fiirm  occupied  by  the  defendant  in  that  parish,  called 
proof  aim  Brym/defwinj  and  for  the  tithe  of  agistment  The  plahitiffhad  also^ 
^ooDBj  pay-  at  first,  prayed  an  account  of  tithe  of  com  and  grain ;  but  the  de- 
formly^^d  fendant  having  pleaded  an  annual  composition  U>  this  demand^  the 
within  Ut-    bill  y/ir^  amended  by  omittinir  that  claim. 

inff  me-  -__,  ¥  o 

morj,  and  The  defendant  haying  described  the  extent  of  her  ferm,  aooord- 
^^^^^°^  ing  to  its  ancient  parcels  and  those  which  had  been  recently  sub- 
reputadoDy  stituted  for  some  of  them  under  a  modem  indosure  act,  set  up  the 
tiOie^  following  moduses :  a  &rm  modus  of  195.  per  annum  in  lieu  of  tithe 
crer  beeo  in  kind  of  all  grass  whatsoever,  cut  or  mown,  or  made  into  A^, 
kind"  ra-  ^°  ^^^  upon  the  Said  ancient  ferm,  or  the  tithable  places  thereof; 
butted  by  sd,  per  annum  for  and  in  lieu  of  the  tith^  of  milk  and  calves  of 
tmien^  every  cow  having  a  calf  in  the  course^rf"  the  year ;  and  Id.  for  every 
^^>^  ^  milch  cow  being  barren,  and  not  having  a  calf  in  the  course  of  the 
dmichwar.  year,  which  were  fed  and  depastured  on  the  said  ferm,  all  payable 
dens,  ovor-  g^j^  Easier.  A  further  modus  was  set  up  of  lOd.  per  score  forand  in 
wmeoi  die  licu  of  the  agistment  tithe  of  all  sheep  a^sted  for  hire  throughout 


Kflident  pa-  ^^  parish  bdonirinir  to  persons  not  resident  there. 

but  not  Several  witnesses  on  behalf  of  the  defendant  deposed,  that  die 

any  wm  ^^'"^  ^^  ^^^  ^^  ^^  ^  ^^^8  ^^^  hoeu  paid,  as  well  as  various  other 
intemted  fixed  moduses  for  hay  and  grass  throughout  the  parish ;  and  that 
iKid  ac  '  tithes  in  kind  of  hay  and  grass  had  never  within  meinory  been 
cor6mg}j  received  or  demanded.  That  within  their  memory  there  had  ever 
hay  Is  pay.  ^xem  paid  to  the  rector  lOdL  a  score  for  hogs,  or  yearling  sheep  de- 
abieinkind.  pastured  in  the  parish  bdonging  to  persons  not  residing  therein; 
granted.       ^nd  2(2.  a  picoc  for  lambs. 

^^B  '^^  plaintiff  put  in  as  evidence  several  terriers,  by  the  first  of 

Modu$uoi  which,  dated  March  5,  166S,  and  signed  by  the  vicar  and  eight  of 
fmti^^  the  inhabitants,  it  appeared  that  to  the  parson  and  vicar,  in  the  pro- 
mentof       portion  of  two-thirds  to  the  former  and  one-third  to  the  latter, 

2^'beiid  ^^^^  ^"^  **  ^^  tenth  of  come  and  graine,  hay  and  herbage,  pig 
for  lambs^  and  gcesc,  wool  and  lam,  hemp  and  flax,  and  other  commodities^* 
Another,  dated  Jii^  IS,  1675,  and  signed  by  the  minister  and 
churchwardens,  and  five  of  the  inhabitants,  was  in  the  same  words. 
A  third,  dated  in  1684,  signed  by  the  rector,  the  churchwardens, 
overseers,  and  eight  other  parishioners,  stated,  that  *^  the  tithes 
of  the  parish  aforesaid,  both  small  and  greats  with  Easier  duties 


disallowed. 


BvfTti* 
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'wool,  lamb^  a]id|kid»  hayancl  graine,  Iactiials»  p^and  geese,  hemp^  1816. 
and  flax,  and  honey  are  to  be  paid  in  kind,  if  required^  and  theie  Myum 
is  noe  custom,  usage,  or  prescription  to  the  contrary/'  Three  sub*  ^t* 
sequent  terriers  were  found,  one  of  the  date  of  1774,  which  was 
signed  by  the  curate^  stated  that  the  rector  was  entitled  to  all  tithes 
in  kind  (except  a  modus  in  lieu  of  tithe  hay)  from  every  fiirm  in  the 
parish.  Another,  bearing  date  Mat/SSf  1777,  and  signed  by  the 
same  curate,  was  entitled,  **  a  terrier  of  the  modus  in  the  parish  ok 
LUmdjfssel  and  diocese  of  St  Asaph  in  lieu  of  tithe  hay,  delivered 
into  court  the  28th  of  May  1 777  f  and  stated,  that  various  differ- 
ent sums  were  paid  by  the  several  farms  in  the  parish ;  and  amongst 
the  rest  195.  by  the  defendant  for  the  &rm  then  occupied  by  her; 
a  third,  bearing  date  1791,  signed  by  the  same  curate,  was  to  the 
same  eflect  The  curate  deposed  that  he  had  signed  the  terrier  of 
1 777  at  the  particular  request  of  the  officers  and  parishioners,  in 
order  establish  the  moduses* 

Ikamceyy  Bemfouy  and  HoUj  for  the  plaintiff. 

Martin  and  Owetiy  for  the  defendant. 

Thompson  C.  B«— The  moduses  of  lOd.  a  score  for  the  hog  sheep, 
and  2d.  a  head  for  lambs  are  clearly  untenable,  and  there  is  no 
colour  for  setting  them  up.  As  to  the  form  modus  of  I9s*  there  is 
no  evidence  that  shews  that  such  payment  is  a  modus^  notwithstand- 
ing the  length  of  time  it  has  been  paid.  The  thriee  first  terriers 
are  conclusive.  There  the  *'  tenths  are  said  to  be  payable  in  kmd, 
but  not  a  word  is  mentioned  oi  moduses  in  either  of  these  ancient 
documents;  the  other  modem  terriers  made  by  the  parishioners 
themselves,  amount  to  the  most  fe^le  attempt  to  establish  moduses 
tfaatever  was  made^  and  ought  not  to  be  countenanced. 

Graham  6.  for  the  same  reasons,  was  of  the  like  opinion. 

JFood  B.  —  All  the  modusesj  except  the  form  moduses^  are  void 
for  uncertainty  in  point  of  law  and  fact;  but  as  to  the  farm  modus, 
sufficient  evidence  of  its  age  has  been  o£Eered  to  call  on  the  court  to 
send  it  to  a  jury. 

Bichards  B.  —  The  evidence  is  conclusive  and  satbCsurtory  in 
&vour  of  the  pkdntiff ;  and  it  is  not  necessary  to  send  the  case 
to  a  jury. (a) 


M.  57  Geo.  III.    A.  D.  1816.    Scac. 

?ro%  V.  Jfo^M,  and  others.    [S  Pri.  210.]  iVw.«i. 

To  this  rector's  bill  for  tithes,  the  following  modus  was,  amongst  A  tnodnu  of 
others  which  were  afterwards  given  up,  pleaded  by  the  defendants,  pa^iefor 
*<  That  ^m  time  immemorial  there  hath  been  payable  and  paid,  certain 

(a)  Hb  LoitUiip  also  observsd,  that  he  should    could  possibly  be  avoided,  unless  in  the  well* 
always  oppose  sending  issues  to  a  jury,  where  it    known  ctcepted  cases  of  a  rector  and  heir  at  law. 


1791  CASES. 

1816.  md  of  f%fat  OQgbt  to  be  pnd  atordHRitliie  Feast  of  £m/^, 

i^^,g^  when  kwfiiUy  demanded,  to  die  person  entitled  to  the  tithes  of  the- 

▼.  said  rectory  or  parsooiq^e^  as  a  modns  or  customary  paymoit  io 

^!!*!?'''  lien  of  the  tidie  in  Idod  of  com  sod  hay,  and  of  agiament  dthe 

titheswith.  yearly  arising,  growing  and  senewing  within  the  two  sereral  towiH 

thip,  the '  strips  of  MaiUy  (save  as  aforesaid)  and  Longden^  the  respeodve 

oc^^erof  g|||Q5  of  money  next  hereinafter  mentioned,  to  wit»  widiin  the  town- 

or  tenemfait  ship  of  Matlof,  (exoqit  as  aforesaid)  the  sum  of  9s.  £d  and  mtfain 


^to^    the  township  ofLongden  die  sum  of  2/.  85.  Id.  the  occupier  of  each 

diip  respec-  form  Of  tenement  wiUiin  the  said  township  respectirely,  (eicoept  as 

^7ua n^  aforesaid)  paying  his  rateaUe  and  proportionable  part  of  the  said 

aUe  pro-      fModus  OT  custCHnary  payment,  due  firom  the  townsliip  in  vrbkh  .the 

^l^^'i^^  form  or  land  occupied  by  him  b  situated.**    It  was  objected  to  for 

whom  it      uncertainty,  m  not  stating  by  whom  it  was  to  be  paid,  or  in  what 

pud,  or  in    proportions  for  each  form. 

what  pro-         Wetherell  and  Spence  for  the  defendants. 

bad  foTun-      Martin^  darkey  and  DawdegaeH  for  the  plaindfl^  were  not  called 

«^°*yi     on  to  reply. 

and  as  a  '^  "^ 

compoflitioa       Z^bw^xfon  Chief  Baron.—*!  pot  this  question :  can  any  evidence- 


to  tfi^^iL  ^^P  ^^  tnadiiSy  whidi  is  not  only  defective  in  point  of  fokm,  bat 
objectioiit.  also  in  point  of  substance?  This  is  not  like  any  other  ease  that  I 
ever  saw  or  heard  of ;  it  is  a  modui  to  be  paid  by  the  township,  the 
occupier  of  each  form  contributing  his  prc^xartion.  Now,  by  what 
reference,  or  by  what  means  is  thai  proportion  to  be  aaoertained  ? 
Is  it  according  to  the  rate  or  vidne  of  the  land?  And  how  la  that 
to  be  ascertained,  or  to  be  made  known  to  tike  deigyman  ? 

The  defendant's  counsel  was  peifecdy  right  in  saying,  that  tb^e 
is  not  the  same  strictness  of  precisicxi  required  in  laying  a  modus  in 
an  answer  as  in  a  bill ;  but  ^aU^diere  must  be  some  degree  of  cer- 
tainty as  to  the  means  of  collecting  it,  and  how  it  is  to  be  paid,  and 
firom  whom  to  be  demasided.  The  cases  cited  (a)  are  quite  di£krent^ 
this  uncertainty  seems  to  belong  to  no  modus  whatever.  It  seems 
to  me,  this  modus  is  intrinsically  bad,  and  that  it  is  impossible  to 
make  it  good  for  any  thing. 

Graham  Baron. —  I  entirely  concur  with  my  Lord  Chief  Baion. 
It  seems  to  me  impossible  that  this  moAiS  can  be  supported.  There 
is  nothing  which  shews  how  the  rector^a  light  to  recover  the 
21.  85.  Icf.  is  to  be  enforced.  It  neither  states  by  whom  it  is  pay- 
able, or  the  respective  contriuution  oP  each  individual,  towards 
making  up  tiie  amount  within  themselves;  and  even  that  would 
require  it  to  be  shewn  further  to  whom  the  owner  of  the  tidie  was 
to  resort  for  his  remedy,  in  case  the  payment  was  resisted.  You 
tell  him  he  is  to  have  his  proportionable  part  frpm  this  or  that  oo- 

(a)  Atkins  v.  Matton,  supra  1406.     Atkint  Y.  Xorrf  WittougMjf  d€  Broke,  n^ra  1412; 
Ilardcastk  y,  Sclater,  supra  ldP2, 
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frnpier,  but  what  proportioDAble  |iait  hmke  %  right  to  deoMndof     1816. 
enclL    And  as  my  Ixard  Qiief  B«%n  sdkedt  ^  Him  is  iie  to  a^       1m^ 
taiB  hov  that  can  be  oome  at?'  v. 

Richards  Baron. — I  think  the  very  statement  vpon  the  fitfe  of   ^H^''- 
the  modu$  is  against  ity  (here  his  lordship  read  the  words  of  die 
madMs  as  set  out  above). 

The  very  reading  of  the  words,  as  it  seems  to  me,  famishes  die 
obvious  objectioii  to  it  without  more,  and  pnits  the  modm  out  of 
question* 

It  was  then  submitted,  that  the  defimdant  might  insist  iqMm  dns 
payment  as  being  a  oomposition  reqairing  notke  to  determine  it. 

But  the  court  decided  that  it  oould  not  be  so  considered,  and  for 
die  same  reasons  as  determined  the  ne^tion  of  it  as  a  wiodm^  for  its 
uncertainty,  applied  equally  to  its  destruction,  when  considered  as 
a  composition,  bs  it  was  not  stated  what  the  composition  was,  or 
with  whom  it  bad  been  made,  or  in  what  proportion  it  was  to 
be  paid. 

M.  57  Geo.  III.    A.  D.  1816.    (Arches  Court.) 

BumeU  v.  Jenkins.    [2  Phill.  39 1 .] 

SiK  John  NidtoU.  —  This  is  a  proceeding  instituted  in  the  con-  A  rector 
sistory  court  €£IJandqffl  by  the  Rev.  Richard  Jenkins^  rector  of  ha^beeiT 
Newton  Natkige^  coimty  of  Glamorganj  against  Edeoard  BumeU,  a  "  itopped 
farmer  and  parishioner,  for  the  subtraction  of  tithes.    The  court  of  the  senae  of 
Zi^m2^has  pronounced  for  the  value  of  tithes,  nir.  twcnQr  shillin      ^^^?^^ 

and  costs.  cwrying 

The  case  comes  on  here  on  the  same  evidence  as  in  the  court  V?^  ^ 

tiuiei  woerB 

below.    There  have  certainly  been  irrq;ularities  in  the  proceedings  a  gap  bad 
of  die  inferior  courts.  ^  '^ 

pea  up»  an- 

Tlie  libel  is  in  the  usual  general  form,  no  all^adon  has  been  other  being 
given  by  the  defendant;  but  he  has  put  in  his  answera,  and  on  ^^\ 
them  witoesses  have  been  examined;  it  is  not  uncommon  in  the  fallow  field 
country  courts  to  consider  answers  as  a  responsive  all^tion,  and  t|^  ^ea- 
to  examine  witnesses  upon  them.    The  iudire  had  heard  upon  the  ^»ce  of 

the  rector 

admissibili^  of  the  answers,  and  each  party  seems  to  have  folly  and  used  by 
understood  the  real  point  at  issue  between  them.  ^1!^?" 

The  case  does  not  turn  on  any  question  of  right,  or  quantity,  or 
value,  or  setting  out  of  tithes;  but  the  real  question  at  issue  is, 
whether  the  rector  was  illegally  prevented  from  carrying  away  the 
tidies,  whether  he  was  *^  let  or  stopped,"  in  the  sense  of  the  stat. 
of  £^.6.  (a);  if  so,  double  value  is  to  be  recovered.  The  case 
turning  upon  this  point,  it  certainly  would  have  been  more  regular 
to  have  pleaded  the  facts  separately,  either  in  the  original  libel,  or 

(a)  2  &  3  Md,  €i  c.  13. 


Jenkmt. 
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1816.     in  additioiud  arddeB^  after  the  answers  were  put  in ;  but  this  is  not 
^^g„^     done ;  a  strange  proceeding  takes  pLice,  called  a  designation  of  the 
▼•        witnesses,  i.  e.  the  proctors  on  each  side  set  down  a  full  statement 
of  what  ieach  witness  can  say,  which  is  given  to  the  examiner  to 
examine  by;  this  is  a  very  irregular  and  dangerous  practice;  if  a 
case  depend  on  special  facts,  those  fiu^ts  should  be  specially  pleaded; 
the  party  may  then  object,  if  they  are  irrelevant,  and  the  witneisses 
may  be  cross-examined  to  them.     It  is  only  by  thb  mode  of  pro- 
ceeding that  true  justice  can  be  got  at,  and  evidence  be  obtained  on 
which  the  court  can  rely.   Designations  and  evidence  taken  on  them, 
as  has  been  done  here,  are  little  more  than  ex^-parte  affidavits. 

The  pUuntiffis  a  clergyman,  rector  oiNeooion^  and  resides  there; 
the  defendant  is  a  fiirmer  who  occupies  two  fields  abutting  on  the 
road  leading  from  NewUm  to  Nottage^  another  village  in  the  same 
parish,  at  which  he  resides.  One  of  these  fields,  that  nearest  to 
Newton  was,  in  the  year  1818,  a  fidlow;  the  other,  that  nearest  to 
NoUage^  was  mowed  for  hay.  There  had  be^  gaps  firom  each  of 
these  two  fields  into  the  road,  and  also  from  one  field  to  the  other. 
In  the  course  of  1818,  the  farmer  stopped  up  the  gap  from  the  hay- 
field  into  the  road.  In  this  situation  the  hay  was  made  in  the  field 
nearest  NottagCi  and  the  tithe  was  set  out  on  the  20th  otjubfs 
there  being  thus  no  road  to  it  but  through  the  &llow  field,  and*  the 
gate  in  the  iallow  field  was  nearest  to  the  residence  of  the  rector, 
and  furthest  from  that  of  the  fiirmer.  It  also  appears,  that  another 
gateway  out  of  the  hay-field  into  the  road,  and  nearer  to  Nmtony 
had  been  stopped  up  by  a  former  tenant  seventeen  or  eighteen 
years  before;  and  a  new  openii^gor  gateway  was  then  made  nearer 
to  Nottage^  and  close  by  a  house  called  Portland  Cot;  this  laitter 
opening  was  the  gap  already  stated  to  have  been  stopped  upi  by 
BumeU.  His  motives  in  doing  this  do  not  appear  to  have  been 
malicious, arid  vexatious,  it  must  have  caused  greater  inconvenience 
to  himself  in  canying  away  his  crops  than  it  did  the  rector.  On 
July  20,  the  tithes  were  set  out,  and  the  fiurmer  shewed  the  tithing- 
man  the  way  he  was  to  carry  his  dthe  by  the  gap  to  the  fidlow-field, 
and  so  to  the  road.  The  rector,  however,  determined  to  go 
through  the  gap  by  Skortiafid  Coi^  though  the  other  was  the  nearest 
way,  and  at  his  suggestion  the  tithing-man  began  to  pull  down  the 
stones  placed  in  the  gap;  the  farmer  remonstrated,  but  the  clergy- 
man, after  using  very  violent  language,  persisted.  (In  another  port 
of  the  judgement,  however,  it  appears  that  the  fiunmer  resisted  the 
pulling  down  his  fence  by  force,  and  thus  the  rector  finding  him 
resolved  sent  his  cart  away,  p.  401.)  There  is  no  proof  that  there 
was  no  sufficient  gap  by  which  the  tithes  could  be  carried  the  othar 
way,  because  it  is  proved  that  it  had  been  used  so  b^ore  by  the 
farmer  himself. 
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The  rector,  however,  standing  upon  ;hi8  indisputable  right  to      1816. 
go  through  the  gap  by  ShorUand  Coty  insists  upon  it  that  he  has    "^^i^^^j^ 
been  ^^  stopped  and  let."     This  is  an  extreme  right,  and  to  establish         ▼. 
i^  it  must  be  made  out  that  this  was  a  stopping  and  letting  within 
the  statute.    It  appears  in  evidence  that  there  was  another  road  by 
which  he  might  have  carried  bis  tithe,  and  that  a  more  convenient 
road,  because  equally  good  and  nearer;   and  he  has  expended 
several  hundred  pounds  to  establish  this  right,  to  go,  by  a  more  incon- 
venient way.    In  support  of  the  position  of  law,  I  expected  some 
authority  in  point  to  be  adduced,  in  which  it  was  laid  down,  that  if 
a  farmer  had  once  made  an  <qpening,  and  tithes  had  been  carried 
through  it,  he  may  not  afterwards,  for  his  own  convenience  and 
occupation,  shut  up  that  opening,  even  though  he  make  another 
through  which  the  rector  can  as  conveniently  carry  his  tithes* 
Cases  have  been  cited  from  the  common  law,  in  which  prc^ibitions 
have  been  refused  to  shew  that  the  court  may  decide  on  the  way  by 
which  the  parson  is  to  carry.    This  court  cannot  decide  on  a  strict 
question  of  the  right  of  way.     The  only  question  I  can  decide  is, 
whether  he  was  legally  obstructed.     It  is  laid  down  by  Sir  Sivwn 
Degge{a),  that  **  if  the  owner  of  the  soil,  after  he  has  set  out  his 
tithes  shuts  up  the  way,  it  is  no  good  setting  out;"  but  here  there  is 
no  shutting  up  of  the  way ;  the  farmer  did  not  refuse  to  allow  the 
rector  to  carry  away  the  tithes;  this  gap  was  stopped  up  as  before: 
there  was  another  opening  equally  conveni^t,  through  which  the 
rector  was  invited,  and  through  which  the  &rmer  carried  his  own 
crop.    How  can  any  court  of  justice  hold,  that  by  this  the  statute 
was  violated  ?    But  it  must  not  be  understood  by  this,  that  the 
farmer  may  stop  a  way  convenient  to  the  parson  if  he  open  another 
which  is  convenient  to  himself,  but  which  may  be  very  inconvenient 
to  the  parson,  especially  if  it  be  done  with  a  vexatious  intention, 
such  a  proceeding  may  amount  to  an  absolute  obstruction,  and  to 
a  fraudulent  denial  of  tithes.     I  by  no  means  lay  down,  that  the 
farmer  may,  at  his  pleasure,  stop  up  a  gap  and  subject  the  clergy- 
man to  unreasonable  inconvenience. 

This  is  not  a  case  of  that  sort  Again,  if  the  rector  could  rest 
his  case  on  an  ancient  right  of  way,  (how  far  such  a  case  could  be 
tried  here,  collaterally,  I  do  not  say)  yet  this  opening  was  only 
made  a  few  years  before.  It  is  shewn  by  several  of  the  witnesses, 
that  there  was  an  older  way  than  this  which  was  stopped  up  by 
a  former  tenant 

The  grounds  on  which  the  Chancellor  of  Llandqjff^ decided  this 
question  are  not  set  forth;  but  he  called  for  information  respecting 
a  verdict  on  a  trial  between  the  same  parties  at  the  great  sessions  at 

Card^f  one  should  have  been  led,  therefore,  to  expect  that  that 

■   ^ — *        ■ 

(0)  P.  il.  c.  14. 
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1816.  verdict  wodd  have  been  the  ground  of  his  s^itenoe;  but  it  is  exactly 
jifg^fgf  the  contnoy*  The  issue  appears  to  have  been  substantially  the  same 
▼•  in  both  cases.  Bumell  brought  an  action  for  damages  agamst  the 
rector  for  not  carrying  away  the  tithes  when  they  were  set  out. 
Jenkins  pleaded  not  guilty,  set  up  the  obstruction  c^the  legal  road, 
and  Bumell  obtained  a  verdict  The  ground  must  have  been,  that 
there  was  no  right  of  way,  and  that  the  rector  was  not  obstructed. 
I  am  entirely  of  the  same  opinion:  I  think  the  rector  was  not  let 
or  hindered  in  carrying  away  his  tithes,  and  that  he  had  a  fiiir  and 
reasonable  opportnnitfr  of  carrying  them  away;  on  these  grounds  I 
reverse  the  sentence- 
Under  die  circumstances  of  misconduct  in  both  parties^  the 
learned  judge  <&misaed  the  cause  without  costs  in  die  court  below, 
but  condemned  the  respondent  in  the  costs  of  the  appeal,  ob- 
serving that  the  court  cvf  Uandqff  cm^  to  have  dismissed  the 
defendant,  but  without  costs,  or  with  something  merely  nomine 
expensarwtt.  (a) 


Sittings  afler  H.  57  Geo.  III.    A.D.  1817.     Scac. 

March  1.  Ward,  Clerk,  v.  Skephet'd  and  others.     [S  Pri.  608.] 

^  dS**^  J^OOD  Baron,  (i)  —  The  case  of  Ward  and  Shepherd  now  stands 
of  compofeU  for  judgement,  and  I  am  sorry  to  say  that  in  this,  as  in  most  others 
^deed  involving  the  same  point,  I  am  compelled  to  differ  from  the  rest  of 
creadng  it  the  court,  and  that  arises  from  my  notion  of  the  principle  of  law 
^2]|[^^^  on  which  I  judge  this  sort  of  case,  differing  most  materially  ficom 
eyidence  thosc  formed  by  the  rest  of  the  court,  and  on  which  their  judgement 
tl^^    proceeds. 

2s^*  The  principle  on  which  I  go  in  all  these  cases  is  this,  that,  where 

fence  of  f*o^  &  length  of  time,  as  far  back  as  living  memory  goes,  there  has 
composition  ]je)esn.  a  modus  or  an  ancient  composition  paid  in  lieu  of  tithes,  it  is 
up,  it  cen-  to  be  presumed  that  it  had  a  legal  origin.  Upon  this  principle 
"^'rda^^S  ^^"^  of  law  procecd,  and  I  myself  see  no  good  reason  why  courts 
on  as  EffUK  of  equiQr,  when  they  are  deciding  on  a  legal  question,  should  not 

Whit  is  the  ^^P^  ^^  ^^^  ^^  >  ^^^7  <^^  rules,  I  am  sure,  founded  on  public 
real  nature  Convenience,  and,  if  adopted  and  adhered  to,,  would  prevent  a  vast 
fen^  whe.  ^^  of  litigation  in  causes  of  this  description, 
ther  fnodui  Another  rule  is  this,  that,  where  it  appears  upon  tiie  whole  cSan 
tionradu'  ^^^^^h  cmd  from  the  evidence  to  support  that  answer,  that  there  is 
r ^^Attim  *  8*^  defence,  although  the  answer  may  not  be  drawn  so  pre- 
tfae  answer,  cisely  and  formally,  or  technically,  as  it  ought  to  be,  that  defence 


(o)  On  the  piraon's  right  of  way,  see  JBotwarth        (b)  77temp9on  CB.  waa  absent  from  iH  hMllii» 
T.  Limbrick,  tupra  1109.     Cobb  T.  SeOy,  1  N.R.    and  SichanU  B.  had  proceeded  oa  cipciiit. 
466.  supra  1644. 
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"Ought  to  prerafi;  these  am  the  two  prioeiples  on  which  I  jiid^     1817« 
this 


Ward 

I  wiM  DOW  stfite  what  it  is :  the  bill'  was  filed  by  the  plauitiff  as         ▼. 
rector  of  the  parish  of  Langtet/^  or  Church  Lan^ey^  la  the  count;    **^*^ 
of  Derbyj  against  four  persons  to  recover  the  tkhe  of  a  certain  Tbe  objec. 
iKstrict  in  that  parish  called  Meynett*  Lan^ky^  consisting  of  about  gi^^g^*^ 
one  thousand  acres  of  land.     His  title  is  that  be  is  rector,  and»  composition 
therefore,  he  has  nothing  nbre  to  do  than  to  prove  he  is  rector,  usage,  is 
The  defendants^  by  way  of  defence,  deny  that  he  is  entitled  to  tithes  ^ndedoo 
in  kind,  because^  tftey  say,  there  has  been  a  compositioB  real,  and  nmUum 
they  doubt  not  to  prove^  that,  long  befere  the  reign  of  her  Majesty  *^^^ 
"Queen  EKzateth^  a  certain  dose  or  pared  of  land  now  divided  into  m. 
feur  parts  or  closes,  commonly  called  or  known  by  the  nane  of 
•Snapesy  lying  within-  the  district  or  diviMon  of  the  porisit  called 
MeyneW  ZiOngkyf  and  containing  by  estimatinn  tbirty«two  acres  and 
a  horse>^[&te,  or  horse-grass^  or  the  privilege  of  keeping  or  depas- 
turing a  hcwse  throughout,  or  at?  M  times  of  tbe  year,  in  a  parcel 
of  land  in  the  said  district  or  division  of  the  parish  caUed  2%^  Parkj 
*was  given  or  set  out  by  the  persons  who  were  then  seised  of  those 
premises  to  the  rector  in  lieu  of  tithes,  and  that  the  dose  and  horse- 
^rass  were  then  duly  conv^ed  to  the  Aen  reetor  of  the  parish  in 
due  form  of  law,  and  that  no  tithes  whatsoever  either  great  or  small 
iiave  since  been  paid.     So  that,  by  this  first  answer,  they  set  up  a 
^composition  made  before  the  reign  of  Queen  EUzabeth, 

In  the  second  answer,  for  the  bill  is  amended  for  some  purpose 
or  other,  and  there  is  a  second  answer  put  in  by  the  defendant^  on 
the  bill  having  been  so  amended,  to  interrogate  them  as  to  whether 
they  had  any  composition  deed  in  their  custody  or  not  They  say,  « 
^  that  they  have  no  such  composition  deed  in  thdr  custody,  but 
that  they  have  been  informed,  and  believe  it  to  be  true^  that  a 
great  number  of  ancient  documents,  deeds,  writings,  and  otlMr 
instruments  relating  to  tbe  possession  of  the  churches  within  the 
iliocese  of  Litchfield  and  Coventry ^  were  destroyed  during  tbe  time  of 
the  civil  wars,  and  that  many  evidences  and  writings  whieh  ought 
to  be  found  in  that  cathedrsi  have  been  lost  or  destroyed ;''  and 
then  go  on  to  state  farther  what  they  had  not  done  in-  the  former 
answer.  ^*  That  it  appears  from  a  terrier  of  the  parisli  cXLangley\ 
exhibited  iu  the  year  1612,  which  appears  to  have  been  signed 
by  TTiomas  White^  the  rector  of  the  parish j  and  byllie  churek- 
wardens  of  the  parish  and  divers  other  persons,  that  the  close  called 
the  LitdeSnapes  and  the  horse^gate  in  the  parish  had  been  ace^ted 
by  the  predecessors  of  the  said  Thwnas  White^  in  lieii  and  re- 
compence  of  MeyneU  Lar^ley  tithes,  and  that  the  same  had  beoi 
continued  time  out  of  mind,  by  way  of  composition."  Now,  some 
stress  may  be  lud  upon  the  words  ^^  by  wi^  of  composition  f  but 
"  by  way  of  composition'^  may  mean  a  modus,  for  there  is  no  dit- 
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18 17.     ference,  that  I  know,  between  a  compoaidon  real  and  a  modus^'eL^ 

cept  that  one  is  made  within  the  time  of  legal  memory,  and  that  the 

V.         other  b  before  the  time  of  lefpl  memory,  and  they  may  both  be 

^^'P^^^  called  compositions.  They  then  state  that  it  appears,  by  that  ter* 
rier,  that  such  composition  had  been  continued  time  out  of  mind; 
and  that  must  mean  from  time  immemorial,  for  that  is  the  legal 
sense  and  meaning  of  the  words  *^  dme  out  of  mind/' 

Then  they  go  on  to  say,  **  it  appears  from  divers  other  terriers, 
and  in  particular  by  a  terrier  exhibited  of  the  year  1701,  that  the 
whole  of  the  lands  in  Meynell  Lcmgky  were  exempted  frt>m  the  pay- 
ment of  tithes ;  and,  they  beUeve,  that  no  tithes  in  kind  arising  outtif 
this  division  have  ever  been  paid  to  or  received  by  the  complainant 
or  any  of  his  predecessors,  rectors  of  the  parish  of  Church  Langley, 
from  the  time  whereof  the  memory  of  man  b  not  to  the  contrary  ;'* 
now  those  are  strict  legal  terms  of  prescription  of  custom ;  and 
*<  that  all  the  lands  within  the  said  district  are,  and,  fit>m  the  time 
aforesaid  have  been  by  prescription,  or  otherwise,  l^;aUy  exempted 
or  discharged  from  the  payment  of  all  manner  of  tithes ;"  but,  al- 
though it  alleges  ^^  or  ctherwisef*  yet  it  allies,  **  that  from  the  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  it  has  been  ex- 
empted,'' and  that  dierefore  does  not  vary  it ;  ^*  and  that  the  rectors 
of  the  same  parish  for  the  time  being  have,  from  the  time  aforesaid 
(that  is,  from  time  immemorial)  held  and  enjoyed  the  said  dose  or 
closes  called  the  Little  Snapes  and  the  said  horse-gate  in  lieu  and 
full  satisfaction  of  all  tithes  both  great  and  sma^  yearly  ariang 
within  that  district"  So  that,  thus  far,  it  appears  most  undoubtedly 
to  be  a  defence  founded  upon  immemoriality.  Then,  there  are 
some  words  afterwards  which  may,  perhaps,  require  to  be  ex- 
plained, because  they  s^y  that  they  have  not,  owing,  as  they  be- 
lieve, to  the  ancient  documents,  evidences,  and  writings  formerly  in 
'  the  registry  of  the  cathedral  church  of  Litchfield  having  been  lost 
or  destroyed  as  aforesaid,  been  as  yet  able  to  find  that  deed  of 
composition. 

Upon  this  bill  and  answers  depositions  have  been  taken,  and  by 
those  depositions  this  case,  which  is  insisted  on  on  the  part  of  the 
defendants,  has  been  fully  proved.  It  has  been  proved  that,  in  the 
year  1612,  there  was  this  terrier,  which  was  signed  by  the  rector 
of  that  day,  and  was  written  three  or  four  years  after  the  reign  of 
Queen  Elizabeth^  and  they  speak  of  it  as  of  time  out  of  mind,  so 
that  there  is  no  doubt  that  it  existed  before  that  time ;  so  that  if 
we  carry  it  back  to  forty  years,  or  some  distant  period,  so  as  to  give 
it  an  origin  before  that  time,  why  may  we  not  go  as  &r  back  as  the 
time  oiBiehard  1.  ^  They  have  also  proved  other  terriers  which 
mention  the  same  thing.  There  is  some  little  variation  as  to  the 
quantity  of  the  Snapesy  but  that  cannot  make  any  difference,  be- 
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cause  thej  are  defined  by  name.    They  have  also  proved  by  their      1817. 
evidence,  that  this  horse-grass  is  rented  by  the  owner  of  the  park,       ^tJ^ 
who  pays  a  sum  of  money  for  it     So  that  a  case  of  an  immemorial         ▼. 
fnodus  or  composition  has  been  clearly  made  out  in  evidence,  as  it    ^*^**^- 
b  asserted  by  the  answers. 

Now  there  are  two  questions  arising  upon  this ;  first,  Whetlier 
this  is  a  composition  real,  and  on  that  I  think  there  can  be  no 
doubt;  but,  however,  it  is  said  that  a  composition  real  cannot  be 
proved,  unless  you  produce  the  deed,  or  give  evidence  of  its  ex- 
istence. '  With  respect  to  that  point,  I  have  already  given  my  opi- 
nion very  fully  in  the  case  of  Bennett  v.  Neale^  and  therefore  it  will  Suprai678« 
be  unnecessary  to  repeat  it.  I  still  continue  of  the  same  opinion, 
and  insist  that,  upon  all  principles  of  law  and  justice,  a  composi- 
tion deed  ought  to  be  presumed  from  length  of  usage  and  enjoy- 
ment; but  I  will  not  go  into  that,  because  it  is  sufficient  to  refer  ^ 
^  Mr.  fflgkt7vick*>s  book,  p.  S24.  where  I  find  my  opinion  given 
very  fully.' 

Tlie  earliest  case  is  that  of  Robinson  v.  AppletoHj  which  was  Supra  iioi. 
smnebody's  manuscript  ease,  whose  I  cannot  tell,  but  it  is  quite 
loose,  and  seems  to  have  arisen  without  any  argument.  It  has, 
however,  been  implicitly  followed  ever  since.  But  before  that  time  I 
find  a  case  in  which  Lord  Hardwicke  sent  a  composition  real  to  be 
tried  when  there  was  no  evidence  of  any  deed  or  of  any  thing  like 
it,  as  it' appears  to  me.  I  allude  to  the  case  of  the  Archbishop  of  Supra  772. 
York  V.  Hayter  and  Stajletony  2  Atk.  1 S6.  That  was  a  bill  filed 
by  the  Archbibhop  of  York  against  Dr.  Hayter  and  Sir  Miles  Sfa- 
jjieton  tor  an  account  of  tithes,  and  to  establish  the  custom  of  setting 
out  the  corn  in  stooks  or  stacks  (see  the  same).  There  was  no- 
thing in  that  case  to  establish  that  real  composition  but  the  evi- 
dence of  usage,  and  no  objection  was  taken  on  that  ground.  At 
that  time  of  day  it  never  occurred  to  that  great  judge,  who  was  u 
judge  both  of  law  and  equity,  that  usage  would  not  be  evidence  of 
a  real  composition ;  twenty  years  after  came  Robinson  v.  Appleton^ 
which  has  been  fi)llowed  ever  since :  but  I  protest  against  that  case 
altogether.  That  decision,  however,  is  not  one  which  we  are  particu- 
larly called  on  to  consider  upon  this  occasion.  My  position  is,  that, 
upon  this  answer,  and  upon  the  evidence,  a  decree  ought  to  be 
made  in  favour  of  the  ddendant,  or  that  an  issue  ought  to  be  di- 
rected to  give  him  an  opportuoity  of  trying  this  immemorial  com- 
position, for  I  conceive  that  the  second  answer  has  put  it  on  that 
footing.  It  was  so  considered  by  the  counsel  in  argument,  and  evi- 
dence has  been  read  to  it ;  or  otherwise  in  reading  that  evidence,  if 
it  does  dot  apply,  we  have  lost  a  good  deal  of  time :  and  why  should 
we  hear  such  evidence,  if  it  were  a  case  wherein  we  ought  not  to 
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1817*     admit  it;  I,  howe¥er»  consider  that  it  wi^  rigln^  tp  odmit  ih^  evi- 
dence,  and  for  that  purpose. 
▼.  Now,  in  order  to  prove  the  position  which  I  set  <Mit  with,  tbaib 

shejikgrd.  ^,h^e  ij;  appears  upon  the  whole  of  a  case  thsA  there  is  a  good  de- 
fence,  that  defence  ought  to  prevail,  althoi^b  it  may  ilPt  have  bew 
formally  and  technically  put  on  the  record,  I  shall  refer  to  some  of 
the  cases  to  be  found  in  die  books  which  warrant  va»  iQ  maintaining 
that,  in  this  case,  though  there  may  be  something  in  the  first  ao* 
swer,  which  seems  to  confine  the  usage  within  the  time  of  leffl 
memory,  yet  if  the  evidence  is  fitirly  set  out,  and  that  proves  it  to  be 
an  immemorial  composition,  an  issue  ought  to  go  to  try  whether  it 
is  such  an  immemorial  composition  or  not,  if  the  rector  chooses 
to  try  it 

Supimi4i2.  Of  the  authorities  I  will  mention,  the  first  is  the  case  of  Jliim  v. 
Lord  WiUoughby  de  Broke.  In  that  case  it  was  set  up^  that  there 
was  an  immemorial  payment  due  and  payable  by  the  owners  aiid 
occupiers  of  certain  lands,  by  way  of  modus  or  composition,  wh«r«e$ 
the  claim  of  exemption  set  up  being  against  common  right,  must 
be  accurately  defiiied.  With  respect  to  the  first  obj^ections  the 
Chief  Baron  says,  ^'  to  the  modw  set  up  in  this  case  several  ol^ections 
have  been  taken ;  first,  it  has  been  argued,  that  it  is  not  Uid  wilh 
sufficient  certainty  to  found  a  decree,  and  if  this  were  Si  bill  to  eata* 
blish  these  moduses^  that  might  be  the  case»  but  in  en  answ^  such 
Strictness  is  not  requisite;  if  it  appears  that  there  is  a  good  defiance^ 
that  is  sufficient"  So,  here,  I  say,  it  does  appear  that  there  is  a  good 
defence,  and,  therefore,  that  is  sufficient,  just  as  much  in  this  case 
as  it  was  in  the  case  of  Atkins  v.  Lord  WiUoughhy  de  Broke^ 

SupraHsa  Another  case  in  which  I  find  the  sam^  doctrine  is  SUr^  ¥•  Baber. 
In  that  case  there  was  a  bill  filed  to  establish  the  rector's  right  la 
tithes,  and  for  an  account;  the  defence  was  a  prescription  d€  mm 
decimando  in  que  estate  as  to  two*thirds  possession  by  the  laid  cf 
the  manor,  under  an  apparent  title  by  various  coaveyances,  &&, 
stated  by  the  answer  from  57  Hen.  8*  of  the  lands  vith  tithes  geoeiv 
ally,  or  two-thirds  specifically,  with  evidence  of  r^utation  and  no- 
tice to  the  plaintiff,  who  had  purchased  the  advowson  and  was 
lessee  of  the  tithes,  so  that  that  was  pleaded  as  an  e»mption  with 
respect  to  two-thirds  of  the  tithes.  Now  it  turned  out  upon  the 
evidence,  that  it  was  not  an  exemption,  and  so  &r  from  it,  it  was  a 
portion  of  two-thirds  of  the  titiu^s  t^iat  the  defendant  was  entitled 
to ;  and  see  what  the  court  say  upon  tliat  subject,  when  the  objec^n 
is  taken.  The  court  stetes,  that  *^  the  defence  is  very  fairly  to  be 
collected  from  the  answer.  The  person  who  drew  it,  if  he  knew 
what  a  plea  was,  did  not  mean  to  put  in  a  plea  of  prescription 
against  the  demand  of  the  tithe.    That  plea  not  only  in  substance, 
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but  in  tl»  naimar  in  which  this  is  expressed,  or  *  by  other  lawfol     1817* 

ways  or  means,'   woaM  be  clearly  bad.      It  is  quite  impossible 

it  could  have  stood :   he  could  not  apprehend  he  was  drawing  a        v. 

I^ea ;  but  die  answer  has  very  fiurly  set  out  all  the  &cts  which    ^^<p*^^ 

constitute  the  defence,  and  put  the  plaintiffi  in  possession  of  all 

the  case  he  is  to  meet,  and  it  is  no  matter  how  it  is  ai^ed  in  the 

answer.* 

Now,  apply  that  to  the  present  case :  do  not  the  defendants,  in 
this  case,  fiurly  set  out  all  the  fects  which  constitute  Ae  defence? 
and  they  give  evidence  to  prove  them.  They  produce  the  terrier 
of  1612,  reciting  this  to  be  an  immemorial  composition ;  they  state 
that  there  are  terriers  subsequent  to  that  which  recognise  it ;  also 
they  state  that  the  horse-grass  has  been  occupied  by  the  owner  of 
the  land,  he  paying  a  rent  for  it.  All  that  is  stated  and  proved. 
Then  is  there  not  a  full  and  feir  defence  stated,  so  that  the  plaintiff 
cannot  be  surprised  ?  The  evidence  fully  establishes  the  case  as  stated ; 
and,  when  it  is  fully  proved,  what  does  it  matter,  if  it  should  be 
incorrectly  stated  in  point  of  time  of  commencement  ?  A  defendant 
is  not  to  be  confined  to  time.  You  state  your  whole  case,  and  put 
the  plaintiff  in  possession  of  that  case ;  how  does  it  signify  that  it  is 
ascribed  to  a  wrong  origin,  when  he  might  have  ascribed  it  to  a 
better?  You  must,  undoubtedly,  put  the  plaintiff  in  possession  of 
all  the  case  he  is  to  meet ;  but,  having  done  so,  it  is  no  matter  how 
it  is  argued  in  the  answer. 

But,  in  latter  days,  there  has  been  another  case  in  which  I  had 
the  honour  of  giving  my  opinion ;  that  is,  the  case  of  Clarke  v. 
Porter,  {ii) 

That  was  a  bill  filed  by  the  vicar  of  Great  Waltham^  who  claimed 
the  small  tithes :  the  defendant,  Porter ,  was  the  occupier  of  a  farm 
which  belonged  to  the  President  and  Governors  of  Gta/s  Hospital^ 
in  that  parish.  The  defendant  claimed  to  be  exempt  on  the  ground 
that  those  lands  had  belonged  to  the  dissolved  priory  of  Leigks. 
That  was  the  defence  -set  up,  but  that  turned  out  not  to  be  the 
precise  exemption,  for  it  appeared  that  in  point  of  fact  those  lands 
had  never  been  parcel  of  the  possessions  of  Leighs  Priory^  but  had 
belonged  to  IMtley  chapel,  a  free  chapel,  given  by  the  statute  of 
Ed*  6.  to  the  crown,  from  whence  the  title  was  derived  by  the 
hospital ;  and  the  Solicitor-Oeqeral,  who  was  for  the  defendant  in 
that  case,  said,  that  he  was  ready  to  admit  that  the  answer  was 
drawn  on  a  mistaken  i^ew  of  the  question ;  but,  taking  the  answer 
to  have  been  drawn  on  a  mistaken  view  .of  the  question,  and  that 
they  were  misled  in  supposing  the  lands  to  have  belonged  to  Leighs 
Priorif\  yet,  if  they  riiould  appear  to  have  been  exempt,  as  part 

(•}  H.  4*  Gf.  3.  A.D.  1808. 
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1817.     of  a  free  chapel,  why,  he  asked,  is  the  defendant  to  be  deprived  of 

^^^      the  benefit  of  it?  as  whether  it  belonged  to  Leighs  Priory  or  not  was 

V.         perfectly  immaterial,  for  they  had  an  opportunity  of  negativing  tl^at. 

shcptierd.        j^  ^^  contended,  on  the  odier  hand,  that  as  the  defendants  had, 

•by  their  answer,  put  their  defence  on  a  title  which  supposed  the 

tithes  to  have  been  parcel  of  the  possessions  of  the  Priory  of  Leighs^ 

and  which  was  fully  negatived  by  the  evidence,  the  court  ought  to 

decree  against  the  defendants :  but  the  court  were  of  a  contrary 

opinion ;  they  said  they  ought  to  look  at  the  whole  case,  and  see 

whether  the  plaintiiTs  title  as  vicar  was  made  out,  and  they  directed 

that  the  plaintiff  might  have  an  issue  to  try  his  title  of  vicar,  if  he 

pleased,  which  at  first  he  declined,  but  afterwards  he  took  an  issue, 

and  failed  on  the  trial. 

Now  these,  in  my  mind,  are  strong  authorities  to  shew  that  you 
ought  not  to  look  minutely  and  strictly  to  these  pleadings,  but  to 
say  whether  there  is,  in  substance,  a  good  defence ;  and  if  upon 
the  whole  case,  as  it  turns  out  before  the  court,  you  see  that, 
although  there  be  no  existing  proof  of  a  deed  of  composition,  there 
is  still  proof  of  immemorial  non-payment,  the  party  ought  to  have  the 
benefit  of  it.  Therefore  I  am  of  opinion,  that  Uie  defendants  are 
entitled  to  an  issue  to  try  whether  this  is  an  immemorial  compo^« 
<ion  or  not.  {a) 

Graham  Baron. —  My  learned  brother  Wood  has  very  truly 
stated,  that  in  this  case  there  is  a  difference  of  opinion  among  tlie 
judges ;  and,  undoubtedly,  I  do  not  mean  to  say  that  this  is  not  one 
of  those  cases  which,  among  the  several  which  we  have  before  us, 
have  more  than  all  the  rest  justified  the  time  which  the  court  have 
taken  to  make  up  their  minds  upon  the  subject;  and  I  am  very  free 
to  say,  that  in  the  opinion  which  I  have  formed  upon  the  present 
occasion,  I  have  come  to  the  conclusion  which  has  determined  my 
decision,  with  a  considerable  fluctuation  of  opinion  in  the  course  of 
my  enquiries  upon  it ;  but  upon  the  fullest  consideration  that  I  can 
give  to  the  subject,  it  really  does  appear  to  me,  that  upon  the 
present  occasion,  the  defence  put  upon  this  record  cannot  be 
sustained. 

The  bill  has  been  stated,  and  the  circumstances.  It  was  filed 
for  the  tithes  of  a  very  large  district  of  this  parish  of  Church  Lang- 
let/f  which  is  divided  into  two  districts,  and  that  is  met  by  a  claim 
of  exemption  from  the  payment  of  tithes  by  the  defendant,  as  set 
forth  in  his  answer.  Now,  the  short  ground  of  my  opinion  is  this ; 
that  taking  the  original  answer,  and  the  answer  to  the  amended 
bill  together,  the  defendant  has  substantially,  and  in  strict  language, 
put  his  defence  upon  the  single  ground  of  a  composition  real ;  and 

fa]  See  also  Prcvost  v.  Bennett,  I  Pri.  *236.  sujmi  1723.     Bullen  ▼.  MicM,  4  Dowl. 
297.  svjtra  1779.     Bennett  v.  Sk^ngtm,  4  Pri.  143. ;  Dan.  10.  in/ra. 
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I  think,  that  under  the  circumstances  of  this  cose,  the  court  might  1817. 
run  the  risk  of  doing  veiy  great  injury  to  the  party  plaintiff  in  the  .^  . 
present  cause,  if  it  were  to  give  that  defence  any  other  shape ;  for  v. 
that  it  is  that  forms  the  difficulty  in  this  case,  whether  the  court  is  ^*^*«^ 
to  step  in  to  aid  the  defendant  upon  the  present  occasion  or  not. 
Now,  I  state  that,  substantially,  it  appears  to  me  on  reading  these 
two  answers,  that  the  defendant  rests  (and  he  probably  had  very 
&ir  ground  to  rest  upon  it,  from  the  persuasion  founded  on  the 
tradition  in  the  parish). upon  an  exemption,  under  a  composition, 
within  time  of  memory.  It  is  impossible  to  construe  it  otherwise, 
and  I  will  not  take  up  the  time  of  the  court  in  canvassing  the 
language  of  the  answer.  My  learned  brother  fVood  admits,  that  in 
the  first  answer  the  defence  is  put  on  the  ground  of  a  composition 
real.  No  man  can  read  it,  and  in  particular  that  part  where  he 
says,  that  <^  long  before  the  time  of  Elizabetkj  &c."  without  seeing 
that  he  speaks  with  a  marked  distinction  between  the  period' within 
the  time  of  memory  and  the  period  antecedent;  and  whe^  he  talks 
of  long  before  the  time  of  Queen  Elizabeth^  he  means  antecedent  to- 
the  date  of  the  ISth  of  Elizabeth :  his  allusion  to  that  period  marks 
his  clear  intention  to  stand  on  that  ground.  Then  the  defendant 
says,  that  he  is  informed,  and  he  verily  believes,  that  at  a  period  within 
time  of  memory  a  composition  did  take  place,  that  in  consideration 
of  a  certain  portion  of  land  at  that  time  of  day,  consisting  of  sixteen 
acres  or  thereabouts,  and  a  horse-gate,  the  proprietors  of  lands  in 
Meynel  Langley  were  exempted  from  the  payment  of  tithes,  thus 
calling  it  a  composition  in  terms.  This  is  the  nature  of  his  original 
defence,  and  notwithstanding  the  words  of  the  terrier  which  he 
rests  on  in  his  answer,  he  does  not  affect  to  misunderstand  the 
expression  of  time  out  of  mind  as  applicable  to  a  time  antecedent 
to  the' reign  of  Richard  1st.;  he  considered  that  terrier  when  he 
says,  that  it  has  been  continued  by  composition  time  out  of  mind, 
as  referring  to  a  period  only  that  would  overreach  the  13th  Eliz. 

The  great  question  is,  whether  he  has  receded  from  that  defente, 
and  really  and  distinctly  in  terms,  as  he  is  bound  to  do,  abandoned' 
that  defence;  there  is  one  difficulty,  that  in  that  view  we  must  un- 
derstand him  to  say,  that  he  believes  it  was  a  composition  real 
within  time  of  legal  memory,  and  that  in  his  amended  answer  he 
believes  it  was  before;  that  is  something  of  an  objection;  but 
taking  tliis  as  it  stands  on  the  first  defence,  it  introduces  but  a  few 
words  on  the  subject  of  composition  real. 

Our  difference  of  opinion  is  such  as  would  nnake  it  extremely 
unbecoming  to  argue  the  question  of  the  composition  real  being 
supported  or  not  supported  with  hostility  or  an  adverse  turn  of 
mind ;  but  my  opinion  rests  not  on  the  authority  of  Robinson  v. 
Appleton,  nor  the  conviction  of  every  lawyer  I  have  talked  with 
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1817.     only,  bat  on  plain  sense;  and  notwithstanding  that  case  which  is 
alluded  to,  of  Lord  Hardwick^^  (the  particular  circumstaiices  of 
V.        which  we  do  not  know)^  it  may  not  onfiiirly  be  presumed  that  Lorcl 
'^^^'P^^^'    Hardwickcj  who  had  not  been  so  conTersant  as  other  emmenl  pev^ 
sons  with  the  practice  in  such  cases,  might  have  done  what  Lord 
Mansfield  did,  —  mis^ply  the  doctrine  of  acquiescence  in  tithes  bj 
length  of  timcy  in  ttie  case  of  the  church  oTerlooking  the  jdain  di»^ 
tinction  grounded  on  the  manim,  nvittum  Umpus  ocewrrii  ecdesufm 
That  is  not  only  the  acknowledged  maxim  now,  but  when  it  wvs 
suggested,  and  was  the  subject  of  consideration  in  the  l^islatiire^ 
with  a  view  to  shorten  the  time  with  respect  to  the  clergy^  and 
prescribe  some  limit  of  time  as  i^plicable  to  them*    I  remember 
an  admirable  speech  being  made  by  Mr.  Sh/fmer^  afterwards  Lofd 
Chief  Baron^  who  impressed  the  House  with  the  danger  and  in- 
propriety  of  so  doing;  and  the  danger  and  impn^riety  of  doing  iS 
would  undoubtedly  be  extremdy  great,  because  if  you  were  allowed 
to  support  a  defence  of  composition  real  by  parol  evidence  of  nsaigt^ 
so  as  to  change  it  into  a  modus,  it  is  perfectly  clear  that  no  nan  Wk 
his  senses  would  ever  plead  a  modusy  because  by  pleading  at  once  a 
composition  real,  according  to  my  learned  brother  Wood,  a  de» 
fendant  would  have  the  advantage  of  non-usage,  and  he  would  than 
get  rid  of  the  objection  as  to  rankness  on  all  occasions.    Not  edrijr 
so,  but  we  should  make  every  modus  a  compositicHi  real,  ssod  thna 
expunge  the  doctrine  of  modus  from  the  books.     But  it  doea  mot% 
because  so  many  years  have  elapsed  since  the  ISth  Eliz^  we  coakd 
not  tell  from  a  non-payment  of  200  years  whether  the  competition 
was  before  or  since  the  time  of  EUzabeth^  and  we  should  be  gtving 
validity  to  alienations  of  6hurch  property,  ob,  the  ground  of  pv»« 
scription;  for  the  period  of  the  13th  EUz,  will  be  just  ao  isx  remote 
as  to  permit  a  defendant  to  set  up  composition,  widiout  those  instru- 
ments which  the  law  constantly  requires  to  be  given  in  evidence  l» 
support  such  a  defence*    You  would  presume  it  on  usi^e  of  \QO 
yeprs;  and  in  all  the  lesser  possessiona  of  the  church,  wheie  poverty 
exists,  and  a  frequent  succession  of  incumbents  takes  ]dac^  tholfe 
compositions  would  be  set  up  on  all  occa^na.    Therefors  ihe 
distinction,  I  think,  is  wise  and  aoundy  and  I  shall  never  be '  in- 
duced to  recede  from  that  opinion  w)iich  I  have  alwaya  hdd  oa 
these  questions,  and  in  which  I  am  confirmed  on  the  present  iwci^ 
sion,  by  the  high  authority  of  the  Lord  Chief  Baron  and  my 
brother  Richards* 

Then  it  brings  us  to  this  consideration :  what  is  the  real  and 
true  defence  which  this  defendant  has  been  advised  to  make?  I  an 
sorry  if  there  is  a  better,  as  if  he  oould  have  said,  I  believe  that  ibm 
render  of  this  equivalent  has  existed  from  time  immemorial ;  that 
he  has  not  done  so,  for  if  he  had  said  so^  I  idiottld^  perhaps,  haw 
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conceiyed  that  prob&bly  the  evidence  might  apply;  but  he  has  181  ?• 
taken  his  own  choice  and  stated  it  to  be  a  composition  real,  and 
we  are  to  conclude  from  that,  that  he  is  governed  by  a  tradition  in  v« 
the  parish,  and  on  that  he  accordingly  founds  the  statement  in  his  ^*^P*^»* 
answer.  It  must  be  taken  that  the  tenants  and  their  landlords 
knew  perfectly  well,  and  had  it  handed  down  to  them,  that  it  was 
a  composition  made  some  time  shortly  befofe  the  reign  of  queen 
Elizabeth^  and  they  even  profess  to  make  a  search  in  the  reposi- 
tories for  documents  of  this  sort,  trusting  that  they  shall  find  them. 
This  being  the  shape  of  the  case,  how  does  the  amendment  put  it? 
And  now  let  us  see  what  the  defendant  can  be  fairly  understood  to 
mean,  and  whether  he  does  seriously  mean  to  put  his  case  on  an 
immemorial  modus,  because  if  he  does  not  mean  to  do  it,  it  is  an 
act  of  injustice  in  the  court  to  say,  we  will  suggest  a  ground  for  you 
that  you  are  not  aware  of^  because  it  would  be  sending  the  case  to 
a  jury  with  a  prejudice.  If,  indeed,  they  had  distinctly  done  so  in 
the  amended  answer,  I  will  admit  that,  perhaps,  the  circumstances 
of  this  case  might  have  justified  their  expecting  that  some  further 
enquiry  should  be  instituted.  But  let  us  see  what  the  language  of 
this  answer  so  amended  is,  and  whether  in  a  court  of  justice  we  are 
bound  to  put  a  strained  and  forced  sense  upon  it,  and  one  which 
he  has  not  chosen  to  do  himself.  Now  the  amended  bill,  I  pre- 
sume, from  the  nature  of  the  answer,  had  only  interrogated  more 
particularly  as  to  this  supposed  instrument  which  had  been  alleged 
to  have  been  placed  in  the  depositories  of  Liickjleld,  and  had  been 
lost  in  the  general  ruin  and  devastation  of  papers  in  the  time  of 
the  civil  troubles  in  this  country.  The  plaintiffs  wished  to  know 
more  of  the  nature  and  particulars  of  that  instrument,  which  was 
professed  to  be  forthcoming;  and  the  answer  to  that  is,  that  the 
defendant  again  repeats  the  former  p&rt  of  his  case  with  regard  to 
the  SnapeSf  and  asserts  that  a  composition  deed  dnce  existed  and  is 
now  lost,  and  it  may  be  that  he  thought  so;  but  so  little  does  h6 
give  up  the  idea  of  its  not  existing  at  this  time,  that  he  says,  that 
though  it  is  not  in  his  power  to  produce  it,  he  believes  that  the 
plaintiff  has  possession  of  it;  for  he  says  it  is  in  the  power  or  pos- 
session of  the  complainant.  The  Words  of  the  answer  are,  that 
^^  these  defendants  further  say  they  have  been  informed,  and  l)e- 
lieve  it  to  be  true^  that  a  great  bumber  of  ancient  documents''  (for 
what  purpose  is  this  introduced,  unless  it  is  to  shew  a  ground  why 
the  court  should  step  in  to  aid  them  under  the  loss  of  nn  instru- 
ment which  they  cannot  produce  ?)  *<  deeds,  writings,  &c.,  instru- 
ments relating  to  the  possession  of  the  churches  within  the  diocese 
of  Litchfield  and  Caoentry  were  destroyed  during  the  time  of  the 
civil  wars,  and  that  many  evidences  and  writings  which  were  previ- 
ously to  be  found  in  tlie  registry  of  the  cathedral  church  of  Litch' 
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1817.     ptqudioe  to  another  cuie  now  ttftndiog  for  judgenMnt,  mitst  ht 

^^      mainttined.    The  answer  is  double  manifold  and  uncertain.    It  is 

▼•        not  filed  upon  the  only  ground  it  could  succeed  upon ;  therefor^  I 

^*'^'^    think,  there  must  be  a  decree  for  the  tithes  of  such  tithable  matters 

(I  need  not  go  into  a  detail  of  them)  as  are  admitted  to  have  been 

in  the  possession  of  the  defendantSi  and  in  that  opinion  I  have  the 

coocurrence  of  my  absent  brothers* 

Decree  for  the  plaintiff,  without  costs. 


P.  57  Geo.  TIL    A.  D.  I8I7.    Scac. 

April  2S.  Adams  v«  Evans.    [4  Pri.  14«] 

An  oocu-  This  was  an  issue  directed  by  the  C!ourt  of  Exchequer  to  try  a 
k^d^^  m«)Atft  which  was  the  defence  set  up  by  the  plaintiff  (at  law)  to  a 
plaintiff  in   bill  filed  by  the  defendant  (at  law)^  the  Ticar  of  Mufton  in  Skrop- 

dhi^  by  ^'''^>  ^^  ^^^  ^^  ^^y  ^^^^g  ^<^  I<^ds  in  the  township  of  tVickeiff 
thii  court  to  in  the  vicarage  and  parish  otBw^an. 

MdiH^'  "^^^  answer  admitted  the  vicar's  title  to  all  tithes,  except  hay,  in 
proved  on  JVicksift  sud  Ss  CO  hay«  thai  fi*om  time  whereof,  &c^  the  vicar 
that  tiie'de-  of  the  Said  vicssisge  and  parish  church  has  held,  &c.  a  certain  piece 
fendant  (die  nf  ]ggi^  Containing  about  two  acresi  withhi  the  said  township  of 
u!^rad^  Wicieyf  and  has  taken  imd  enjoyed  the  profits  thereof  in  lieu  of 
^^"  ^  and  as  a  modusj  for  all  the  tithe  of  hay  and  clover  grass  arising,  &c. 
tithe  of  hay  Within  the  siud  towoship  of  Wicketf.  On  the  hearing  of  the  cause 
cer^^  in  the  Court  of  Equi^,  ctftain  terriers  which  had  been  admitted 
township,  were  read,  dated  in  1612, 1693, 1698, 1701,  and  several  others  more 
l^m^^'  reoent,from  17S6  to  1805.  The  terrier  of  1612,  noticed  as  one  of  the 
morj,  and  items  of  the  vicar's  rights  one  meadow  in  the  iadmship  of  Wykie^  in 
vicars  had  ^^^  ^^  porisl^  containing  half  an  acre,  bfing^  4*^.  The  terrier  of 
beeninpos-  1690^  mentioned,  amongst  many  other  things,  one  meadow  at 
^Id'iaid  f^icketf,  given  in  lieu  of  tithe  hay.  The  terriers  of  1698,  and  1701, 
in  some  called  It  Me  inchsed  piede  given  in  lieu  of  tithe  hay.  The  terrier  of 
have  been  1 768,  mentioned  nothing  of  any  close  or  meadow,  but  enumerated, 
M^f  **  «wnongsl  other  sources  of  the  vicar*^  profits,  every  tenth  cock  of 
tithe-hay;  hay^  When  made;  the  Hire  of  clatxr.  The  terrier  of  17^6,  con- 
d^ce  w« '  ^^"^^  ^*  following  item :  "  There  belongeth  to  the  vicar  all  tithe  of 
adduced  to  hay  and  clover  throughout  the  whole  parish,  except  the  township  of 
^^ifUie  '^^^»  ^I^o  refuse  to  pay  it  in  kind,  and  is  therefore  now  contested 
jury  find  for  by  law.**  lu  a  t^rricf  of  1793  produced,  was  this  item  :  "  There 
Mt.'^^^dw  bdongeth  to  th«  vicar  nil  the  tithe  hay  and  clover  throughout  the 
the  direc  parish,  exeep€  the  township  of  Widcey!*  Several  subsequent  terriers 
ju^/'that  contained  the  sasne  deception  as  to  Wickey. 
bilaS^d  ^  ^  ^^  of  the  vicar  interrogatories  were  read  to  shew,  that 
fVom  the  h^  was  reputed  to  be  entitled  to  tithes  of  hay  within  tlve  said  vicar- 
th^^Tde.  ^^   "^^  ^^^  stilted,  that  it  could  not  make  a  decree  in  favour  of 
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the  vicBr  on  such  evidenoe,  and  was  abont  to  dismiss  the  bill  with     1817. 
costs,  but  granted  an  issue,  on  the  Ticar's  counsd  claiming  it  as  a 
right.  ▼. 

On  the  trial  of  the  issue,  it  was  proved  by  evidence,  ttdumve  of    ^^^ 
the  terriers,  that  no  tithe  of  hay  had  ever  been  paid  in  kind  in  fendaotand 
Wkkey,  within  living  memory ;  and  that  some  old  pe<^le,  deceased,  ccvJonhm 
bad  been  heard  to  say,  that  the  meadow  in  Wickey  had  been  given  i>eid  Hm 
to  the  vicar  in  lieu  of  it.    But  the  learned  judge  {AbboU\  befim  ^l^^t^ 


whom  the  cause  was  tried,  at  Skremlmry^  directed  the  jury;  —  that  ft«n  befim 
proof  of  no  tithe  having  ever  been  rendered  in  kind  within  living  mei^^^t 
memory,  was  not  alone  su£Bcient  to  sustain  the  plaintiff's  case;  o'^s*!,, 
that  proof  was  necessary  that  the  allied  compensadon  had  been  ftiT^' 
enjoyed  immemorialfyy  that  is,  beyond  legal  memory,  a  period  of  '^'^'^^ 
600  years.    That  as  to  the  terriers,  it  was  to  be  remarked,  that  the 
first  and  oldest  did  not  speak  of  the  meadow  having  been  given  in 
lieu  of  tithe  of  hay,  but  merely  emunented  it  aoiongst  the  vicar^s 
possessions ;  and  his  lordship  observed,  that  it  was  impossible  that 
that  terrier  should  have  been  silent  on  thai  fact,  if  it  were  so;  and 
he  added,  that  the  word  used  in  the  terriers  was  *'  given,''  which 
was  also  matter  of  observation,  as  implying  something  modem. 

On  that  direction  the  jury  found  a  verdict  for  the  vicar  (the  de- 
fendant at  law),  and  a  rule  had  been  obtained  to  shew  cause  why 
there  should  not  be  a  new  trial  granted,  on  the  ground  of  a  mis^ 
direction,  by  which  the  jury  had  been  led  to  cooAder  that  the 
plaintiff  ought  to  have  carried  his  proof  beyond  the  common  ptmd 
fide  cue* 

Dauncey  and  W.  £*  Taunton  shewed  cause ;  submitting  that  the 
(mas  lay  entirdy  on  the  plaintiff  at  law,  and  that  as  he  had  fiiiled  in 
satisfying  the  jury,  under  the  direction  of  the  judge,  who  had  not 
expressed  disi^iprobaeioo,  die  verdict  ought  to  stand. 

Fonblitnquef  JerviSf  Gewimayj  and  Palter,  in  support  of  the  rule^ 
contended,  that  the  direction  ought  to  have  been  so  explained,  that 
the  jury  might  not  have  supposed  that  the  plaintiff  was  actually  to 
prove  the  defendant's  predeeeasort  to  have  been  in  possession 
500  years  ago;  that  too  nnieh  stress  had  been  laid  on  the  ter* 
riers,  as  importing  that  the  vicar  had  become  possessed  of  the  fliea* 
dow  within  l^al  memory. 

Bickards  C.B^-^This  is  an  i^pfication  of  rather  a  singular 
nature*  At  first  the  motion  was  put  on  the  ground  of  a  misdirec- 
tion ;  now  it  is  admitted  that  the  law  was  correctly  stated,  but  it  is 
contended  that  the  direction  was  not  sufflciendy  eseplained,  whereby 
the  jury  were  misled.  His  lordship  then,  commenting  on  this 
langiuige  of  the  direction  with  approbation,  held  that  the  verdict 
was  right 

Garram  B.  concurred. 


Evans* 
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1817*  Wood  B.  (stating  the  issue). — I  admit  that  it  is  inctimbent  on  the 
Adams  pl&intiffto  prove  that  the  substitution  is  immemorial.  There  is  no 
▼*'  plea  or  allegation  that  this  was  a  composition,  and  there  is  no  dif- 
ference in  the  mode  of  proof  of  a  modus^  or  any  other  prescription 
pleaded.  Now,  what  was  the  proof  in  this  case  ?  It  is  not  pre- 
tended that  tithes  have  ever  been  paid  for  this  township  within 
the  memory  of  man,  and  had  this  been  the  case  of  ecclesiastical 
persons,  who  alone  may  prescribe  in  non  dedmandoy  this  would 
alone  have  been  sufficient,  pnless  rebutted  by  other  evidence. 

This  meadow  is  stated  to  have  been  given  to  the  vicar  as  an 
equivalent,  and  what  proof  is  there  that  it  has  not  been  enjoyed 
from  time  immemorial?  That  it  has  been  enjoyed  from  1612, 
there  can  be  no  doubt.  The  terrier  does  not  say,  ^^  in  lieu  of 
tithes,''  it  is  true:  but  if  it  had  not  been  given  in  lieu  of  tithe  of 
hay,  is  it  probable  that  the  clergy  would,  at  that  time,  have  aban- 
doned their  rights?  In  1701,  there  is  a  terrier  expressing  that  it 
was  given  in  lieu  of  tithe  hay ;  as  to  the  word  *^  given,"  on  whidi 
a  stress  has  been  laid,  no  other  could  have  been  used.  The  word 
does  not  import  any  thing  modem,  and  the  subsequent  terriers  are 
declaratory  of  the  foundation  of  the  gift.  The  dispute  mentioned 
in  1726,  could  only  be  as  to  whether  the  land  was  held  in  lieu  of 
tithes  or  not;  the  origin  of  the  gift  might  have  been  ascertained,  if 
it  were  then  a  recent  gift,  but  the  result  of  that  suit  was,  that  the 
vicar  gave  it  up.  The  nature  of  a  prescription  (and  so  it  is  de- 
scribed by  Lord  Coke)  is  this ;  by  proving  usage  as  far  back  as 
living  memory  can  reach,  the  opposite  party  is  called  on  to  rebut 
the  presumption  arising  from  it,  by  contradictory  evidence:  that  is, 
what  we  call  establishing  a  primd  facie  case ;  but  it  is  nevertheless 
actual  proof,  as  iar  as  it  goes,  and  must  be  answered.  The  jury 
must  have  misunderstood  the  learned  judge,  and  have  thought  that 
positive  proof  was  necessary  to  shew  that  the  origin  of  the  gift  was 
600  years  old. 

Reputation  is  not  essential  or  necessary  to  support  a  prescription, 
It  is  certainly  a  strong  circumstance  of  confirmation,  but  a  prescrip- 
tion may  be  well  proved  without.  But,  in  fact,  there  is  evidence 
of  reputation  here ;  for  some  of  the  witnesses  say,  that  they  have 
heard  from  old  people,  that  the  meadow  was  held  in  lieu  of  tithes. 
If  they  had  said  more  it  would  have  been  suspicious.  There  was, 
therefore,  no  more  evidence  than  is  necessary  to  prove  that  this 
was  not  a  modern  gift,  and  I  am  of  opinion  that  the  cause  ought 
to  undergo  another  investigation. 

.   Rule  discharged.. 


A 
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P.  57  Geo.  III.     A.  D.  I8I7.    Scac.  iilL 

BroadAursty  CUA,  Y.  Baldwin.    [4Pri.580  ^roadhnrH 

The  defendant,  in  an  action  brought  upon  stat.  2  8iSEd.6.  ^^^"^ 
c.  Id.  for  not  setting  out  tithes,  made  payment  of  a  sum  of  money  ^^  ^^* 
into  court ;  and  it  was  held,  upon  shewing  cause  why  the  verdict 
should  not  be  set  aside,  and  entered  for  defendant,  or  a  new  triAl 
granted,  that  he  could  not  object  to  the  plaintiff's  tide  to  the  tithes ; 
because,  by  the  payment,  he  had  admitted  the  plaintiff's  right 
generally,  and  had  reduced  the  cause  to  a  mere  question  of  the 
amount  of  the  damages. 

■  1814. 

Jan,  16. 

Sittings  after  M.  58  Geo.  III.     A.  D.  I8I7.    Scac.      Dec.\9,9o. 

^  22,  23. 

Coibume  v.  Hughes.    [S  Pri.  409.]  »8»*- 

Feb,  6«  27* 

Thoupson  C.  B.  —  This  case  of  Cokbume  v.  Hughet  is  one  that  ^  cuntom 

.         that  the  far* 

took  up  a  very  considerable  time  in  the  argument,  which  occupied  mer  shall 
several  days,  and  was  a  good  deal  entangled  by  a  reference  to  a  i^^  ^ 
variety  of  cases,  which,  though  certainly  not  altogether  not  bearing  jmrt  er 
on  the  subject,  were  yet  cases  that  did  not  at  all  seem  to  decide  it.  j^^^/^j^ 
The  demand  was  for  certain  tithes  of  land  within  the  parish  of  consider- 
NarUm  in  Hales  in  Shropshire.    There  were  great  tithes  and  small  h!!ttoctoip* 
tithes ;  the  plaintiff  is  rector  of  that  parish.     The  defence  was  en*  his  wheat,  is 
tirdy  prescription  and  moduses.  ^!^i!^. 

With  respect  to  com  tithes,  the  defence  was,  that  it  was  duly  aithcMighal- 
set  out,  although  the  eleventh  part  only  was  set  out,  being  the  jhe  addi^ 
eleventh  hattock,  because  by  the  custom  of  the  parish,  with  the  ^°^.  ^ 

■  DOUr  06» 

exception  only  of  one  small  estate,  which  was  covered  by  a  modus,  stowed  need 
all  the  lands  producing  com  are  exempt  from  paying  more  than  the  ^^}^^ 
eleventh  hattock ;  and  that  in  consideration  of  their  setting  out  the  to  establish 
com  in  the  hattock  instead  of  the  sheaf,  (a)    This  is  one  custom,  ^<^*»<«"n* 
and  it  is  an  imperative  custom  on  the  occupier  so  to  set  out  his  custom  as 
tithe,  and  gives  him  no  election :  he  is,  therefore,  bound  to  set  it  !f ^f^]. 
out  in  hattocks,  and  pay  the  eleventh  hattock.     This  applies  to  >et  out  in 
wheat,  and  muncom,  .and  rye.  ^A  part" 

The  other  question  is  with  respect  to  barley  and  oats ;  the  pre-  i8sood»aiid 
scription  there  set  out  is,  that  they  shall  pay  the  eleventh  part  of  to  the  ob- 
the  corn  when  set  out  in  hattocks,  that  is,  the  eleventh  hattock,  if  j«ction  of 
it  is  so  set  out;  but  that  is  in  the  option  of  the  tenants,  either  to  set  tainty,  du- 
it  out  in  the  hattock  and  pay  the  eleventh  hattock,  or  to  pay  the  pi^ci^y,  «>^ 
tithe,  which  would  be  the  tenth  of  the  barley  in  the  cock ;  so  that,  dprodty,  a 

J  a)  **  And  after  such  com  has  been  so  bound  each  and  CTery  such  year  due,  and  paid,  and  pay- 
set  up  in  shocks  or  hattocks,  to  set  out  the  able  to  the  rector  of,  &c.  such  elevenih  part  or 
eleventh  partthereof,  from  the  other  ten  parts  there-  shockf  or  hattock  of,  &c.  as  and  for  a  customary 
off  and  there  now  b  and  during,  &c.  Imth  been  in  tithing,  &c. 
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1817.  with  regard  to  the  barley»  provided  tfao  tenant  chooses  to  do  more 

'^T~7  than  the  law  reqtures  of  him,  he  is  put  in  the  same  situation  as  if 

▼.  it  was  the  hard  com :  for  ail  that  the  law  requires  with  regard  to 

^m^'  the  hard  com  is  to  set  it  out  in  the  sheaf;  but  he  does  more,  be 

mMfaaoTSr.  «ets  it  out  in  the  hattocks  and  pays  the  eleventh;  and  so  with 

fOThayis  Kgard  to  the  barley,  he  is  to  piy  but  the  eleventh  when  he  so  sets 

!^i^^  referred  to.  (a)  There  was  one  in  particular,  the  case  of  Simffi  t. 
byevidence.  £biti»vxifc  *,  whidi  seems  to  be  Very  material  on  this  oecasion  for  the 
noT*  guiding  our  judgement,  it  is  1  Jf.  4*  &  66.  That  was  an  action  for 
not  setting  out  tithes  of  different  descriptions,  namely,  wheat  and 
barl^,  together,  I  think,  with  peas  and  vetches.  The  prescription 
there  was  with  regard  to  the  wheat  to  set  it  out  in  the  hattock;  and, 
in  consideration  of  so  doing,  and  also  in  consideration  of  opening 
and  airing  it,  if  occasimi  required,  then,  that  they  should  pay  only 
the  eleventh  part  of  it.  With  regard  to  the  hard  com,  the  wheat 
and  com  of  that  description,  the  court  was  of  opinion  that  it  was  a 
good  aistCHQ;  and  so  unquestionably  it  was,  because  the  firmer 
bid  done  more  than  the  law  compelled  him  to  do,  and  he  had  dam 
that  which  was  for  the  benefit  and  advantage  of  the  tithe  owner: 
for  he  had  brought  the  article  into  a  ftuther  state  of  progress  to 
its  bdng  ultimately  disposed  oS,  namely,  by  having  put  it  up  in 
hattocks,  a  more  easy  way  for  conveying  and  unloading  it,  and  he 
bad,  if  occasion  required,  opened  the  sheaves  to  dry  them. 

But  with  regard  to  the  eleventh  part  of  the  bariey,  the  ooort 
diought  there  was  no  consideration  for  so  tithing  it;  for  the  fiumer 
was  bound  to  set  it  out  in  the  cock,  which  is  the  usual  mode  when 
the  tenth  would  be  paid  of  course:  and  when  set  out  in  the  code, 
or  the  heap,  and  not  in  sheaves,  the  fanner  bestowed  no  estr»> 
ordinaiy  labour  upon  it.  It  was  really,  therefore,  the  common  way 
in  whidi  barley  is  tithable:  it  was  merely  raked  and  got  together 
in  the  cock.  There  seemed  to  be  no  reason  why  he  should  not  pay 
the  tenth  of  that  barley;  and  though  it  was  stated  that  he  occa- 
sionally opened  it,  yet  that  was  bdfore  the  tithe  was  set  out,  and 
before  it  was  ascertained  what  the  parson  was  entitled  to,  so  that 
the  airing  of  it  was  for  his  own  benefit  sokly,  and  not  for  the  bo< 
nefit  of  the  parscm.  There  were  other  cases  referred  to,  which 
do  not,  as  we  think,  bear  so  strangly  upon  this  case  as  to  require 
minute  attention^ 

On  the  part  of  the  plaintii^  m  the  present  case,  they  entered 


(a>Qiitfaepiitoftfaep]ttntift»Xr<eUcrv.  3V]y.  1  Wo«d,  SS8.    /M.  SIS.    S  JM.  945.    S  Md. 

ior,  tupm  ^6.     See  sko  Startup  v.  Zhddarid^e,  401.    Ibi/L  485.   2  Ibid,  S36.  4  Ibid.  100.    Om 

9upraSS7.  Ledgarw.LaHglejf,n^i>ralSlO,  Anm.  the  peit  of  the  defendants,  Any<4  v.  Skmkr^^^- 

Lach.  S26.  ^SftA^^cnonT.  Jbivfe,  13 East,  861.  s«|iro  1  M.  &  &  66.  tuyra  1707.     Chapman  ▼•  7^. 

1698.     TVevin  V,  Bwd^   tupra  565^      See  also  JBitkop  of  Lincoln,  iupra  679. 
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{Dtp  a  long  examination  with  a  good  deal  of  speeiiUition  belonging     181  ?•. 
to  it ;  and  the  witnesses  aay  bow  much  it  would  oott  the  &nner  to   "^^^^ 
WBhe  this  alteration  of  putting  up  the  com  in  battocks  inatead  of       v. 
codUf  and  that  wm  used  lo  shew  that  the  eleventh  hattock  was  too    ^^s^' 
fiivourable  a  bargain  for  the  tenant)  and  greatly  to  the  disadvantage 
of  the  parson*    There  was  a  good^deal  of  speenlation  upon  thiKt, 
but  it  Is  not  required  that  there  should  be  always  an  exact  ftdi 
pro  qm  in  these  oompensations ;  it  is  enough  to  ahtw  that  there  is 
a  Qonsideration  for  die  deduction.    And  we  see  that  the  fimnor 
has  done  more  in  fact  than  the  law  compelled  him  to  do ;  for»  instead 
of  setting  out  the  wheat  in  the  shea(  and  the  barley  and  oats  in  the 
CQdc»  he  brought  both  into  a  further  stage  of  hiisb^dry»  and  whe- 
ther there  was  a  little  more  advantage  on  one  side  or  the  other  ia 
doing  so^  that  ia  not  for  us  to  deeidei  nor  is  it  necessary  for  us  to 
enquire  whether^  when  this  compact  was  oiiginally  made^  the  par* 
lies  proceeded  on  any  such  nice  calcnlatiomu    That  is  the  eaae  of 
the  wheat ;  and  the  same  thing  applies  with  regard  to  the  barky, 
taking  it  with  the  distincticm  I  have  atated,  that  sometimes  Aeat^ 
was  nothing  done  with  that,  beyond  putting  it  inta  the  cock»  which 
was  the  common  wsy  of  tithing  U,  except  that,  if  it  was  wet,  it  was 
opwed.    In  this  cas^  if  the  former  leave  it  in  that  state^  that  i%  in 
the  oodi,  he  must  then  pay  the  teiith  of  those  cocks,  but  if  he  puts 
himsdf  to  further  trouble  and  expenee,  then  the  law  gives  him  the 
privilege  of  paying  ao  mudi  the  less^  namely,  the  eleventh;  and  it 
doea  not  go  to  codoiine  the  parson  to  nothmg  beyond  the  elevend^ 
because  he  wouU  be  entitled  to  the  tithe  of  the  odd  sheaves^  if  there 
should  be  any.    It  seems  to  me^  therefore,  that  there  is  no  obje^ 
tion  to  this  custom  as  laid  (a)»  provided  it  is  established ;  and  with 
y^jard  to  tlie  evidence  before  u%  it  osrtainly  doea  seem  to  be  made 
out,  for  there  are  terriers  that  recognise  that  mode  of  tithing,  but 
it  is  for  the  jury  to  decide  on  that;  I  think  there  skouki  be  asi 
issue  in  the  terms  oi  this  custon^  as  laid  to  ascertain  how  the  foct 
stands. 

With  regard  to  hay^  there  ia  a  mcdus  aetiipof  dd.  for  every 
day's  math  of  hay ;  that  is  also  an  ancient  payment  recognised  by 
the  old  terriers  more  than  one  hundred  years  ago,  and  there  is  no 
evidence  of  Uthe  having  been  ever  otherwise  set  out  than  by  this 
payment  of  icf.  But  the  expression  is  for  ev^y  day's  math  qf  hcy^ 
and  it  was  argued,  that  it  is  so  uncertain  what  a  day's  math  ist  that 

(a)  It  was  objected  bjr  (Sonfc^,  CopLty^  and  We^  a  hattock  connstBy  citing  Tennamk  ▼.  ShiXiting^  ju- 

OyerdL  for  the  plaintiffis  t^u^  ^w  custom  as  to  the  fra  1438.     As  to  the  tithing  the  barley  and  oats, 

wheat  was  bad  for  imcertaintj,  SBce  it  did  not  H  waa  o|jected»  tkat  the  opfiim,  contended  for  was 

state  at  whose  election  the  com  was  to  be  set  out  not  %  good  custom,  a%  to  be  so,  it  must  be  single 

in  the  shock  or  hattock,  nor  what  was  to  be  done  and  enthre,  and  mutually  lunding  on  both  parties ; 

with  the  odd  sheaves,  or  when  the  com  ia  to  be  but  this  is  conpulsery  on  one  p«Et)r  only ;  that 

considered  titheable,  that  is  to  say,  how  soon  aJUr  the  custom  was  therefore  desultoryi  citing  WMer 

it  is  set  up  in  hattock,  nor  of  how  many  sheaves  v.  Taylor,  tupra  €56, 
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181 7>     you  cannot  possibly  take  notice  of  it     We  certainly  have  had 
Cokhmme    ^^^J  case»  in  which  the  term  has  occurred,  and  in  geneml  itTis 
▼•         understood  to  be  an  acre,  and  issues  have  been  directed  upon  it. 
•Sup.  1499*  There  was  an  issue  directed  in  Marhham  t.  HuxUy^y  and  there  a 
day's  math  was  held  good.     The  witnesses  here  say  it  is  the  quan- 
tity of  an  acre ;  the  terriers  in  ^1635  or  1735,  I  am  not  sure  which, 
specifies,  that  for  every  acre  or  day's  math  (putting  it  as  the  same 
thing)  this  modus  of  ^d.  was  payable;   and  one  witness  says  he 
always  understood  that  to  be  an  acre  of  hay  or  hay-grass ;  that  is 
the  case  of  this  modus  s  and,  if  the  clergyman  desires  it,  he  may  have  - 
an  issue  to  try  it 

With  regard  to  milk,  there  are  specified  in  the  terriers  payments 
which  purport  to  be  a  modus  for  that ;  <<  so  much  for  cow  and  calf," 
which  imports  in  lieu  of  milk ;  the  terriers  call  it  sa  There  seems 
to  be  no  objection  to  a  modus  of  that  description  being  a  good  one. 
There  is  one  thing,  however,  which  I  do  not  understand :  one  of 
the  defendants  admits  that  he  has  had  a  barren  cow,  does  that 
mean  a  cow  that  has  not  produced  a  calf  in  the  parish  ?  because 
that  would  make  no  difference  if  she  produces  milk,  for  the  moibis 
applies  to  the  milk.  There  is  no  specific  modus  for  agistment,  nor 
is  there  any  agistment  made  out  but  what  is  admitted  in  the  way  I 
have  spoken  of.  There  is  a  modus  for  gardens  to  which  there  can 
be  no  sort  of  objection,  it  is  only  Id,  for  every  ancient  garden. 
There  is  also  a  modus  for  colts,  and  other  trivial  moduses  not  worth 
attending  to.  If  the  clergyman  desires  issues  on  these,  he  is  entitled 
to  them,  as  be  is  on  the  more  material  ones  for  com,  and  barley, 
and  hay.  It  is  in  evidence  that  several  of  these  defendants  occupy 
what  the  witnesses  understand  to  be  ancient  meadows ;  the  jury 
may  indorse  on  the  postea  whether  the  meadows  and  lands  from 
which  they  have  had  the  hay  are  ancient  meadows  or  not;  and 
they  may  endorse  whether  the  modus  applies  to  ancient  meadows 
only,  or  to  all ;  and,  if  it  applies  to  ancient  meadows  only,  whether 
the  defendants  are  in  possession  of  those  ancient  meadows,  or  any 
of  them  ?  and  that,  I  think,  will  be  the  most  correct  way. 


Sittings  after  M.  5J  Geo.  III.     A.  D.  1817.*    Scac. 

Jon.  16.  KingsmiU  v.  Billingslet/  and  others    [3  Pru  465.] 

Od  a  bill  This  was  a  suit  instituted  by  the  plaintifi*  by  his  bill,  stating  him- 
to  wbiSuie  ^^  ^  ^  seised  of  the  impropriate  rectory  of  the  parish  of  Chemton 
defendants  in  the  county  of  Somerset^  and  entitled  to  sJl  the  tithes  of  corn,  grain, 
ezempUon  ^"^  ^^^7'  ^^^  ^  Other  predial  tithes,  against  the  defendants,  land- 
under  Stat,  holders  and  occupiers,  for  the  tithe  of  com,  other  grain,  and  hay, 
c.  13.  s.  5,  *  produced  on  certain  newly  enclosed  lands,  being  part  of  lands  called 
and  e.,  in    Ckeivton  Mendip. 
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The  defence  get  up  by  the  answer  waS|  that  the  said  lands  werti  ex-     181 7. 
«&pt  from  tithes  under  the  stat. 3 & 3  JBAd. 4.  capAS.  secBScG.  as   ]^ri|jj^ 
being  barren  and  waste  grounds.    And  the  defendants  respectively        ▼. 
stated,  that  the  several  closes,  from  which  the  tithe  was  claimed  by  ^'^^^j^' 
the  bill,  were  part  of  the  forest  of  Mendipj  and  which  had  been  fi^Tour  of 
sold  to  the  Earl  of  fValdegrave  by  the  commissioner,  under  an  act  i^q^  the 
{>as6ed  in  the  d7th  of  the  King,  for  inclosing  the  open  commons  f^j^^" 
and  waste  lands  within  and  adjoining  the  township  of  Cheuoton  igga^  to  try, 
Mendipg  and  that  the  defendants,  who  occupied  the  said  lands,  ]]^^^^" 
had  cleared  and  levelled  the  same,  and  ploughed  and  manured  with  of  lucfa  a 
a  large  quantity  of  lime  at  a  considerable  expenoe,  and  sowed  and  ^^'^^ 
reaped,  cut  and  carried  away,  wheat,  and  oats,  and  grass-seed,  die  labour 
during  the  time  for  which  the  tithes  were  sought  by  the  plaintiff;  ^^^"^ 
that  some  parts  of  the  said  lands  had  not  been  limed,  but  had  been  deuing  the 
merely  dunged  and  sowed  with  oats,  and  that  they  produced  inva-  ^^  ^ 
riably  a  poor  crop,  whereas  the  parts  which  had  been  limed  pro-  whins,  and 
duced  a  good  fidr  crop.    And  aU  the  defendants  said,  that  the  ^^ 
manner  in  which  they  b^an  to  cultivate  the  said  lands  so  newly  mom  for 
inclosed  and  occupied  by  them  was,  by  inclosing  and  clearing  the  neocMuri^* 
Same  from  stones,  filling  up  the  pits  therein,  and  levelling  the  ""^^ll]^. 
same  by  ploughing  it  twioe^  letting  it  remain  in  fallow  for  many  nary  ex- 
months,  and  manuring  with  lime,    laying  a  greater  quantity  of  P^^  ^ 
manure,  and  at  a  much  greater  expence,  for  the  purpose  of  bring-  maDunng, 
ing  the  lands  into  a  situation  to  produce  com,  than  would  have  u'-^'*''^^^ 
been  necessary  to  be  laid  and  incurred  on  the  old  inclosed  lands  in  into  a  pro- 
the  parish  in  the  usual  course  of  husbandry ;  and  that  some  of  the  ^J^o^f 
crops  of  oats  and  grass  on  the  newly  inclosed  lands  had,  since  such 
cultivation,  been  nearly  as  good  as  on  the  pld  inclosed  lands,  but 
that  the  crops  of  wheat  had  not  in  general  been  so  good ;  that,  pre- 
vious to  the  indosure,  the  said  lands  had  been  open  commonable 
lands  fed  with  ^heep»  mules,  and  other  poor  stock ;  and  that  som^ 
parts  of  the  said  newly  inclosed  lands  which  had  not  been  so  cleared, 
levelled,  &c  had  been  let  for  55.  an  acre. 

They  further  stated,  that,  before  the  inclosure^  the  said  lands  had 
been  subject  only  to  the  payment  of  small  or  vicarial  tithes ;  that 
the  plaintiff  was  seised  of  the  advowson,  and  had  presented  the  then 
incumbent,  to  whom  by  virtue  of  a  clause  in  the  said  act^  intro- 
duced at  the  request  of  die  plaintiff,  a  composition,  in  consideration 
of  the  necessary  decrease  in  the  value  of  the  agbtment  and  tithe  of 
wool  and  Iamb,  which  would  be  the  consequence  of  the  inclosure, 
was  awarded  by  the  commissioners  of  an  yearly  sum  of  money,  to 
be  paid,  to  him  for  the  term^of  ten  years,  to  be  paid  and  contributed 
by  the  owners  of  the  said  newly  inclosed  lands  in  discharge  of  and 
as  a  full'compensation  of  all  such  tithe;  and  they  submitted,  that 
if  the  tithe  now  sought  wei)e  payable  by  them,  the  same  lands  would 
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1817.     be  charged  with  gnat  aiid  small  tithes  at  die  some  time.    And  the 
iCimtmm    ^'^^^^^  ^^  stated,  that,  althouj^  the  lands  had  produeed  gras# 
▼•         before  the  indosurey  it  was  not  in  great  abundance,  for  that  it  wa» 
tngaiey.  Qy^^YTUTi  with  fem  and  furze^  and  could  not  agist  and  depasture  ar- 
great  number  of  sheep  and  other  cattle ;  and  that  the  dthe  fonneriy 
yielded  to  the  vicar  was  inconsiderable ;  and  that  the  lands  so  in- 
closed would  not  produce  com  without  extraordinary  ezpence  and 
labour  in  tilling  and  manuring,  and  were  then  worth  about  155.  or 
Ms.  an  acre,  whereas  otherwise  they  would  not  have  been  word^ 
more  than  75.  or  85. 

A  great  number  of  witnesses  were  examined  on  the  part  of  Ae» 
defendants,  who  spoke  as  to  the  great  expenoe  attending  the  pre- 
paration for  tillage  of  difierent  parts  of  the  land  by  levdling,.dear-' 
ing  irom  rock  and  stones  for  ploughing,  harrowing,  cross-jriough* 
ing,  and  manuring  it  with  lime  (which  was  expensive  in  that  port 
of  diQ  country  from  the  high  price  of  coals)  whilst  other  lands  in 
the  neighbourhood  for  some  distance  would  produce  two  or  three 
crops  of  oats  without  lime  or  manure^  when  converted  from  meadow 
into  arable^  and  their  evidence  went  in  general  to  support  the  die* 
gations  of  the  Inil.  Some  of  them  stated,  Aat  the  expence  of 
prqMiring  the  old  indosed  lands  for  com  was  about  1S5.  aaaore^ 
.    and  that  of  the  new  6A  or  7t» 

y 

FoManque  and  Wintkrap^  for  the  plaintiffi,  contended  that  the 

lands  were  not  barren  within  the  protection  of  the  statute;  and 

8a|ifm]574.  they  cited  Bull.  N.  P.  191.  Witt  v.  Bmk,  2  Inst.  656.  Dcifkyr. 

•  Supra       Hornby^ ^  and  the  then  recently  decided  case  of  f  ^nm^  v.  CA' 
t  Supra       lifts  (a),  wherein  the  question  of  barrenness  underwent  much  discus-' 

sion  in  the  court  of  King's  Bench ;  in  the  course  of  which  judge-" 
Supra  833.  ment  they  observed  much  of  what  had  iq)peared  in  Stoctwettr. 
Terry  to  iavour  this  defence  had  been  obviated  by  the  observ<-r 
ations  of  the  court  and  the  decisions  of  Lord  Hardwide  i  and  thqr 
submitted^  that,  in  the  present  case,  the  court  ought  at  least  to 
grant  an  issue  to  try  the  question  of  fiict  of,  whether  these  landa 
were  of  such  a  nature  as  to  require  extraordinary  expence  or  labour 
to  bring  them  into  tillage. 

DauncQf  and  HaU^  for  the  defendants,  submitted  that  the  evi- 
dence having  borne  out  the  defence,  that  these  newly  indosed  landa 
requiring  extraordinary  labour,  manuring,  and  expence  to  render 
them  fit  for  tiUage,  they  were  at  once  brought  wMiin  the  proles 

•  Su  89S    ^^^^  ^^  ^^  beneficial  statute  of  Ed*  6. 

t  Supn  '       In  support  of  these  arguments,  on  the  defendant's  behalf  thejr 

j^llpra  ^^^  Stockadl  V.  Terry  ♦,  HtOMns  v.  Mm^han  f,  Byron  r.Lambtt 

1594.  and  Jones  v.  Le  David.  § 

istsf*  With  respect  to  the  case  of  Waivnck  v.  Collins  they  submitted, 

(a)  3  M.  ft  S.  349.     5  M.  &  S.  16^. 
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that  that  dedsion  did  not,  on  the  whole,  militate  against  the  present     1817* 
defence ;  and  that  there  was  notliing  there  which  coi|ld  be  construed    '         ^^ 
to  the  disadvantage  of  those  who  now  claimed  the  exemption.  The         ▼. 
result  of  that  case  is,  that  extraordinary  expence,  either  m  manure  '®®"W*'^' 
or  labour,  must  have  been  incurred  in  the  cultivation*    But  they 
observed  that,  as  fiur  as  the  judgement  given  in  that  report  detracts 
from  the  authority  of  Lord  HardwicVs  decision  in  StockooeU  v.  Terryj 
there  were  no  words  in  the  report  in  Vesey  to  warrant  the  construc- 
tion put  on  hb  Lordship's  opinion,  and  the  court  of  King^s  Bench, 
in  pronouncing  judgement,  never  once  adverted  to  the  case  of  Jones 
▼•  Le  David^  wherein  Eyre^  Chief  Baron,  much  considered  the  deci- 
sion of  Lord  Hardwicke  in  StoektoM  v.  Tetry^  and  recognised  the 
Criterion  adopted  by  his  Lordship.    And  they  submitted,  that  it 
was  clear  both  from  the  words  of  the  statute  and  the  language  of 
the  case^  that  it  had  never  been  considered  necessary  for  persons 
claiming  the  exemption  to  show  that  the  lands  were  naturally  totally 
unproductive^  or  barren,  in  the  common  sense  of  that  term. 

The  court,  after  taking  time  to  consider  their  judgement,  now 
shortly  delivered  their  opinion  through  the  Lord  Chief  Baron,  and 
the  result  was,  that  an  issue  was  ordered  to  try  whether  the  lands 
of  which  the  tithes  were  demanded,  were  of  such  a  nature  as  (ex- 
clusive of  the  labour  and  expence  of  clearing  the  same  from  ftirze 
or  whins,  and  preparmg  the  same  for  ploughing)  necessarily  required 
extrojordinanf  expence  of  liming,  or  manuring,  or  labour,  to  bring 
them  to  a  proper  state  of  cultivation,  {a) 


P.  57  Geo.  III.    A.D.  I8I7.    Scac. 

The  Warden  and  Minoi^  Canons  of  St  PaUPs^  and  their  Lessee,  May  13. 
V.  The  Bishop  of  lAncoln  as  Dean  of  St.  PayPs.    [4  Pri.  es."] 

This  was  a  suit  instituted  for  an  account  and  payment  of  tithes,  Hm  dam- 
after  the  rate  of  25.  9rf.  in  the  pound,  for  the  dwelling  house,  &c.  ^rStSIIIi' 
in  the  occupatioa  of  the  defendant,  computed  on  the  full  value  to  it  not  ez- 
be  let  by  the  year.    The  bill,  after  deducing  the  plauitiTs  title,  ^j^^J^ 
stated  so  much  of  the  decree  made  in  pursuance  of  the  stat.  ST  Hen.  8.  tithei  to  tiw 
as  was  necessary,  noticed  the  stat  22  Cha.  2.  for  rebuilding  the  city  ^^^^ 
o{  Lofidon^  by  which  other  parishes  were  united  with  St.  Gregory^  nons  thane, 
and  stat  22  &  2S  Cha.  2.  confirming  the  right  of  the  plaintiffi  to  KmlnfSci^ 
their  tithes  as  formerly,  and  charged  the  possession  by  the  defendant  ^^""^^^ 
bis  non-payment  of  tithes,  and  that  the  said  dwelling  house,  &c  37  s^^  s. 
ought  to  be  computed  with  respect  to  the  tithes  payable  therefore  ^:J^' 
at  the  present  improved  yearly  rent  or  value.  tho  maxm 

(a)  Tktt  reporter  adds,  thst  he  was  not  mcourt    iDfonnfidy  the  court  did  not  give  th^  leaioiis  on 
when  the  judgement  was  gtno,  but  that  be  was    which  it  proceeded  at  any  length. 

LI  2 
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1817.  .  The  answer  stated,  that  no  tithes  or  pecuniary  paynients  had 
The  JTar-  ®^®''  been,  or  ought  to  be  made,  in  respect  of  the  said  deanery 
den,4[c,of  housc,  SO  long  as  it  remained  in  occupation  of  the  dean,  and  that 
^  4c.  ^^  ^^  constantly  occupied  by  him,  but  that  as  to  certain  premisea 
▼•,  added  to  the  deanery  in  168S,  an  annual  sum  of  I2s*  6d.  had  beoi 
tfj^^o^  paid  by  the  defendant's  predecessors  to  the  plainUffi,  in  lieu  of 
--:-*  tithes  thereof  and  submitted  that  such  sum  could  not  now  be  in- 
eUum  deei-  cressed.  It  then  referred  to  certain  entries  in  the  plainti£&'  books, 
^'*^dA^  where  the  payment  of  12s,  6eL  was  described  as  being  paid  for  the 
wfaidi  ap^  tithes  of  the  deanexy,  but  which,  it  was  insbted,  was  payable  only 
dL^Tof^  for  that  part  of  the  garden  added  in  1688 :  and,  therefore,  pro- 
tbesame  tested  against  such  entries  con^^luding  the  defendant  It  then 
1^^  ^  stated,  that  shortly  after  the  year  1769,  the  tithes  due  to  {dabUfis 
upon  the  of  Certain  sheds  adjoining  and  occupied  with  the  deanery,  were  first 
Sy^iJ  charged  with  a  sum  amounting  with  the  l£s.  tkLf  to  the  sum  of 
dema  Ua  I7s.  6d. ;  that  in  1776,  certain  houses  also  in  the  occupation  of  the 
SS!J^  dean,  were  charged  with  a  sum  amounting^  with  the  otlier  sums,  to 
nMjdDg€i  1^  35,  I0d.f  which  was  paid  to  1779;  firom  which  period  to  1792 
M  the  •(».  it  was  alleged,  that  a  sum  of  Ik  Ss*  had  been  improperly  collected 
tote  ooQ-  OQ  behalf  of  the  plaintiffi,  instead  of  the  said  sum  of  12s.  6d. ;  and 
prai  ex*  insisted  that  the  dean  was  entitled  to  hold  the  premises,  which 
^udet  ^  were  part  of  the  site  of  the  ancient  deanery,  free  of  all  tithes  and 
odwrinda-  payments  in  lieu  thereof.  The  answer  also  stated,  that,  none 
jj^^^l^^  of  the  premises  added  to  the  deanery  had  been  let  since  they 
which  were  so  added ;  and  that,  as  the  said  premises  must  be  presumed 
for^^z-  to  have  been  then  assessed  at  the  rent  for  which  they  were  last  let, 
ittod.  The  they  could  not  be  raised  till  they  should  be  next  let  The  answer 
of  nich  i^^^t  submitted,  that  the  dean  was  a  great  man  within  the  meaning 
^^>^to  of  the  statute,  therefore  that  die  ancient  site  of  the  deanery  was 
latcd  et  the  exempt,  or,  if  not,  that  the  customary  payment  of  the  sum  of 
^9^'  12s.  SdL^  assessed  upon  the  deanery,  was  the  only  payment  for 
the  pound  which  it  was  liable  for  the  said  ancient  site,  including  die  site  of 
^oiri^rat.  ^^  premises  added,  unless  it  should  be  let  again.  The  last  pomts 
or  actual  insisted  on  were,  that,  at  all  events,  the  plainti£&  were  not  en- 
iue^oHhT  ^^^^  ^  demand  more  than  1/.  5$.  for  the  said  deanery,  exclusive 
premises  to  of  the  additions,  and  if  they  were,  that  they  were  not  entided 
tiTe^^ll^c^'^  to  an  account,  except  as  to  the  last  six  years  before  the  filing  of 

ell  other        the  bill. 

in^ijSS'      WeihereU  and  HaU^  for  the  plaintiff,  cited  the  cases  of  the  Minor 

Suprai6si.  Canons  of  St  PavTs  v.  Morris  (a),  and  Anircbm  v.  The  East  India 

Suprai640.  Company  (i),  as  furnishing  the  principles  which  ought  to  govern  die 

present  case;  that  the  defendants  only  mode  of  defence  would  be  that 


(c)  9  Vei.  155.  (6)  IS  Vee.  9. 
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of  a  customary  payment,  and  which  payment  ehcjuld  be  stated  with     1817. 
'die  same  precision  as  in  pleading  a  modus^  but  that  such  defence    TheWaH 
if  set  up,  was  not  so  pleaded ;  that  the  other  defences  set  up  were  den,ic.of 
contradictory  to  each  other ;  that  there  was  no  exemption  in  the  ^*  ^^'' 
statute  in  &vour  of  the  defendant,  and  that  the  dean  was  not  a        ▼- 
great  man  within  the  meaning  of  its  16th  section ;  that  the  statute  ^x^^j^ 
had  virtually  excluded  all  other  common  law  grounds  of  exemp- 
tion, (a)  That  the  sum  of  I2s*  6d.  had  been  increased,  which  shewed 
it  was  not  a  customary  payment ;  and  that  the  value  of  the  tithes  to 
be  paid  was  to  be  estimated  according  to  the  actual  yearly  value. 
WMiamion  v.  GoiUng  *,  Ivatt  v*  Warren  f,  Antrcbus  y.East  India  *  Sup.909. 

Dauncey  and  Spranger,  for  the  defendant,  contended  that  the  I  ^P» 
clergy  had  never  been  liable  to  pajmient  of  tithes  for  the  city 
of  London  /  that  they  were^  therefore^  not  mentioned  in  statute 
37  Hen.  8. ;  that  the  I2s.  Sd*  was  a  payment  made  only  in  respect 
of  the  premises  added,  and  that  the  subsequent  increase  was  to  be 
attributed  to  accident  or  inadvertence.  That  their  defence  was, 
that  the  premises  never  had  been  chargeable  s  that  eodesia  decimas 
ecdesUe  solvere  nan  debet  was  an  established  maxim,  Blinco  v.  Barks'-  Sopn  197. 
dale  (6);  that  the  dean  was  a  great  man  within  the  statute;  at  all 
events,  that  if  any  payment  was  due,  it  ought  to  be  restricted  to 
the  amount  hitherto  paid. 

Richards  C.  Baron.  —  It  is  admitted  that  the  statute  (37  Hen.  8. 
Cm  12.)  is  general,  and  thai  it  gives  the  parson  a  right  to  tithes  for 
every  house  in  the  parish  not  expressly  excepted.  It  is,  therefore, 
incumbent  on  the  person  disputing  the  plaintiflTs  claim  to  tithes,  to 
shew,  either  that  he  comes  within  some  exemption  in  the  statute^ 
or  that  he  is  protected  by  some  customary  payment  It  is  admitted, 
that  the  deanery  of  St.  PauPs  is  within  the  parish  of  St  Gregory  / 
and  it  follows,  therefore,  that  the  dwelling  house  of  the  deanery  is 
tithable,  unless  some  legal  exemption  can  be  shewn. 

The  defences  which  have  been  set  up  to  this  bill  are  several,  and 
for  the  most  part  inconsistent. 

The  first  defence  is  founded  solely  on  general  nonpayment  of 
tithes.  It  appears,  that  the  parsonage  of  the  church  of  St  Gregory 
was  once  in  the  patronage  of  the  dean  and  chapter  of  St  PoifTs,  and 
that  it  was  by  them  appropriated  to  the  use  of  the  warden  and 
minor  canons  of  St  PavTs,  under  the  authority  conferred  on  them 
by  King  Hairy  6. ;  and  it  has  been  urged,  that  that  connection 
afibrds  a  presumption,  that  by  some  contract  then  entered  into  be- 
tween them,  the  dean  might  have  stipulated  for  a  discharge  from 
payment  of  tithes,  in  consideration  of  the  benefice  so  granted; 

(a)  Green  t.  Piper,  Cf,  £Ui,  S76.  n^^  164.  (6)  Cro.  £]is.  479. 
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1817*     but  no  trace  has  been  shewn  of  the  existence  of  such  a  contract 
j^^^^    and,  therefore,  that  defence  fails :   so  that  the  dean  must  be  conr 
den,  ie.  of  aidered,  in  that  respect,  as  if  he  were  any  other  person. 
^'  i^**       '^^  ^^^^  defence  is,  that  the  defendant  is  an  ecclesiastical  per- 
▼•        son,  and  that  the  deanery  being  part  of  his  possession!^  as  such  he 
^iJnSS!  ^  protected  from  the  paymait  of  tithes  by  the  maxim,  ecdesia  cede' 
sue^  &c.  but  the  answer  to  that  is,  that  here  is  an  express  act  of 
parliament  charging  every  house  generally  in  the  parish,  exc^t  cer- 
tain houses  expressly  excited ;  and  that  view  of  the  act  of  parlift- 
Sopim  164.   ment  was  acted  on  in  a  very  early  case^  Green  t.  Piper  (a),  where  a 
house  in  London^  which  was  part  of  the  possessions  of  a  priory, 
was  held  chargeable  with  tithes  according  to  the  ordinance  thei^ 
beeause  only  noblemen's  houses  are  excepted.    Giving  full  weight, 
therefore,  to  all  the  circumstances  as  yet  relied  on  by  the  answer 
of  the  defendant,  the  act  qfparHasnefU  not  having  expressly  discharged 
himy  the  dean  is  liable  notwithstanding  to  the  payment  of  tithes. 
Nor  does  the  maxim  ecdesia  ecdesia^  &c.  i^ply  here ;  which,  as  I 
take  it^  merely  applies  to  the  case  of  a  rector  and  vicar  of  the  same 
church  where  the  ecdetia  would  be  paying  tithes  to  itsel£    In 
other  cases  of  an  ecclesiastical  person  ^lf>itni^  exemption,  he  must 
Snpn  197.   prescribe  in  non  decimando.    The  case  of  BUnco  v«  Barisdale  (b) 
was  that  of  a  rector  and  vicar  of  the  same  parsonage ;  and  of  the 
same  nature  are  all  the  other  authorities.    (His  Lordship  then  cited 
Watson* s  Clergyman's  Law^  p.  5 IS.  as  aflfording  the  true  rule.)   But 
that  question  cannot  arise  here,  because  the  maxim  itself  is  con« 
travened  by  an  act  of  parliament  containing  distinct  exemptions^ 
which  exclude  all  other  independent  extrinsic  exceptions.    There 
is  also  another  answer  to  it  arising  out  of  the  pleadings  and  proo&, 
which  is  decisive ;  this  is  a  daim  of  total  exemptioUi  whereas  it  is 
in  evidence,  and  it  is  admitted,  that  tithes  have  been  paid  in  respect 
of  the  deanery. 

A  defence  is  then  founded  on  the  19th  section  of  the  statute, 
exempting  the  houses  of  great  men.  In  order  to  supp<xt  that  de- 
fence by  evidence^  it  would  be  necessary  to  prove  that  no  tidiea 
had  ever  been  paid  by  the  defendant's  predecessors;  but  the  cc»i- 
trary  is  in  evidence,  and,  besides,  another  point  must  be  made  out 
to  support  that  defence,  that  the  dean  is  a  great  man,  within  the 
meaning  of  the  act ;  and  I  incline  to  think,  thift  the  order  of  the 
words,  {**  great  men,  or  noble  men,  or  noble  women,")  imports 
that  '^  great  men^'  must  mean  persons  superior  in  certain  respects 
to  noblemen  and  noblewomen.  There  is  also  an  exemption  in 
favour  of  the  halls  of  crafts  or  companies.  The  defendant  is  cer- 
tainly not  one  of  either  of  the  classes  of  those  privileged  persons. 

(•)  Cro.  Elix.  37€»  (6)  Cro.  £lis.  57S. 
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Tbas,  tfae  two  first  grouods  of  defence  insisted  on,  are  qwte  inde-     1817. 
pendent  of  the  act  of  parliament,  that  the  defendant  is  exempt  from    y^  ^^J 
payment  of  tithes,  and  that  accordingly  none^l^ve  ever  been  paid  det^ic^f 
tar  the  deanery.    Then  he  sets  np  a  ground  of  total  exemption  ^'  ^f** 
under  the  act;  and  afterwards  agam  abandoning  that  ground,  he        ▼• 
pleads  that  he  has  always  paid  a  sum  certain ;  and,  therefore,  he  is  ^£^^^Si 
within  the  provision  of  the  act,  which  directs  the  assessment  to  be 
made  on  the  rent  at  which  the  premises  were  last  letten.  « Each  of 
those  defences  are  severally  thus  met  by  the  evidence,  on  the 
ground  of  exemption  from  non-payment  raising  presumption  of  a 
<^oiitract  he  fiiils;  for  it  is  quite  dear  that  he  has,  in  point  of  fact, 
paid  tithes.    The  same  objection  is  opposed  to  his  claim,  either  as 
an  ecclesiastical  person  without  the  statute^  or  as  a  great  man 
withiii  it.     Whether  or  not,  he  may  have  paid  tithes  in  his  own 
wrongs  is  a  question  on  which  there  is  no  evidence;  but  as  &r  as 
the  evidtoce  given  goes,  the  defendant  and  his  predecessors  have 
constantly  paid  tithes  in  respect  of  the  deanery;  and  as  for  the 
deanery,  expressly  in  terms,  independent  of  the  other  payments 
for  what  has  been  separately  charged,  and  that  for  a  great  length 
of  time;  and  the  sum  whicli  has  been  proved  to  have  been  paid  in 
respect  of  the  deanery  hfis,  in  later  times,  been  doubled.   As  to  the 
suggestion,  that  the  12s.  6cL  was  paid  for  the  site  of  the  premises 
added,  it  is  not  shewn  by  evidence;  on  the  contrary,  the  evi- 
dence is;  that  it  has  been  paid  as  ^^  for  the  deanery;"  and  that 
that  part  of  the  premises  forms  only  a  very  small  part  of  the  gar- 
den, and  yet  the  payment  for  the  tithes  of  it  (before  comparatively 
]ai^)  is  in  aftertimes  doubled. 

It  is  dear,  therefore,  that  the  dean  is  liable  to  some  payment; 
and  the  question  is,  whether  that  sum,  so  doubled,  of  1/.  Ss*  is  to 
be  the  fixed  rate  payable  to  the  plaintiff  as  parson,  or  whether  it  is 
to  be  proportioned  to  the  improved  value?    The  ot^ect  of  the 
statute  was  to  give  them  the  tithes  according  to  the  rent  or  full 
yearly  value.    If  the  premises  are  fiiirly  leased,  the  minor  canons 
take  2$.  Bd*  in  the  pound  upon  that  rent.     In  the  present  case 
there  has  been  no  letting  at  all,  and  therefore  there  is  no  practical 
standard,  either  of  rent  or  value,  to  which  the  payment  of  125.  6eL 
is  referable  as  a  criterion  for  determining  the  due  rate  of  tithes ; 
nor  (pan  it  be  considered  as  being  a  customary  payment  under  a 
perpetual  agreement,  since  it  has  been  increased.     His  lordship, 
after  commenting  on  the  20th  section  of  the  statute,  hdd  **  that  1057!^ 
this  case  came  within  the  principle  of  all  the  decisions  which  have  t  Supn 
proceeded  upon  this  act  of  parliament."  His  lordship  then  cited  and  ^  ^pg^ 
commented  upon  IvcUi  v.  Warren  ♦,  Ward  v.  Hilder  +>  WiUiamr  ^ 
son  T.  GosUng  %,   Bramston  v.  Heron  §,  Kynaston  v.  Ea^  India  isu. 
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T817.     Co.^f  and  Antrobus  v.  East  India  Co^f,  as  goYenuiig  tbe  pceaeni 

Tkg  War-     ^•®®- 

i€n,ie.<f       Account  decreed  for  plaintiffi  with  costSi  bat  restricted  to  the 

'  ^,  ''  last  six  years  before  filing  tbe  bill,  though  his  lordship  held,  thai 

▼•.  courts  of  equity  were  not  restricted  in  a  tithe  cause  to  any  limits 

yiftiarf^  ationoftime.(a)  

P.  57 Geo.  III.    A.D.  I8I7.     Scac. 

Mfi^  IS.  Jet  y.  Hoddey^  and  others.    [4  PrL  87.] 

CertMn  "Phe  plaintifi*  filed  this  bill  as  vicar  of  ThtunUd^  Esser^  for  an 

™*°^w*  ^<^<^unt  of  all  tithes,  except  hay,  calves,  and  milk.   The  defendants 
mBmodutetf  pleaded  form  fiux&isef. 

^pw«^  to  Hockley  (for  the  fiirm  called  Blunts)  set  up  a  modus  of  ISf.  6dL 
siitent  with  for  the  tithe  of  hay,  calves,  and  milk,  and  all  other  tithable  matters 
^^' ^  claimed  by  the  bUl,  except  tumipSf  potatoes^  dbwer^seed,  cole-^seed^ 
age,accord.  and  Other  small  seed,  and  other  moduses  of  different  sums  in  the 
^^^^^  same  terms  for  various  other  farms,  amounting  altogether  to 
cuments,  13/.  185.  7d.  And  they  proved  the  money-payments  to  have  been 
had  been  Uniformly  made  during  living  memory, 
iminter.  Martin  and  Shadmelly  for  the  plaintiff, 

nn^rm,  Douncey  and  Boteler,  for  the  defendants. 

an  issue  YoT  the  plaintiff  it  was  contended,  that  the  value  of  the  vicaraice 

cd,  a  modut  itsdf  was  estiuiated  at  so  low  a  rate,  by  the  ancient  documents  put 
^'^  ^^  in,  (the  Nona  Eoll,  A.  D.  1 842,  rectory  and  vicarage  together,  88/4 
arddeiof  the  Ecclesiastical  Survet/f  26  Hen.  S.  A.D.  1735,  20/.;  PapeNicko* 
t^i^on"  ^^^  Taxation,  38/.,  rectory  50  marks,  33/.  6s.  Sd.,  vicarage  7  marics^ 
aod  not  cb-  4/.  ISs.  ^d. ;  Parliamentary  Survey,  70/. ;)  that  it  was  impossible  the 
^  001^!'^  payments  relied  on  could  be  so  ancient  as  to  be  entided  to  be  con- 
sidered by  the  court  as  moduses. 

Richards  Chief  Baron.  —  These  ancient  documents  have  never 
been  considered  as  conclusive  in  any  case  that  I  have  ever  met 
with ;  and  when  I  see  an  uniform  money-payment  proved  to  have 
been  constandy  paid  for  so  many  years,  I  cannot  take  upon  mysdf 
to  say,  that  evidence,  which  is  anterior,  shall  on  that  account  aJone 
destroy  evidence  which  is  posterior  in  point  of  time.  And  however 
desirous  I  may  be  (as  I  always  shall)  to  save  to  parties  the  expenoe 
of  issues,  I  must,  in  such  a  case  as  this,  direct  a  further  enquiry  as 
to  these  payments,  if  required,  and  if  issues  are  taken  it  must  be  for 
each  farm.  (6) 

•  Supra  1690.  f  Supra  1640. 


(o)  Bui  see  stat.  5S  G.S.  s.5.  niade^  but  tbe  defendants  were  permitted  tof  9» 

{b)  The  objection  of  an  exception  of  articles    into  evidence. 
«ff  modem  introduction  in  laying  a  modiM  was 
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P.  57  Geo.  III.   A.D.I8I7.'   Scac. 

Dorman^  and  others  v.  Cumf^  and  others.    [4  PrL  109.]  V! 

Bill  by  the  plaintiffi,  lessees  of  the  rectory  oiDarifbrdy  county  ^  ^^ 
of  Kent^  daiming  of  defendant  Curry  (the  vicar),  and  of  all  the  de-  ^  ^^^^ 
fendantSy  except  Ward  (from  whom  they  claimed  only  tithe  of  cidming 
«eeds),  tithe  of  green  fodder  and  dover-seeds*  nedt 

The  claim  of  Utbe  of  seeds,  the  point  on  which  the  judgement  ap2n>t » 
proceeded  at  present,  was  disputed  between  the  rector  and  the  dmdof 
▼icar,  and  was  founded  on  the  part  of  the  former  on  the  ground  ^^^^^j^ 
that  a  partial  exchange  of  the  rectorial  and  vicarial  tithes  was  to  be  eepc  Imj  on 
presumed  from  perception,  to  have  been  effected  before  dme  of  ^^gw«nd 
memory :  for  that  the  vicarage  was  endowed  with  the  tithe  of  hay  lumcd  ex. 
on  oertam  lands  called  Dartfbrd  Salt  Marshy  and  not  of  com ;  yet  ^^^ 
the  vicar,  it  was  alleged,  had  constantly  reodved  the  tithe  of  com  nctonal 
from  the  same  hinds;  whereas,  on  the  other  hand,  the  lessees  of  the  ^^[^ 
rectory  had  always  recdved  the  tithes  of  artificial  grasses  and  seeds  Mrict  proof 
from  die  other  Iwds  in  the  parish.  to£^ 

The  prindpal  defendant^  Cuny^  adnutting  the  perception  of  the  tk^m 
tithe  of  com,  insisted  that  if  hb  right  to  it  accmed  by  virtue  of  any  ^aho^ 
exchange  between  3ome  former  rector  or  vicar,  itmust  have  been  m<ut  ilww 
given  him  in  lieu  of  tithe  of  hay  of  certain  lands  called  King^s  tory  trU  * 
Manhj  of  which  the  vicar  had  been  endowed,  between  the  years  dence,  thii 
1291  and  1316,  but  which  were  always  received  notwithstanding,  imw  granted 
by  the  lessees  of  the  rector;  and  he  denied  that  such  lessees  had  ^>>^  ^^» 

or  medie  the 

had  perception  of  the  tithes  of  seeds  oa  the  other  lands  of  the  aUeged  ex- 
parish,  except  by  usurpation  in  some  few  instances;  where  the  ^'^^''^ 
vicar  had  not  been  apprised  of  thdr  having  been  produced ;  insistr* '  tor*e  per^ 
ing  on  his  title,  in  virtue  of  his  endowment,  to  the  sejeds  of  dover  ^^^ 
and  other  artificial  grasses,  and  all  other  small  tithes.     The  docu-  eveilebie  ee 
mentary  evidence  produced  by  the  plaintiffi,  consisted  of  various  gga^intt  the 
receipts  for  tithes,  memoranda  from  the  vicar's  books,  and  agree-  nctor,  nor 
ments  for  compositions.  lor  ^i^irnt  oa 

For  the  defendant  Cuny^  was  produced  his  endowment ;  dated  ^^"^  ^ 
29thJi«fylS15.  fcrth^' 

Martin  and  BoupelL  for  the  plaintiffi.  no  pr». 

Dauncejfj  Hatt^  and  Abercromby^  for  the  defendants.  hb  feTour 

Bichards  C.  B.  —  The  real  question  on  tiiis  bUl  is  between  Uie  ^'^^^ 
rector  and  the  vicar,  and  between  such  parties  the  rector  is  cer-  tkm  of  » 
tainly  not  entitied  to  an  issue;  of  course,  and  as  a  matter  of  right,  ^^^^^^ 
such  questions  must  always  depend  altogether  on  the  instrument  hU  own 
by  which  the  vicar  is  endowed,  or  the  proof  adduced  by  him  of  ^^^' 
perception  as  founding  a  presumption  of  an  anterior  endowment. 

It  is  clear  that  the  vicar  has  recdved  out  of  this  parsonage^ 
from  time  to  time^  the  tithe  of  all  seeds.    Then  it  is  contended^ 
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1817.     that  it  is  to  be  presumed,  finom  the  usage,  diat  there  must  have 
been  formerly  an  exchange  efiected  between  the  rector  and  the 
▼.        vicar,  by  which  the  tithes  of  eom  were  given  up  for  Aose  c^ 

^*^'  .  gi^een  fodder. and  seeds;  but  there  is  no  evidence  ofii^ed  of  the 
existence  of  such  exchange,  nor  is  there  any  ground  laid  for  ^p« 
posing  that  it  ever  took  phice.    Now,  the  insisting  on  the  presump* 
tion  of  such  an  exchange  on  the  part  of  the  rector,  is  in  itself  an 
admisttcm  that  the  viau:  was  formerly  entitled  to  die  tithe  of  those 
articles  which  he  is  said  to  have  so  given  up  in  exchange*    Thoi 
tjie  rector  comes  here  to  aflbct  his  own  grant;  and  the  only  found- 
ation iix  his  claiming  these  tithes  is  really  (the  supposed  exchange 
being  out  of  the  question)  nothio^  more  or  less  than,  that  he  once 
had  them  and  granted  them  to  the  person  from  whom  he  now  de« 
mand  them.    To  enable  the  rector  to  support  his  present  claim, 
it  b  incumbent  on  him  to  make  out  his  case  by  most  satisAKtory 
proof.    Now  what  9St%  his  proo6?  he  produces  certain  receipts; 
die  earliest  is  in  1721,  and  is  given  to  Taaker  (a  lessee  of  the  then 
rector)  for  5/.  25. 6d.  for  the  tithes  of  ten  acres  of  peas  and  tfafee 
acres  of  cinquefoil  seed.    Now  that  bemg  an  acknowiedgeraent  of 
having  received  the  value  of  die  tithed  of  peas»  as  well  as  of  clover 
seed,  that  veoeipt  proves  too  much;  for  <ki  this  recc^  he  sets  iq» 
a  right  to  the  tithes  of  ardficftal  seeds  alone,  adauttiag,  therefore^ 
that  the  vicar  ts  entitled  to  the  tithe  of  peas*    The  next  receipt  is 
in  1784,  and  is  for  clover  seed,  and  for  peas;  peas^  as  I  have  ob- 
served, not  bang  in  diq^ute.    There  is  next  an  qgnsement  dated 
April  4,  1775,  whereby  WHlUms^  the  agent  of  the  lessee  of  the 
rectory,  agrees  to  let  to  the  oooipiers.the  tithes  of  their  forms,  at  the 
end  of  which  is  this  memorandum :  ^  clover  seed,  cinquefoil  aeedf 
and  turnip  seed,  in  kind  as  usual."     Now,  turnip  seed  is  not 
claimed  by  the  rector,  therefore  this  evidence  also  proves  too  much* 
Another  agreement  in  1776  was  put  in,  which  has  these  words, 
*'  any  seed  to  account  for  after  gleaning,  and  allowing  for  as  clover ;" 
implying  that  the  agent  of  the  lessee  of  the  rector  then  claimed  atf 
seeds ;  and  that  again  proves  too  much.    Those  instances  of  per- 
ception, therefore,  are  not  to  be  relied  on.    And  as  to  the  pi^Mr 
delivered  by  Curry^  which  mentioned  clover  seed  omitted^  that 
item  being  afterwards  struck  out,  proves  nothing- 
It  is  true  that  it  was  long  very  doubtfol  whether  seeds  were  a 
great  or  small  tithe,  or  belonged  to  the  rector  or  vicar;  bat  there 
have  been  many  cases  since,  wherein  it  has  been  clearly  held,  that 
proof  of  payment  of  tithes  of  seeds  to  the  rector  shall  not  affect  the 
right  of  the  vicar;  and  the  reason  is,  that  the  prevailing  erroneous 
notion  of  seeds  being  a  great  lithe,  destroy  the  usual  efiect  of  the 
evidence  of- its  perception  as  such  by  a  rector.    I  repeat,  that  a 
rector  hacring  once  endowed  a  vicar  of  tithes,  who  comes  to  redaiw 
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those  tithes»  is  bound  to  make  out  bb  case  by  dear  and  satisfiuctory     1817. 
evidence,  and  there  is  none  offered  in  this  case  to  shew  that  the 
vicar  ever  granted  them  back  to  the  rector.    I  therefore  think,  that     "  ▼. 
the  case  is  in  fiivour  of  the  vicar.     As  against  him,  therefore,  the      ^^"^^ 
bill  must  be  dismissed  to  that  extent;  and  also  as  against  Ward^ 
for  the  demand,  as  to  him,  is  for  the  tithe  of  seed ;  and  that  tithe  is 
certainly  payable  not  to  the  rector  but  the  vicar,  whose  right  to  it 
is  establiflied  by  the  result  of  this  suit    As  to  them,  therefore,  (a) 

Bill  dismissed  with  oosts* 


P.  57  Geo.  III.  A.  D.    I8I7.    Scac. 

Sanders  v.  Longden.    [4  Pii.  1 1 7.]  ^*y  ^^' 

Bill  by  the  plaintiff,  rector  of  the  parish  of  WoUaion^  county  of  When  a 
NottingJuan^  against  defendants  occupiers  of  certain  lands  called  ^^?|^  ^ 
Sempringham  Lands  (being  without  the  parish),  for  an  account,  &c.  iKvtion  of 
of  tithes.     The  bill^  after  setting  out  the  plaintiff's  title  to  a  ^^iII^mi. 
moiety  of  the  tithes  of  corp,  grain,  and  hay,  of  the  said  lands,  and  other  pa. 
stating  that  on  a  former  suit  instituted  by  a  rector  for  tithes  of  cer-  ^^^  ^ 
tain  lands,  &a  within  the  manor  oiBramcoU^  caUed  Sempringham  monexpqr- 
JLandiy  and  for  the  purpose  of  compelling  the  defendant  in  that  suit  i.,.;,.,,^  ^^ 
to  set  forth  the  bounds  and  limits  of  the  said  lands,  an  issue  was  fj|2'^||' 
directed  to  be  tried  by  an  action  of  debt  under  stat  Ed.  6*  whereon  mmj  yean 
a  verdict  was  recovered  by  the  rector  for  the  sum  of  5/^  the  treble  ™*^>  ^ 

■^  Court  will 

value  of  the  tithes;  and  that  upon  the  forther  heaijing,  a  decree  was  not  dacree 
made  against  the  defendant  for  the  payment  of  the  tithes  demanded  ||^'J^. 
by  the  bill  (for  the  last  four  years),  and  that  a  commission  should  outanusua 
issue  to  set  forth  such  of  the  said  lands  as  should  be  proved  to  have  rigMy'lrar 
been  in  the  defendant's  occupation  for  such  time,  and  to  ascertain  will  it  grant 
the  value  of  the  moiety  of  the  tithes  taken  away  by  the  defendant  ^^^'l^^ 
during  that  period ;  and  ftrther  statin^^  that  all  matters  in  dispute  c«tain 
touching  the  premises  being  afterwards  referred  between  them,  the  of  the  landa 
commissioners  named  in  a  certain  commission  for  the  examination  ^  quettion. 
of  witnesses,  &C.,  awarded  by  their  award,  dated  Oct.  10,  1672,  the  decree  in 
sum  of  SI.  to  be  paid  to  the  then  plaintifi^  on  a  day  subsequent^  for  ^''^^^^^ 
the  said  tithes;  and  that  the  defendant  should  also  pay  the  plamtiff  ior,and a 
yearly  thereafter  the  sum  of  405.  during  the  continuance  of  the  ^^"^ 
plaintiff's  incumbency  in  lieu  of  all  tithes  of  the  said  lands,  and  that  never  tdieii 
the  now  plaintiff  bad  given  the  present  defendant  notice  of  deter*  ^^^ 
mining  the  said  composition  of  405.  per  annum,  charged  that  the  ceeding 
defendant  pretended  that  the  boundaries  of  the  said  lands  had  be-  ^|^^^^ 
come  so  altered  as  not  to  be  capable  of  being  now  specifically  elude  the 
ascertained,  and  that  the  sum  of  405.  a  year  paid  by  the  defendant's  a1!^^ 
predecessors  for  so  long  a  period,  was  in  its  origin  a  diarit^le  *^^^* 


Vk^a^aa 


(a)  Sea  also  Can  v,  ffcaton,  supra  1958. 
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1817.     donaticMi;  whereat  the  ddendant,  Lofigden,  had  in  his  possession 

SttiuUn    ^^  pov^  docttments  from  which  the  true  boandaries  and  extent  of 

T.        the  said  lands  might  be  made  to  appear;  and  the  said  sum  of  40s. 

^^^^f^'^    was  a  temporary  composition,  paid  in  lieu  of  the  said  moiety  of  the 

tithes  of  the  said  lands*    The  plaintiff,  therefore,  pmyed  that  the 

defendant^  Longdertj  might  produce  and  leave  all  such  documoits 

in  the  hands  of  his  derk  in  court,  and  that  he  might  set  forth  and 

discover  the  specific  lands  or  fields,  called  or  known  (or  formerly 

&c)  by  the  name  of  Sempringham  Lands  in  Bramcote  aforesaid,  out 

of  which  the  said  tithes  were  theretofore  taken ;  and  (if  they  could 

not  now  be  spedficaUy  ascertained  by  reason  of  thar  having  been 

su£kred  to  become  altered)  that  a  commission  might  be  issued  for 

the  purpose  of  ascertaining  and  distinguishing  the  same,  or  of 

allotting  a  fidr  equivalent. 

The  defendant,  by  his  answer,  denied  all  knowledge  of  the  land^ 
called  Sempringham  Lands^  and  of  the  plaintiff's  right  to  demand 
the  portion  of  tithes  claimed  by  him  in  respect  of  them ;  or  that  he 
knew  whether  the  payment  of  the  405.  was  a  composition;  or 
whether  it  had  been  paid  to  the  plaintiff  or  his  predecessors,  before 
October  10,  1672,  or  when  it  was  first  paid;  or  fix>m  what  origin 
it  arose. 

Martin  and  DawdesooeU^  for  the  plaintiff,  submitted  that  the 
plaintiff  was  entided  to  have  a  decree  according  to  the  prayer  of 
the  bUl;  or  at  least  that  a  commission  should  be  granted,  and  that 
the  defendant  might  be  decreed  to  furnish  the  documents  required 
of  him. 

Clarke^  for  the  defendant,  (stopped  by  the  cour).) 

Richards  C.  B.  —  I  have  long  ago  fdt  the  difficulties  in  the  way 
of  the  plaintiff  to  be  so  great,  that  I  cannot  bring  mysdf  to  decree 
any  part  of  the  prayer  of  the  bill  without  first  directing  an  issuer 
for  I  feel  that  the  intervention  of  a  jury  is  necessary  here;  and  I 
cannot  order  a  commission,  unless  I  considered  the  plaintiff  entitied 
to  an  account  of  the  tithes  sought,  on  the  lands  in  question  which, 
at  present,  I  do  not.  I  admit  the  (effect  of  the  former  decree  and 
judgement,  and  the  parties  themselves  do  not  appear  to  have  quar* 
relied  with  the  verdict;  but  then  I  have  no  evidence  before  me  ac- 
'  counting  for  the  long  subsequent  acquiescence  in  the  payment 
of  405.  That  alone  is  sufficient  to  render  the  decree  and  verdict 
inconclusive^  whatever  might  have  been  the  eflfect  of  them  at  the 
time;  and  I  must  now  consider  that  the  land-owner  has,  notwitii- 
standing,  some  defence  to  make.  In  the  present  instance  too,  it  is 
the  business  of  the  plaintiff  to  make  out  his  case  satisfactorily;  for 
as  the  lands  are  not  in  his  parish,  he  is  not  standing  on  his  com- 
mon law  right  as  rector.  On  the  contrary,  the  common  law  is 
against  him  here,  for  he  is  himself  only  a  portionist,  even  if  he 
should  substantiate  this  claim.    Then  as  to  that  it  is  perfecdy  dear 
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that  the  rectors  have  always  been  paid  the  nun  of  40s.|  and  that  is     1817. 
admitted  by  the  defendant.    Now,  if  they  had  the  power,  at  any    ~^j^^^ 
time,  of  enlar^ng  that  payment  by  treating  it  as  a  composition  for         ▼• 
the  tithes,  it  is  certainly  very  singular  that  they  should  never  have    ^'^"^^B''^ 
done  so,  and  particularly  when  the  former  rector  might  have  had 
the  tithes  in  kind,  if  he  had  chosen  to  follow  up  the  decree.     I 
eicpected,  therefore,  that  that  would  have  been  accounted  for  by  the 
plaintiff  shewing  some  subsequent  agreement*    He  has  not  done  so, 
however;  and  therefore  I  cannot  decide  conclusively  on  his  rights 
without  an  issue,  which  I  shall  direct,  as  less  expensive  and  hazard- 
ous than  an  action  on  the  statute.    It  must  be  to  try,  generally, 
whether  the  plaintiff  is  entitied  to  any,  and  what  tithes  arising  out 
of  any,  and  what  lands  in  defendant's  occupation,  (a) 

Costs  and  further  directions  reserved. 


?•  57  Geo.  III.    A.D.  I8I7.    Scac. 

Bennett  v.  Sheffington.    [4  Pri.  14S.]  Jwu  5. 

Bill  by  the  rector  of  S/ieffingUmj  county  of  Leicester j  against  the  8.  a 
defendants,  owners  and  occupiers  of  lands,  &c.  within  the  parish,  ^^  ^^* 


■ttppovt 


for  an  account  and  payment  of  tithes. 

Defendants,  by  their  answer,  set  up  as  a  defence,  that  the  lands  ^^ 
were  covered  by  a  composition  real  of  40/.  a  year,  payable  half  agntment, 
yearly  from  the  ISth  Elisk^  in  lieu  of  all  small  tithes.  tiLt  it  lun 

On  counsel  for  defendants  proceeding  to  read  the  answer  in  ^^|?f^ 
^Bennett  v.  Neale  {b\  as  evidence  in  this  suit,  it  was  objected,  that  tween  aU 
only  so  much  of  it  could  be  read  as  would  be  necessary  to  intro-  *|J^*^ 
duce  the  depositions  of  the  witnesses  in  that  cause  as  to  the  pay-  nam,  be 
ment  of  40^  a  year,  and  the  court  so  confined  it  f^]^* 

Richards  C.  6.  It  is  impossible  to  carry  this  case  fer  enough,  on  167S. 
the  part  of  the  defendants,  by  the  evidence  proposed  to  be  read. 
It  amounts  only  to  oral  testimony  of  a  parol  agreement,  and  even 
that  is  not  stated  to  have  been  made  between  all  necessary  parties ; 
it  is  said  to  have  been  an  agreement  between  the  rectors  and  parish- 
ioners only.  The  patron  and  ordinary  are  not  mentioned,  so  that 
it  was  merely  personal  for  any  thing  that  appears,  but  the  broad 
ground  on  which  I  proceed  is,  that  there  is  no  evidence  offered  of 
any  agreement  in  writing  having  ever  existed.  Nothing  more  b 
shewn  than  the  commencement  of  this  ancient  payment  in  point  of 
time,  and  that  it  originated  in  an  agreement,  which  might  have 
been  by  parol.  Such  evidence  will  not  support  the  defence  of  a 
coipposition  real.  Decree  for  plaintiff  with  costs,  except  as  to  the 
occupier's  landlords,  (c) 


•{a)  Upon  tbe  aitoation  of  a  pordonist,  see  also        (c)  See  Bmmm  t.  ^ealr»  wtev  tlfB  qucHion  b 
Ferran  y.  PeOait,  $iq>ra  \  $02,    {b)  Wif(htw,3S4.    eUborateiy  diwiuiea. 


▼. 


Juns  10» 
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>8^^  Tr.  57  Geo.  III.    A.D.  I8I7.    Scac. 

'^'^     WUUams^  Clerk,  v.  Price  and  others,  and  the  Dean  and  Chapter  of 

Winchester  and  another.    [4  Pri.  156.] 

Bill  bj  plaintiff  as  vicar  cSBomaey^  Hants^  against  the  defend- 
Dra.  13.  Mits,  occupiers  of  lands  in  the  parish,  uid  the  impropriate  rectors, 
w^ardeM"  ^^  ™  account  of  small  tithes.  The  subject  of  his  daiin  was  the 
in  an  an-  tithe  of  tumips  and  potatoes  of  field  prodnce  (a),  as  bdng  mdudad 
tl^oTof  ^^^^  ^^  terms  of  his  endowment,  under  some  or  other  of  the 
itKif  curj  following  words,  ^^  gardens,  curtilages,  and  ollerihgs  and  oUationa 
J^^  at  the  altar  of  St  Lawrence:*  The  mdowment  of  1829  gave  the 
tiunn  on.  Ticar  tithe  of  flax,  hemp,  apples^  pi^  g^se,  cows,  milk,  cheese^ 
I^^Iq  calves,  pullets,  honey,  pigeons,  handicraft  trades,  gardens,  curtilages, 
gardens,  if  e^fg^  and  also  confessions,  funerals,  and  l^acies  given  by  the  dead, 
^S^!^^  ao  except  only  the  le^des  and  heriots  given  to  the  chancel  and  build- 
tba  word  ingg  of  the  same  prebendal  church ;  and  also  all  that  portion  of 
lagej"  tiM  tithe  hay,  viz.  two  cart  loads  of  hay  out  of  the  meadow  called  Small 
7^!uaL^'  ^^^  ^^^  ^^  ^  o£kring8  and  oblatbns  at  the  altar  of  St  Law- 
is  tobe  ex-  rence^  or  any  where  else  in  the  same  church* 
SSS'mitta  in  (^^^  cause  Came  on  upon  admission^  and  it  was  admitted,  that 
€«eii  fMrti*  the  vicar  had,  for  upwards  of  fifty  j^ears,  received  money  payments 
^^^^*  in  lieu  of  tithe  of  hops ;  and  had  also  received  money  payments,. 
If  any  for  two  several  years, .  in  lieu  of  tithe  of  potatoes  grown  in  fields ; 
.f^iiy  ^^  thus  establishing  perception  of  other  tithes  than  were  enumerated 
cdfcd  by     in  die  endowment.) 

beyond  his  "^^  defence  set  up  was,  that  the  impropriate  rectors  were  en- 
endow,  titled  to  the  tithes  of  young  trees  and  shrubs  growing  in  nursery 
fubwqnent  grouuds,  of  oziers,  or  withy  beds,  hops,  turnips,  seeds,  dover, 
cndomnent  ^q  j  other  grass  seeds  growing  in  fields  and  to  tithes  of  potatoes 
sumed.  and  tumips  growing  in  fields ;  denying  that  the  vicars  had  ever 
vJ^dto  ^^^^^  ^  receipt  of  all  small  tithes,  but  admitting  perception  of  some 
an  laiue  as   small  tithes  in  part 

^^^  Martin  and  Wroff  for  the  plaintifls ;  Dauncey  and  Neaiand^  for 
cases  where  the  defendants. 

qJ^  jRichards  C.  B.      On  consideration  of  this  case^  there  must  be 

clearly  a  decree  against  the  defendant;  for  he  admits  that  some 
indefinite  tithable  matters  have  been  rightfully  received  by  the 
plaintiff  as  vicar.  Now,  if  those  tithes  were  not  mentioned  in  the 
original  endowment,  we  must  presume,  firom  such  perception 
having  )9een  acquiesced  in,  that  there  must  have  been  a  subsequent 
endowment  of  diose  articles.  But  I  am  not  of  opinion  that  the 
word  *^  gardens"  would  of  itself  carry  gard«i-stu£^  or  things  ori- 
ginally grown  in  gardens,  if  grown  cJsewhere ;  and  the  same  may 

(a)  See  ZennicQt  f,  Watrnn^  S  Fri.  950.  iupfxi  1718. ;  and  the  cases  there  oollccted. 
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be  said  of  the  word  ^*  curtilage;'*  as  to  the  preciae  meaning  of  the     18T7. 
other  word  *^  aUera^wnn^  it  cannot  at  this  time  be  exactly  defined,     wisSmm, 
and  we  know  not  with  any  degree  of  certainty  what  it  means ;  and,         ▼. 
dierefore,  we  must  have  recourse  to  the  usage  in  each  particular      '^'^' 
instance,  which  is  the  safest  criterion.    The  short  ground  on  which 
I  decide  this  case^  whatever  may  be  my  opinion  <^tbe  construction 
of  the  terms  of  this  endowment,  is  the  usage :  for,  on  evidence  of 
usage^  the  construction  of  endowments  must  often  depend ;  and  the 
court  is  bound  to  presume,   where  usage  is  proved,  that  such 
usage  is  founded  on  some  subsequent  endowment.    I  had,  at  one 
time,  doubted  whether  I  should  not  give  the  rector  an  issue,  but 
there  certainly  must  be  a  decree  against  him.    The  evidence  of 
usage  calls  for  a  decree  against  him ;  £»*  the  vicar  is  proved  to  have 
had  perception  of  the  small  tithes  now  claimed,  while,  on  the  other 
hand,  there  is  no  countervailing  evidence  of  any  such  perception 
by  the  rector.    If  I  were  on  a  jury,  I  should  feel  myself  bound  to 
decide  in  favour  of  the  vicar ;   and  I  am  equally  bound,  by  my 
oath,  to  do  so  on  the  evidence  laid  before  me,  as  judge  in  a  court 
of  equi^.  Account  decreed. 

It  was  then  submitted  on  the  authority  of  Gamons  v.  Barnard^  Baipni4$9. 
that  the  rector  was,  in  all  events,  entitled  to  an  issue ;  but  by 

The  Lord  Chief  Boron,  —  That  is  only  where  he  sues :  and,  in 
point  of  practice,  the  rectors  ought  not  to  have  been  made  a  party 
defendant,  nor  could  I  make  any  decree  against  them ;  therefore, 
the  bill  must  be  dismissed  as  to  them ;  but  (it  being  suggested,  that 
the  adverse  claim  set  up  by  the  rector  smade  it  necessary  to  include 
them  in  the  suit)  let  it  be  without  costs,  (a) 


Tr.  57  Geo.  III.    A.D.  I8I7.    Scac. 

Walter  v. Holtnan.    [4f  Pri.  171.}  Jumii. 

Bill  by  the  vicar  of  JtboUkam^  in  the  county  cSDexion^  agMnst  Mcmrfpiij- 
certain  occupiers  of  lands  in  the  parish,  for  an  account  of  hay  and  ueu  of 
small  tithes.    The  pla!nti£Ps  case  was  founded  upon  the  evidence^  ^^  *P^ 
that  the  payments  made  to  him  in  Ken  of  tithes  were  regulated  by  bjrefer. 
the  poor's  rates.    The  parol  testimony  proved  that  fect^  and  it  was  *°^  ^^ 
confirmed  by  the  vicar's  books,  held  for  that  purpose  to  be  un-  hdd  to  be 
doubted  evidence;  such  payments  were^  tiierefore,  held  not  to  be  ^^^jj|^ 
moduses^  for  they  could  iiot  have  existed  before  time  of  memorjr.        The  ▼icat't 

Account  decreed  with  costs.  J^SJVw^ 

deoM  to  ahew  tlwt  nch  p^rmcnCi  «ra  Iblinded  OQ  tbe  {K^ 

—     . ^— L-  .  ■      r     r       —  ■     ■     .  — . ■   ■   ■ 

(a)  Kw  to  Ganumi  v.  Bamardf  the  C.  Baron    fore  be ,  made  agatnst  him,  which  would   have 
obeerred,  that  the  rector  in  that  ease  was  an  bcctu    bound  his  rights  as  rector.     S.C  Dan.  19. 
pier  as  wdl  as  rector,  and  a  decree  might  there- 
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1817. 


•^m 
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"^^  Parsons  v.  BeUarmf^  Cridland,  and  others.     [4  PrL  190.] 

^*  Bill  by  vicar  of  Wembdon,  in  the  counQr  otSomarsei^  against  the 

"j^l^f^  occupiers  of  San^brd  Farm,  and  the  impropriate  rector  of  the  parish, 

▼ictf't  en-  for  the  tithes  of  bay,  and  grass  made  into  hay,  on  that  fiirm.    The 

^^^1'^  answers  of  (the  rector)  Cridland^  who  purchased  of  Lord  Mahu- 

of  hay  to  bufy,  admitted  the  plaintiff's  right  as  vicar  to  the  small  tithes,  but 

^<^|^r^  claimed  the  tithe  of  hay  as  impropriate  rector;  and  stated  thatthey 

the  Ticar  had  permitted  the  defendant  Bdlam^  to  retain  the  tithe  for  the  hay 

^L  UfT"  Arising  from  Sand/brd  Farm,  which  he  held  of  them  (the  Cridlands)^ 

righto  it  and  BdUary  relied  on  their  tide.     Several  witnesses  examined  for 

^J2]^2oB  ^  plaintiff  proved  that  they  had  paid  to  him  and  his  predeces* 

during  liv-  sors,  as  vicars,  as  fiu:  back  as  living  memoiy,  the  tithe  (rf*  hay  mown 

^^^^!^^  on  meadow  lands  within  the  parish  by  a  composition,  and  that  they 

theabieiioe  had  only  rendered  to  the  rector  the  tithe  of  com ;  that  the  tithe  cS 

of  Miph 

proof  on      hay  had  never  been  paid  in  kind,  and  that  tithe  of  com  had  always 
^  P*^^  been  rendered  in  kind  to  the  rector,  and  that  he  had  never  received 

tbe  rector* 

Payment  of  tithe  of  hay  by  composition  or  otherwise;  that  the  vicars  had  con- 
^|^P|^  tinued  to  receive  it,  notwithstanding,  former  disputes  between  the 
ffood  eri-  rectors  and  vicars  as  to  the  right ;  and  the  plaintiff  produced  strong 
^^^^J^  evidence  of  long  perception  and  of  reputation.  The  plaintiff's 
for  wiiidi  It  endowment,  dated  1304,  was  of  ^^  all  small  tithes  f*  but  recited  the 
pwTffwnt'rf  rectorial  tithes  to  be  com  and  hay  of  the  whole  parish. 
^^^  >tt  Richards  C.  B.  -» I  am  of  opinion,  that  the  vicar  has  made  out 

A  receipt     ^^^^  ^  .^^^^^  ^  entities  him  to  an  immediate  decree  for  an  account 
^  W'       of  titiie  hay.     It  had  occurred  to  me,  that  under  the  endowment 
pcnoneued  produced,,  the  tidie  of  hay  might  have  passed  under  the  words, 
f^  l'!w\    '^  sQ^all  tithes,"  for  the  endowment  mentions  ^^  all  other  small 
of  thepbuB-  tithes ;"  but  the  tithe  of  hay  is  afterwards,  in  fact,  absolutely  nega- 
raiik  b^  tived,  and  therefore  under  that  endowment  it  is  dearly  out  of  the 
dtnce  of      question.    If,  then,  the  plaintiff  is  entitied  to  hay,  it  must  be  under 
iMTi^^    some  subsequent  endowment,  which  the  court  will  presume  in 
•uitMrin      ftvour  of  a  vicar,  if  the  evidence  adduced  of  his  perception  be  so 
Hi^^!^,     strong  as  to  warrant  it;  tiiat  is,  thereforci  the  only  question  in  the 
present  case^  primd  facie,  tiien,  the  rector,  in  this  instance,  is  entitied 
to  the  tithe;  and  whether  Lord  Malmesbwy  thought  he  had  that 
tithe  or  not,  or  whether  he  intended  to  convey  it  or  not,  if  he 
really  was  entitied  to  it,  the  defendants  Cridlands  now  jure,  and 
therefore  it  is  incumbent  on  the  vicar  to  make  out  a  dear  case.     It 
is  material  here  to  observe  that  one  of  these  parties  must  be  en- 
titied to  the  tithe;  and  it  is  important  to  see  what  was  the  nature  of 
the  contract  between  Lord  Malmesbury  and  Mr.  Cridlands  for  that 
furnishes  evidence  of  percqption  from  time  to  time;  and  if  the  vicar 
b  found  to  be  constantiy  in  possession  of  the  tithes,  and  that  b  not 
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broken  in  upon  by  perception  of  the  rector,  I  must  infer  that  be  1817. 
has  been  so  long  in  possession  as  to  authorise  a  presumption  of  a 
subsequent  endowment  Now  the  evidence  of  the  vicar's  percep-  ▼. 
tion  has  certainly  not  been  broken  in  upon  in  this  case,  for  it  is  ad-  ^'^^y- 
mitted  on  all  hands,  that  the  rector  never  had  perception  of  tithe 
hay.  In  short,  there  is  no  sort  of  evidence  offered  on  his  behalf, 
except  what  arises  from  the  term  of  hb  endowment ;  yet  he  cer- 
tainly has  shewn  himself  sufficiently  attentive  to  his  interests  on 
other  occasions,  not  to  have  neglected  it  in  respect  of  the  article 
now  in  dispute.  The  vicar's  evidence  of  perception  is  so  strong  as 
not  to  be  attacked,  even  in  argument ;  but  then  it  is  contended 
that  it  does  not  go  far  enough  back  in  point  of  time  to  establish 
such  a  claim  against  the  common  law  right  of  a  rector.  The  evi« 
dence  given  goes  as  iar  back  as  living  memory.  (Here  his  lord- 
ship observed,  on  parts  of  the  evidence  furnished  by  ancient  wit- 
nesses.) Tithe  of  hay,  then,  has  always  been  compounded  for  with 
the  vicar.  Now  evidence  of  a  composition  is  quite  as  strong  in 
favour  of  a  claim  of  the  particular  tithes  as  if  it  had  been  paid  in 
kind,  and  as  to  some  few  exceptions  they  only  shew  thkt  the  vicar 
was  n^igent.  There  can  be  no  doubt,  therefore,  that  the  com- 
position was  paid  for  tithe  of  hay,  for  it  could  not  have  been  so 
«Iong  mbtaken;  and  that  is  the  fair  result  of  the  evidence,  for  all 
the  witnesses  say,  that  that  was  their  view  of  the  composition, 
and  also  that  it  was  that  of  other  persons  which  is  the  kind 
of  evidence  that  we  call  reputation,  and  this  is  continued  for 
many  years.  I  had  at  first  misunderstood  the  term  **  agistment" 
in  the  vicar^s  books ;  but  I  observe,  that  there  is  a  constant  distinc- 
tion preserved  between  plough  land  and  meadow  land.  There  are 
other  things  under  the  head  agbtment  besides  agistment  and  hay, 
and  if  U>ere  were  any  doubt  about  the  heading  term,  the  conduct 
-of  the  parties  makes  it  quite  dear.  The  parol  evidence  shews 
enough  to  assist  that  difficulty,  and  we  must  adopt  the  meaning 
given  to  it  by  the  parties  themselves.  After  all,  the  vicar's  books 
are  only  confirmatory  evidence  of  the  parol  testimony,  but  they  are 
strong ;  as  to  a  vicar  making  evidence  for  his  successors ;  that  is  what 
I  cannot  listen  to.  The  court  knows  they,  do  not  do  so,  and  that 
the  books  of  a  vicar  are  as  good  evidence  as  tiie  books  of  a  steward 
chargihg  himself  with  money  due  to  his  employer.  Such  is  the 
evidence  on  the  part  of  the  vicar ;  and  as  to  the  objection  that  the 
length  of  time  is  not  sufficient,  I  am  of  opinion,  that  if  it  can  be 
carried  back  as  far  as  living  memory,  it  is  as  much  as  is  required. 
Human  memory  is  certainly  but  as  a  day  in  itself,  but  it- is  enpugli 
to  fijund  a  presumption  on  that  it  has  existed  long  anterior,  unless 
that  presumption  is  contradicted  by  evidence  and  disproved: 
iMventy,  fitly,  or  forty  yeai^'  uttige  is  sufficient  to  afford  presurop* 
VoL.I¥.  Mm 
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181 7.  tion  of  a  subsequent  endowment ;  otherwise  an  endowment,  iSr  any 
j^^^  other  instrument,  could  never  be  presumed  in  any  case  by  force  of 
y.  usage.  The  suit  in  the  ecclesiastical  court  I  do  not  much  rely  on 
^'^'''^*  as  evidence(a);  nor  do  I  think  any  thing  of  the  marginal  note  to 
the  draft  of  the  conveyance.  The  fact  however  is,  that  there  was 
a  libel  for  tithe  of  hay  and  other  tithes ;  it  may  be  said  that  that 
was  confined  to  a  particular  piece  of  land,  but  the  defence  set  up 
was  inconsistent  with  a  consciousness  of  any  title  to  the  tithe  in 
the  defendants.  First,  it  was  that  the  lands  were  not  in  the  parish; 
and  next,  that  the  defendants  had  had  no  titbable  matters :  and  it 
appears  from  the  evidence  which  I  admitted,  (and  whidi  I  still 
think  good)  that  the  result  of  the  suit  was,  that  the  defendant  pud 
the  demand,  and  with  costs.  Now  that  was  by  no  means  like  a 
compromise  on  the  part  of  the  vicar.  With  such  evidence  persons- 
ally  applicable  to  the  vicar,  I  think  he  has  made  out  a  strong  case. 
Then  it  is  supported  by  all  the  documents,  except  the  endowment 
The  minister's  accounts  are  confined  to  tithe  of  com.  That  is  cer- 
tainly strong;  and  I  cannot  help  now  thinking  that  the  transactions 
between  Lord  Malmesbtay  and  Cridland  are  applicable  here,  to 
shew,  that  neither  party  ever  thought  that  the  tidie  of  hay  passed ; 
and  it  is  materially  important  to  shew,  that  there  never  had  been 
any  perception  by  the  rector.  At  the  bottom  there  is  mentioned^ 
<*  tidies  of  com  and  grain  of  the  above  estate ;''  if  tiiat  is  not 
evidence  to  shew  that  the  rector  had  no  title,  it  is  enough  to 
shew  that  he  had  no  perception ;  thus  all  the  evidence  proves  per- 
ception in  the  vicar,  and  diere  is  none  the  other  way,  and  I  am 
bound,  therefore,  to  give  him  a  decree.  Were  I  to  send  this 
case  to  a  jury,  and  they  should  find  a  verdict  against  the  vicar, 
I  would  send  it  down  again  and  again  till  they  came  to  the  ri^t 
conclusion,  and  found  the  other  way.  I  consider  myself  bound 
by  my  oath  as  a  juryman  is ;  and  wherever  there  is  sufficient  evi- 
doioe  to  enable  roe  to  decide  one  way  or  the  other,  if  I  did  not 
do  so^  I  should  be  guilty  of  an  abandonment  of  my  duty. 

Account  decreed  with  costs. 


Jmm#18. 
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Armstrong  v.  Hewitt.    [4  PrL  216.] 

The  plaintiiF,  the  vicar,  rested  his  case  on  presumption  of  an 
endowment  from  evidence  of  perception ;  in  the  defence  an  exemp-' 
tion  was  set  up  as  to  a  particular  district ;  and  it  was  held,  that 
although  the  plaintiff*  proved  that  he  had  received  the  tithes  claimed 
from  the  rector  of  the  parish  generally,  and  even  firom  pait  of  the 


(a)  A  receipt  for  pftyment  of  the  Ticar*e  bill  of    eridence  of  the  suit  haiing  reeulted  in  his  fiiToor, 
coiti  of  a  former  luit  for  titbei,  'was  oifored  in    and  though  ol)jected|o^  admfhedL 


CAStlS.  183« 

district  in  which  the  defendant's  lands  were  situate;  yet,  as  he  did      1817. 

not  carry  his  proof  to  the  parts  for  which  the  exemption  was  jtrmsmng 
claimed  by  the  defence,  and  the  defendants  proved  that  no  tithes         v. 

had  ever  been  paid  for  these  lands ;  the  defendants  were  entided  to  ^hat 


arfs 


an  issue.  ***®  '*^P**- 

The  three  legidmate  reposit6ries  of  terriers  are,   the  church  sitoriesof 


chest,  the  registry  of  the  bishop,  and  the  registry  of  the  archdeacon. 


terners. 


Tr.  57Geo.IIL    A-D.  181?.   Scac. 

Leonard  v.  Franklin.     [-4  Pri.  264.]  june  23. 

The  plaintiff  in  this  cause  (the  vicar  of  NewbaUlei  Norihampton^  s.c. 
Mre\  proposed  to  give  in  evidence  an  entry  in  an  old  book  from  An:hb?d>op 
the  registry  of  the  diocese  oSLdncoln^  being  a  collection  of  ecclesi-  Wetts's 
aslical  notices  compiled  by  Hugo  JVelbf  formerly  Bishop  of  Lin"  dowment*^ 
cote;  among  which  were  many  abstrsfcts  of  various  endowments  of  •(inaitted  in 
different  churches,  and  one  of  them  was  that  of  the  vicarage  of 
NetfboHU,    The  production  of  this  book  was  objected  <o  as  not 
being  evidence.     The  L.  C.  Baron  expressed  considerable  doubt 
upon  the  admission  of  it,  and  ordered  the  case  to  stand  over  to 
gire  an  opportunity  of  bringing  forward  any  case  in  which  it  luid 
been  admitted,    (hi  the  cases  of  Halse  v.  EystoUj  Hebden  v.  Free*  Supr»i6    . 
man^y  and  Harwardy.  Simsf,  being  cited  by  plaintiff's  counsel  \^l^ 
as  cases  in  which  that  work  had  been  admitted  as  evidence,  the  t  Supm 
L.  C.  Baron  admitted  it.  (a)      See  also  HombucUe  v.  AddingUw,       ^' 
4  Wood's  Deer.  S2A. 


5l;."u.'?j' 


Tr.  .>7  Geor  III.    A.D.  1S17.    Scac. 

GitUbrmd  v.  Scoisxm.    [4  Pri.  267.]  j^ne  2.3 

This  bill  was  filed  by  the  lessee  of  a  rector  for  an  acc6unt  6f  s.c. 
the  tithes  generally  of  a  certain  farm  in  the  defendant's. occupation,  JJ^pjp^Jn- 
called  A$tley  Hall  Farm^  conUuning  120  acres;  and  the  following  afannfiio. 
defence  was  set  up,  "  that  the  said  farm  is  parcel  of  the  demesne  fhough  so 
lands  of  a  certain  mansion-house,  called  Amey  HaU,  situate  in  the  muchstnct. 
said  parish  of  C^or/6^,  and  which  said  demesne  lands  a^e  usually  j^ir'edin 
called  AMey  Hall  Demesne^  and  comprise  altogetlier    about  two  «naiiiwera» 
hundred  and  nineteen  acres,  three  roods,  and  thirty-six  poles,  arid  i^e  Unds 
be  believes  and  insists  that  from  time,  &c.  a  certain  modus  of  405.  a  covered^ 
^ear  hatli  been  pay&ble  to  the  rector  of  the  parish  of  Croston  (6),  described  in 

(a)  It  may  be  obseired,  tbat  none  of  these  caset        (6)  The  township  of  ChttrUy  was  separated  by 

cited  |>ear  out  the  proposition ;  in  the  two  fonneCy  sUt.  SS  Geo.  3.  hem  the  pariah  of  Crosimut  «o4 

no  objection  was  taken,  and  in  the  last,  it  was  ex-  constituted  a  separate  parish, 
preysly  rejected  upon  an  objection  taken. 
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1817.  and  now  is  payable  yearly  and  every  year  at  Easier^  or  as  soon 

GiOibrami  ^^^  ^  demanded  by  the  proprietor  of  the  said  manaon»house  and 

▼.  demesne  lands»  for  and  in  lieu  and  fiiU  sadsfiiction  and  discharge 

^'^f^'  of  all  the  tithes  yearly  arising  upon  the  whole  of  the  said  demesne 

such  a  man-  lands* 

^y!^^  Martin  and  BoupeU^  for  the  plaintiffs,  took  an  objection  herein- 
with  oer-  after  noticed  by  the  court,  citing  Croft  v.  Jyer^f  and  Scott  v.  JlUgpod.\ 
the  lands         Douncey  and  Blake  contra. 

^  '^^  Richards  Chief  Baron.  —  The  defendant  has  set  up  a  modus  by 
which  the  way  of  defence  to  this  bill  for  tithes  of  405.,  said  to  be  payable  for 
STS^-  *^*^  demesne  lands,  called  AsOey  Hall  Demesne^  of  which  the 
tbereforo  a'  defendant's  farm  is  stated  to  form  a  part  In  support  of  die  modus 
Mht^'  there  certainly  was  much  evidence  ofiered  of  the  payment  of  it,  and 
pleaded  as  of  non-perc^tion  of  tithes  in  kind  for  a  great  length  of  time, 
^^J2!to5iL  though  that  evidence  applied  sometimes  to  the  whole  estate  and 
trict  not  sometimes  to  this  fium  only*  An  objection  was  taken  to  the  man- 
by  its  metes  °®>^  '^^  which  the  modus  was  pleaded,  and  certainly  it  being  stilted 
andbounds,  to  be  applicable  to  the  general  estate  and  not  to  this  particular 
as  cofeiing  form,  there  ought  to  have  been  some  more  intelligible  description 
•*^,**«^^  given  of  the  property  to  which  the  modus  is  applicable.  If  it  had 
which  also  applied  to  this  form  only,  the  description  of  it  would  have  been 
*^'M  hT  s^^^^^t,  but  it  goes  much  beyond  that,  for  it  is  said  to  apply  to 
metes  and  the  whole  of  Astlejf  Hall  Demesne  §  and  with  respect  to  that,  there  is 
i^^H^  no  statement  of  metes  and  bounds  of  any  kind,  or  any  thing  to  shew 
1 325.  the  clergyman  the  situation  and  extent  of  die  place  claiming  the  pn>- 

Ig^gl^**  tection  of  the  modus.  If,  therefore,  it  be  applicable  to  a  larger  estate, 
the  description  of  the  part  claiming  under  the  exemption  of  the  whde 
is  not  sufficient;  for,  notwithstanding  so  much  exactness  of  descrip- 
tion is  not  necessary  in  an  answer  as  would  be  required  in  a  bill, 
yet  it  must  necessarily  state  something  by  way  of  description  of  die 
particular  lands  claiming  to  be  covered  by  the  modus  set  up;  but 
here  there  is  nothing  of  that  sort  stated,  and  it  is  impossible  to 
iqpply  the  evidence  so  as  to  supply  that  deficiency.  Therefore,  with 
considerable  reluctance,  I  feel  myself  bound  to  say,  that  I  think  the 
description  of  these  premises,  as  furnished  by  die  answer,  is  not 
sufficient  to  shew  that  they  are  parcel  of  a  definite  estate  alleged  to 
be  protected  by  the  modus  set  up,  so  as  to  entitie  the  defendant  to 
succeed  in  that  defence.  The  court  could  not  effectually  decide  on 
the  modus  as  pleaded,  and  therefore  it  is  of  no  value. 

At  the  same  time,  considering  the  merits  of  this  case,  it  is  quite 
idle  in  these  parties  to  persist  in  the  suit,  and  tiiey  should  in  the 
mean  time  come  to  some  understanding  with  each  other;  for  if  the 
same  application  should  be  made  to  the  court  hereafter  by  another 
bill,  the  defendant  will  be  enabled  to  make  a  better  case^  and  a 
linger  enquiij  must  tfaM%e  tiie  inevitable  result,  because  the  jMiy- 
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ment  of  405.  is  perfectly  dear  upon  the  evidence,  and  it  does  not      J  81 7. 
aiq[>ear  that  any  thing  dse  has  ever  been  paid';  and  if  thb  had  been    T^ZZT 
laid  as  a  fium  modus^  and  the  lands  had  been  properly  desciibed,         r. 
the  defendant  would  have  been  clearly  entitled  to  an  issue.  skcuon. 

But  the  short  objection  to  it,  as  at  present  stated,  is  that  you 
cannot  plead  a  modus  as  covering  a  certain  district  not  described  by 
metes  and  bounds,  and  then  say  that  defendant's  lands,  which  are 
also  not  described  by  metes  and  bounds,  are  part  of  such  district 

The  consequence  of  the  modus  having  been  badly  pleaded,  bow« 
ever,  at  present  is,  that  there  must  be  a  decree  for  the  account 
prayed  by  the  bill ;  but  as  the  defendant's  case  appears  to  have  been 
a  good  one,  it  must  be  without  costs. 

Account  decreed. 


Sittings  after  Tr.  5?  Geo.  III.     A.D.  I8I7.    Scac. 

Leathesy  Clerk,  v.  NewUty  and  others,  and  the  Dean  and  Chapter  -Mv  ^i* 

i^Eb/.    [4  Pri.  855.  J 

Bill  by  plainti£^  rector  of  Mepal  and  vicar  of  Sutton^  in  the  Uodua  of 
Ide  of  Ely y  for  the  great  tithes  of  the  rectory  of  Mepal,  and  the  ^^*^ 
small  tithes  of  the  vicarage  otSutton,  and  also  the  great  tithes  in  in  lieu  of 
certain  parts  oiSutton,  and  in  particular  in  North  Fetiy  and  HoUs  ^gf^  ^ 
or  Hotbrooks,  parts  of  a  fen  within  the  last  mentioned  parish,  con-  •ocb  cow, 
taining  about  8,700  acres,  and  for  agistment     The  defendants,  the  iun^Mo- 
Dean  and  Chapter  of  Ely,  rectors  thereof,  admitted  the  vicar's  title  dtuQii\<L 
to  all  small  tithes  in  Sutton,  except  saffiron,  osiers,  and  mills,  which  oOnkUen 
they  cliumed,  denied  his  title  to  great  tithes  in  the  North  Fen,  and  ?  ^^?."* 
Holts  or  HiMrooks,  which  they  also  claimed  as  appropriators,  also  in  lieu  of' 
the  great  tithes  of  all  other  parts  of  the  parish,  and  they  also  stated  ^^^^ 
that  if  their  lessees,  the  occupiers  of  any  lands  in  Sutton,  had  not  profcd, 
paid  any  of  the  excepted  tithes  to  the  vicar  they  had  done  so  ^^^^^ 
wrongfully;   and  although  no  great  tithes  had  been  received  by  aqaalifle». 
them  of  North  Fen,  they  insisted  that  their  rights  were  not  affected  JJS<J^*^ 
by  the  laches  of  their  lessees.    The  defendants,  Newitt  and  CoU,  if  it  prmd 
(occupiers  in  Mepal)  denied  plaintiff's  title  to  all  tithes  in  part  of  gucfa  odf 
the  parish  of  Mepal,  insisting  that  as  to  part  of  a  fen  situate  in  '^  ^  . 
Mepal,  which  was  called  North  Fen,  and  was  situate  within  the  thefint 
parishes  of  Mepal  and  Sutton,  consisting  of  500  acres,  the  rector  T^IL*'^ 
was  entitled  to  tithes  in  kind  of  wool  and  lambs,  and  to  moduses  in  aOrvd,  a 
lieu  of  tithes  of  milk,  calves,  and  foals ;  and  to  tithe  in  kind  of  pigs,  ^^^^''"^ 
upon  condition  of  keeping  a  boar  for  the  use  of  the  parish,  and  to  no  rata  of  i«. 
other  tithe  in  kind,  or  sub  modo,  in  that  part  of  the  fen.     The  |^^|^^' 
moduses  were  Is.  for  every  milch  cow,  in  lieu  of  tithe  of  her  milk;  atwUefatlic 
Hd.  for  every  calf,  in  lieu  of  tithe  of  the  calf;  and  Sjcf.  for  every  ^^ 
foal,  in  lieu  of  tithe  of  tiie  foal.    The  same  defendants,  and  other  to  be  paid 
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18 17.      occupiers  of  land  in  Suliofh  denying  the  plaintiff's  right,  aidmttted 

Leaihet     ^®  vicar*s  right  to  tithe  of  bay  of  lands,  called  the  Cottage  Home* 

V.         steadsy  and  certain  other  lands  therein  {mentioned  in  thejudgement)j 

^^^^'      and  perception  by  the  plaintiff  of  tithes  of  hay  of  Sutton  Hclnmood 

to  the  vicar.  Farm^  and  Little  Holnrwood  Farm^  but  denied  the  vicar's  tide  to 

pi^dpal      '^^y  i^  ^"y  other  pdrt  of  the  parish,  or  perception  thereof  by  any 

queBtioiuin  yicar,  or  his  endowment  thereof,  even  where  he  had  received  it, 

which  va-     A^cl  insisted  that  he  received  some  compensation  in  lieu  thereof 

rioiis  docu-  under  some  former  agreement  with  the  said  Dean  and  Chapter  and 

ments  were  ^^  ^  ,  •■. 

adduced  as  the  vicars.  They  denied  his  right  to  tithe  of  corn  within  the  vicar- 
^^^1  age,,  except  that  by  virtue  of  the  sHid  agreement  he  had  received 
wereofopi.  the  tithe  of  com,  or  some  compensation^  therefore,  for  tlie  swl 
S^fSt'of  ^**^  of  IMtle  HolmfoxxML  They  admitted  the  vicar  to  be  entitled 
ftuch  docu*  to  tithes  in  kind  of  lambs,  wool,  and  pigs ;  and  by  modus  to  calves, 
soobicuied  ^^K  ^nd  foals ;  and  to  seeds  and  orchard  fruit  in  kind,  from  lands 
the  rector*!  called  liigh  Latuby  but  denied  hh  right  to  all  other  tithes,  except 
^^that  ^  to  perception  under  the  said  agreement  of  the  tenths  of  the  fiuin 
itwas  oe-.  o(  Sutton  or  Little  Holmwoodj  and  admitted  perception  by  him  and 
directui  some  of  his  predecessors  of  tithes  of  grass  and  fodder  of  the  fen 
j?^  »pon  called  Middlemoor,  by  virtue  of  some  other  agreement  They  then 
Evidence  Set  up  moduses p( 6d.  for  every  milch  cow,  in  lieu  of  tithe  c^  milk; 
JJ^^^JJ^'  id.  for  every  cal^  and  a  tenth  of  the  price  if  sold ;  and  2^^.  for 
certain  everv  foaj.  The  other  defendants,  lessees  of  the  Dean  and  ChaiHer, 
2^.^  claimed  the  great  tithes  under  their  lessors  as  appropriate  rectors 
cloMdin      o{  Sutton. 

of  aTaffrN.      (The  Other  parts  of  the  case,  which  are  not  very  important,  will 
xnent,  not     appear  from  the  judgement.) 
CopTof  ^        Dauncey  and  HaU^  for  the  plaintiiE*. 
alortter.         WethereUj  Clarke^  Newland^  Bolder ^  md  Richards,  for  the  de- 

ner  re*  -,      , 

jected  as  lenciants. 

If  m.S^'  jRicAarA  C.  B.  —  (Having  stated  the  case,)  The  plaintiff  files 

payments  this  bill  in  two  distinct  characters,  as  rector  of  Mepal  and  vicar  of 

^imoccu-  '^^^^r    One  of  the  principal  defendants  (Newitt)  denies  his  having 

pier, and  had  tithable  matters;  that,  however,  is  disproved^     Another  {Cole) 

puUu  e«i-  &<ln)it8  that  thirty  acres  of  his  land  are  liable  to  pay  the  vicar  tithes; 

dence  by  a  the  Other  one  hundred  acres  he  attempts  to  cover,  because^  he  says, 

btt^'can-  ^^y  A^  in  North  Fen.    These  defendants  had,  at  first,  set  up  a 

not  be  con-  claim  of  exemption  ifroni  all  tithes,  but  that  was  abandoned  at  the 

moduteti  hearing;   it  was  impossible  to  make  tliat  case  out  by  evulence; 

unless  he  but  then  thev  say  that  certain  of  the  tithes  claimed  by  the  vicar  are 

shews  that  ■  ¥       0  ^ 

such  pay-  Covered  by  the  following  moduses:  Is.  for  every  milch  cow,  in  lieu 
mentshave   ^f  ^^  ^^^  ^f  ^[i\^  of  such  COW ;  Hd.  for  every  calf  fallen  or  dropt 

«tes  otmoditsa*  Non-peroeption  of  vicarial  tithes  by  vicar  or  rector,  (the  latter  admitting  the  vicar's 
title,  with  certain  exceptions,  tliere  being  no  third  claimant,)  in  parte  of  a  parish  throughout  which  the 
vicar  receives  some  small  tithes,  is  negative  evidence  in  favour  of  the  \icar*s  right  to  all  other  than  the 
excepted  articles, 


GASES.  1836 

in  the  parish,  ia  lieu  of  the  tithe  of  the  said  calf;   and  2hd,  for     1817. 
every  ibal,  in  lien  of  the  tidie  of  the  said  foal.    In  the  case  of  "J^^^^j^ 
R'ankfyn  y.  The  Master,  &c.  of  iS^  Cross^  Is.  *  for  a  cow  was  cer-         ▼. 
tainly  held  rank.    On  the  other  hand,  there  have  been  cases  where     . 
issues  have  been  directed  to  try  such  a  modus  {a) ;  here,  also^  I  must 
therefore  direct  an  issue  to  try  that  modus.    As  to  the  moduses  for 
Calves  and  foals,  they  are  not  proved  by  the  evidence  as  laid  in  the 
answer :  inasmuch  as  they  are  lud  as  positive  payments  without 
any  qualification,  whereas  the  evidence  adds  tliis,  that  if  they  were 
sold  within  the  first  year  after  being  calved  or  foaled,  a  further  sum, 
after  the  rate  of  Is.  in  every  10&  was  payable  to  the  vicar.    If  the 
tithe  of  those  articles  b  to  be  so  augmented  in  such  cases,  it  is  a  most 
important  variation  in  &vour  of  die  rector,  who,  by  common  law, 
would  not  be  entitled  to  the  advantage  which  such  a  custom  gives 
him ;  and,  therefore,  it  is  important  to  him  to  know  it  precisely, 
and  it  must  be  so  set  out.     Whether  such  a  payment,  if  it  had  been 
laid  as  proved,  would  have  been  good,  is  another  question.  It  is  suffi- 
cient here  to  say,  that  it  is  destructive  of  the  defence  of  modusj  that 
the  allegation  and  proof  difier  in  the  material  respects  which  I  have 
pointed  out ;  and  if  the  plea  is  not  supported  by  evidence,  the  court 
cannot  receive  it     The  court  cannot  direct  an  issue  to  try  part  of  a 
custom :  all  customs  are  in  their  nature  entire,  and  all  the  parts  must 
be  taken  together.     In  Bishop  v.  Chichester^  the  court  so  deter-  Supraissi. 
mined,  and  in  ScM  v.  Fewmick^  the  court  would  not  direct  on  issue  8iipr»i25o. 
to  try  a  payment  which  was  laid  generally,   but  proved  to  have- 
been  made  with  an  exception.     The  rector  must  therefore,  have 
a  decree  for  an  account  dT  those  tithable  matters  for  which  the  mo^ 
duses  pleaded  are  not  proved,  the  calf  and  foal. 

As  to  die  other  points  of  die  case^  it  is  contended  that  the  vicar 
has  himself  proved  moduses  for  the  defendants,  by  the  payments 
which  he  has  given  in  evidence  firom  the  books,  and  that,  Uierefore, 
he  cannot  have  a  decree,  because  tiiose  payments  should  be  sent  to 
be  tried.  If  he  had  done  so,  undoubtedly  he  must  have  foiled ; 
but  I  am  of  opinion  that  he  has  not.  He  has  certainly  proved, 
diat  other  payments  made  are  inconsistent  with  those  set  up  as 
moduses,  but  he  has  not  proved  that  they  are  immemorial  or  uniform. 
Xhe  defendant  Cole  next  says,  that,  for  some  valuable  consideration, 
the  plaintiff*  let  to  William  Sdlings  all  the  tithes  in  the  parish,  ex- 
cept the  modus  for  the  milch  cow  and  calf;  and  that  he  had  paid 
SeUifigs  all  that  was  due,  and,  therefore,  insists  on  his  discharge. 
NetdU  also  relies  on  the  same  lease.  Now  it  appears  from  the 
lease,  that  the  term  expired  in  1809;  and  whether  the  plaintiff* 

meant  to  grant  all  the  tithes  or  not,  is  not  now  to  be  enquired. 

# 

(«)  Havm  V.  Goodman^  S  Wcxxi's  Deer.  S8S.     Roey,  The  Bishop  of  Exeter ^  Bun.  57* 
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1817.  Then  they  say,  that  he  &nned  the  tithes  under  a  parol  agreement, 
j.^^^^^  to  which  it  .is  objected,  that  tithes  are  not  the  subject  of  a  parol 
▼.  lease :  at  all  events,  it  is  dear  that  the  plaintiff  was  not  entitled  to 
Newiti.  ^^^  j^^^  ^  Michaelmas  1809,  therefore  we  are  to  direct  oar 
attention  only  to  the  subsequent  time.  Now  Sellings  says,  that 
from  1809  he  held  under  a  parol  agreement,  and  that  he  received 
all  that  he  considered  due  for  the  tithes  from  CoUf  except  the  tithes 
of  calf  and  foal.  If,  indeed,  that  appeared,  notwithstanding  the 
agreement  was  by  parol,  probably  the  rector  would  not  be  entitled 
to  recover  the  value  against  Cole,  If  they  had  not  been  receivedf 
it  would  be  another  question.  It  is,  however,  staled,  and  it  b  a 
very  loose  expression,  that  Sellings  received  all  he  oon»dered  due 
from  Cole  i  and  it  is  hardly  to  be  supposed,  that,  when  the  exemp- 
tion was  understood  by  Cole  on  which  he  has*  insisted,  that  be 
would  have  paid  those  tithes.  It  has  been  said  that  no  tithes  were 
considered  due  from  the  lands  in  question,  because  they  were  in 
'Sorth  Fen ;  whereas  it  is  quite  clear,  that  Ccle  had  some  land 
liable  to  tithes :  and,  therefore,  I  think  the  plaintiff  entitled  to 
a  decree  for  all  the  tithes  he  demands  for  those  lands  from  MiekaH- 
mas  1809,  except  for  milk;  that  is,  all  that  relates  to  the  rectory 
of  Mepal. 

Then  the  plaintiff,  as  vicar  of  Sutton,  claims  all  the  tithes  great 
and  small  of  the  North  Fen  and  HoUs  or  HcHbrooJesj  and  some  other 
parts  of  Sutton  parish,  containing  three  thousand  seven  hundred 
acres,  situated  in  a  fen  called  Sutton  Fen.  Some  of  the  defendants 
occupy  lands  in  the  fen.  The  other  defendants,  the  dean  and  chap* 
ter  ofElt/j  are  rectors,  and  they  and  their  lessees  claim  the  great 
tithes  as  rector;  but  with  respect  to  the  small  tithes,  the  rector  ad- 
mits the  vicar's  title  to  all  except  saffron,  osiers,  and  mills,  which 
are  at  present  not  in  question.  The  occupiers  and  rector  deny 
his  right  to  great  tithes,  and  the  occupiers  also  deny  his  title  to  all 
the  small  tithes;  therefore  the  question  is  much  narrowed  by  the 
rector,  who  is  entitled  at  common  law,  admitting  the  vicar's  rights 
and  thus  it  lies  merely  between  him  and  the  occupiers  as  to  the 
small  tithes.  They  admit  the  plaintifi^  if  he  be  vicar,  to  be  en- 
titled to  tithes  of  hay  within  certain  known  lands  called  CMage 
Homesteads,  a  few  pieces  of  meadow  in  the  high  lands,  and  a  few 
pieces  of  meadow  in  the  inead-lands :  and  diat  he  had  received  the 
tithe  of  hay  from  a  certain  farm  called  Sutton  Hdwood,  or  lAttle 
HoVwood  Farm,  under  and  by  virtue  of  some  agreement  between 
the  dean  and  chapter  of  Ely,  to  whom  the  same  belonged,  and 
some  or  one  of  his  predecessors;  and  that  he  had  also  recdved  the 
tithe  of  grass  and  fodder  from  the  fen  called  Middle  Moor  ;  but 
they  deny  that  he  is  entided  to.hil^  from  any  other. parts  of  the 
parish.     They  also  admit  him  to  be  entitled  to  certain  tithes,  and 


CASES.  1838 

that  the  other  are  payable  to  the  rector;  the  rector,  however,  dw-     1817. 

claims  them.     Then,  they  say,  that  certain  snmll  tithes  are  covered 

by  modusesi  Sd.  for  every  milch  ocyir,  in  lieu  of  the  tithes  of  the        v. 

milk  of  such  cow ;  one  halfpenny  for  ev^y  calf  fidlen  or  dropt  in    '^'**** 

the  parish,  in  lieu  of  the  tithe  of  the  said  calf,  and  a  tenth  part 

of  the  price,  if  sold ;  and  a  modus  oi  2\d^  for  everjr  foal  fallen  in 

the  said  parish,  in  lieu  of  the  tithe  of  such  foal. 

The  modm  tot  the  cow  has  been  proved,  and  so  has  the  halfpenny 
fiw  every  oalf ;  but  the  modus  di  2^^  for  every  foal  having/been,  aa 
in  the  former  instance,  laid  without  the  qualification  which  is  an- 
nexed  to  it  by  the  proof,  that  will  fall  un<iter  the  same  objection  as 
was  applied  to  the  other  part  of  the  case;  and  as  tO'  that,  there 
must  also  be  a  decree  for  an- account  in  favour  of  the  plaintiff. 

Then  the  rector,  adrnzttiBg  the  sightof  the  vicar  to  all  small 
tithes,  exoeptmg  the  excepted  articles^  and  the  occupiers  admitting 
it  v^ao  by  the  inference  afibrded  by  the  disriaimer  of  the  rector,  as 
the  small  tithes  must  be  due  eidier  to  the  rector  or  the  vicar  claim* 
ing  under  him,  we  must  take  it  to  be  proved,  that  the  vicar  is  en-* 
titled  to  all  other  small  tithes  generally.  Bis  title  to  agistment 
might  have  been  doubted,  but  that  where  the  title  is  general  with 
certain  express  exceptions,  imd  the  rector  is  not  proved  to  be  en- 
titled beyond  those  exceptions,  we  must  consider  the  evidence  of 
perception  as  applying  to  all,  and  must  presume  the  vicar  to  have 
been  endowed  of  all  the  other  small  tithes  arising  within  the  parish. 
I  am  of  opinion,  therefore,  that  he  is  entitled  to  an  account  of  all 
the  other  small  tithes  except  such  as  are  covered  by  the  modmes 
which  have  been  established^ 

On  the  modus  for  milk,  therefore,  there  must  be  an  issue.  On 
the  calf  moduSf  which  was  laid  and  peoved  as  one  entire  modus^ 
there  must  be  an  issue  also.  The  modus  for  food  lying  under  the 
objection  already  mentioned,  there  must  be  an  account  for  that 
tithe. 

We  then  come  to  a  very  important  part  c^the  case^  as  it  affiscts 
the  interest  of  all  the  parties  before  the  court:  for,  although  the 
question  is  chiefly  between  the  rector  and  vicar  in  substance,  yet 
it  is  of  importance  to  the  occupiers  to  sustain  the  denial  by  the 
rector  of  the  vicar^s  right,  on  account  of  the  question  of  costs. 

The  vicar  claims  the  great  tithes  of  the  North  Fen  and  HoUs^  or 
HoUfrookSf  which  are  places  situate  within  the  vicarage. 

In  support  of  that  daim  there  is  no  endowment,  or  even  any  terrier 
produced;  and  the  case  rests  soldy  cm  the  agreement  of  16S1,  and 
the  subsequent  decree  X  it  becomes  important  to  see  how  the  atiatter 
stood  before  that  agreement  was  made.  There  is  no  evidence  of 
any  endowment  of  the  great  tidies  of  the  parish ;  but  it  appears^ 
that  the  vicar  had  perception  of  the  greet  tithes  in  Middk-moor^ 
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1817.  Meadlandf  Coclf^fiifipsti  and  Little  Holwood,  but  the  defendaats  say, 
*^£^^^  that  those  are  not  pi|E|8  vi  the  fea ;.  and  that,  therefore,  that  per- 
▼.  ception  cannot  apply  to  the  kfifl  oac^aed  in  the  time  of  Charles  \^ 
and  that,  therefore,  perception  of  tttbea:thflB«->fa  not  evidence  of  an 
endowment  of  the  gneat  tithes  of  the  fen,  or  of  those  of  uny^otlier 
part  of  the  parish  than  where  perception  has  been  proved  to  have 
been  had.  There  is  no  mention  of  any  tithes  paid  to  the  vicar  in 
the  leases  of  the  reign  of  Elixabeth.  Then,  in  James  1.  there  u  a 
lease  of  the  rectory,  with  a  covenant,  that  the  lessees  should  pay 
tithe  to  the  vicar:  shewing,  therefore,  that  something  new  had 
arisen  between  the  time  of  EUxabeth  and  James.  It  is  difiicult  to 
say  what  constructions  should  be  put  on  these  transactions.  It  ap- 
pears clearly  firom  the  latter  lease,  that  there  had  been  perception 
of  tithe  of  hay  by  the  vicar  before  the  decree ;  but,  with  respect  to 
the  eflfect  of  the  proof  of  that  &ct  on  this  question,  it  is  difficult  to 
say  what  is  to  be.  inferred  firom  the  lease.  It  is  certainly  unusual 
for  lessors  so  to  make  voluntary  provision  for  the  church  in  their 
leases  to  tenants  by  forcing  them  to  pay  tithes  to  the  vicar ;  but  as 
to  its  being  an  augmentation,  there  is  no  foundation  or  pretence 
for  such  a  supposition,  for  the  vicar  is  not  a  party  to  these  leases. 
The  law  on  that  sulgect  was  not  passed  till  the  time  of  Charles  2. 
subsequently  to  the  restoration,  and  this  lease  was  made  in  the  time 
of  James  1. 

I  now  pass  on  to  Sutton^  or  Zdttle  Holwoodj  and  there  is  the  same 
covenant  in  the  leases  as  was  contained  in  the  other.  I  fed  insu- 
perable difficulty  in  saying  what  ought  to  be  the  effect  of  these 
transactions,  but  it  is  not  of  so  much  importance  in  iny  view  of 
the  case. 

The  defendant's  argument  is,  that  the  leases  operated  as  an  aug- 
mentation to  the  vicar;  and  that,  as  to  other  parts  where  he  has 
received  tithe,  we  ought  to  presume  a  similar  origin,  and  not  an  en- 
dowment; and  that  is  not  to  be  presumed  where  the  perception  is 
confined  to  particular  places,  that  the  endowment,  if  tiiere  was  any 
at  all,  was  applicable  to  the  whole  fen. 

On  the  other  hand,  the  vicar  is  not  a  party  to  those  leases,  and 
augmentations  were  not  referred  to  by  statute  till  long  after  the 
restoration. 

Then  the  agreement  of  1621,  on  which  all  turns  comes  to  be 
considered.  At  that  time  vicars  were  not  competent  to  bind  tho  s 
who  came  after  them :  so  the  law  stood  then.  In  the  decree,  the 
dean  and  chapter  are  described  not  as  rector,  but  as  lords  of  the 
manor.  It  also  appears  fi'om  the  agreement,  that  the  subject  of  it 
was  marsh  land  and  common,  not  producing  any  great  titlie;  and 
it  is  to  be  gathered  firom  it,,  that  the  expectation  was  that  the  pro- 
perty was  likely  lo  be  used  as  pasture  in  future  times.     The  rector 


NemUt. 


CASES.  1840 

and  vicar  had  both  an  interest  in  the  common  independently  of     1817* 
their  ecclesiastical  right,  and  the  vicar  is  described  as  a  tenant  as  "TmIa^ 
well  as  vicar.    There  is  nothing  throogbout  the  whole  decree  which        ▼. 
speaks  of  the  dean  and  chapter  as  rector,  or  as  claiming  tithes ;  on 
the  contrary,  it  rather  looks  like  an  abandonment  of  their  claim, 
although  there  is  nothing  expressed  to  shew  that  any  right  was 
given  up  by  them  in  their  character  as  rector.     I  will  only  observe 
further  on  this  paper,  that  it  appears  firom  it  that  the  allotment  was 
made  to  the  vicar  oi  Sutton  as  vicar  and  also  as  tenant,  probably  in 
respect  of  his  glebe.     The  order  is,  that  Richard  Wigmare^  derk, 
the  then  incumbent  in  Sutton^  and  his  successors  incumbents  tfaere^ 
should,  in  right  of  their  vicarage,  have  and  enjoy  for  his  and  their 
allotted  twenty  acres  for  and  in  lieu  of  his  and  their  right  of  com* 
roon,  in  consideration  that  neither  he  nor  any  of  his  successors  shall 
thereafter  claim  or  demand,  in  right  of  the  said  vicarage,  tithes 
out  of  any  of  the  aforesaid  commons  after  they  shall  be  allotted, 
except  tithes  of  milch  Idne^  &c.  and  such  like,  and  except  tithe  of 
one  fen  called  Little  Holwood.    Now  of  Litile  Halvoood  the  rector 
was  owner ;  and  thenceforth  from  that  district  the  vicar  has  con- 
fessedly received  all  the  tithes,  both  great  and  small. 

But  before  this  decree  there  was  certainly  no  evidence  of  any 
thing  like  an  endowment  of  great  tithes,  and  the  question  is,  whe- 
ther it  is  not  to  be  gathered  from  that  document,  that  the  tithe  of 
all  tithable  matters  is  not  admitted  by  the  tector  to  belong  to  the 
vicar.  It  is  altogether  a  singular  transaction.  The  dean  and  chap- 
ter have  never  once  described  themselves  as  i^tor;  which,  if  they 
were  conscious  of  having  any  right  to  tithe  in  that  character,  is 
certainly  very  extraordin^.  The  vicar,  on  the  contrary,  had  a 
claim  to  some  tithes,  and  he  makes  an  allotment.  There  is  nothing 
in  the  agreement  to  afiect  the  rector's  right,  if  he  had  any,  as  is  the 
case  with  tiie  vicar ;  privfii  facie  the  rector  had  a  right,  but  the 
silence  of  the  decree  makes  against  it.  Then  it  must  be  noticed, 
that  they  have  paid  tithes  for  Litile  Hokoood,  and  they  have  not 
received  or  claimed  titlies  tliemselves :  yet  the  great  tithes  must  be 
due  to  one  of  them,  for  there  is  no  third  claimant. 

The  vicars,  on  the  other  hand,  have  also  never  received  any  tithe, 
or  made  any  claim  till  the  present  time :  but  the  plaintiff  accounts 
for  that  by  baying  that  they  thought  themselves  bound  by  the  de- 
cree not  to  demand  them.  It  may  have  happened  too  that  no  great 
tithe  might  have  arisentill.  lately,  so  that  the  attention  of  either 
party  might  not  have  been  called  to  the  subject  It'  is  on  the  whole 
a  very  equivocal  and  doubtftd  case,  from-whidi  different  minds 
might  well  draw  different  conclusions.  It  is  certainly  a'  istrong 
iact,  to  shew  that  the  rector  did  not  consider  himself  entitled  to  the 
great  tithes  at  the  time  of  the  agreement,  that  he  did  not  make  any 
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1817*     mentioD  (tf  that  right.    The  matter  is,  nevertheless,  inTolved  in 
great  obicarity  and  intricM^ ;  and,  though  I  have  examined  it  with 


T.        great  care,  I  am  not  able  to  come  to  any  decisiTe  condnsion.   The 
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long  acquiescence  of  the  rector  may  also  be  considered  as  evidence 
of  his  not  having  any  right,  or,  at  least,  as  a  proof  of  a  conscious- 
ness that  he  had  none;  but,  as  it  is  a  nice  and  difficult  question, 
and  as  there  is  nothing  to  prove  the  right  in  the  vicar,  but  that  de- 
cree alone,  I  fear  I  should  be  doing  wrong  if  I  were  not  to  send 
this  to  a  furth^  enquiry. 

As  to  the  small  tithes,  there  must  be  a  decree  for  an  account 
On  the  quesdon  of  the  great  tidies  there  must  be  an  issue,  in  which  | 

the  vicar  must  be  made  plaintiff  {a)  ' 

The  conaideradon  of  costs  to  be  generally  reserved. 


Sittings  after  Tr.  57  Geo.  IIL    A.D.  ISI7.    Scac. 

Jh^  is.  Lm/ng  v.  Yarborougk.    [4  Pri.  588.] 

A  mtdui  of  To  a  bill  by  the  vicar  of  St  Lanarence  without  WaUngaU  Bar^ 
teB^ir«7  ^^^'  ^^^  <^  account  from  the  defendants  (occupiers)  of  all  the 
wfam  there  dthable  matters,  excqit  com,  hay,  hens,  and  eggs.  The  defence 
f^^J^^in  was  that  the  plaintiff  never  resided  in  the  parish ;  and  also  modmeiz 
lieu  of  the  1st,  4d  for  every  messuage  and  garth.  2nd,  2<2.  for  every  cot- 
Michadfety  tage  and  garth.  Sd,  \dL  for  every  cow  called  a  st'ip  cow,  or  cow 
^d^^  that  has  not  had  a  calf  within  the  year  and  is  old  in  milk,  in  lieu 
milk  of  the  of  the  dthe  of  milk  of  such  cow.     4tli,  \\i.  for  every  cow  called 

^to!mJr  ^  ^'^^^  ^^>  ^^  ^  ^^  ^^  ^  ^^  A  ^^  within  the  year  and  is 
aaTet,ceil-  foil  of  milk,  in  lieu  of  the  dthe  of  milk  of  such  cow.  5th,  5«. 
^^Jf*^^^  for  every  ten  calves  where  there  happens  to  be  ten,  in  lieu  (^the 
Sngbadcuh  dthe  of  such  calves ;  and  also  of  the  dthe  milk  of  the  cow  belonging 
inthe  rar,  ^  ^^^  calves,  and  called  renew  cows,  or  cows  having  had  each  a 
PRoeded      calf  within  the  year.    6th,  2^.  6<f.  for  every  five  calves  where  there 

by  a  motfttf 

of  three  halfptnce  Ibr  every  oow,  adled  a  reiMW  oow»  or  a  oow  that  has  had  a  calf  nMdn  llw  year 
and  if  ftdl  of  milk,  in  lieu  of  the  tithe  of  the  milk  of  loch  cow,  cannot  be  supported^  being  inoon- 
■iitent.  ITootf  B.  dbienf.  The  latter  itanding  alone  would  be  oljeotionable,  because  it  is  not  stated 
what  is  to  be  paid  for  the  number  of  calves  u^ter  five,  or  between  ten  and  five.  \u  for.  every  tenth 
ileece  in  lieu  of  the  tithe  of  the  ten  fleeces  rank,  also  bad  on  the  second  oljection  taken  to  the  pre- 
ceding moAf  J.  WwiA  B.  diu.  S«.  for  a  lamb»  or  St.  6ii.  fiv  every  tenth  Uunb,  in  lieu  of  the  tithe  of 
such  ten  lambs,  not  so  rank  as  to  be  decided  on  without  an  issuer  Gnkam  B.  dti6.  Is.  for  evcty 
tenth  pig  in  lieu  of  the  tithe  of  such  ten  pigs  rank,  and  not  sufficiently  particular  as  to  intermediate 
numbers,  and  therefore  bad.  WmA  B.  dbt .  80  atf  to  gecse^  a  maim  for  tithes  of  articlei  of  modem 
introductfon,  as  potatoes  and  tumip%  cannot  be  supported.  Is.  Sd.  in  lieu  of  tithe  of  rspe  seed  wlwa 
sold  in  the  seed,  is  bad  for  uncertainty,  being  liable  to  firaud.  Wood  B.  dui .  Tlie  following  msidMau 
held  good,  and  iMMs  direcfted.  ^  far  nwisniage  and  garth ;  Sd,  for  every  cottage  and  gartii ;  Id,  for 
every  strip  cow;  44.  for  every  foal;  Si .  6<(.  for  every  tenth  lamb^  in  lieu  of  the  tithe  of  such  tea 
lambs. 


■•^ 


(a)  That  part  of  the  plaimiirsdepositioM  pro-  to  and  rqeoted.    4  pfper  purpovtii«  to  be  a  co|V 

^posedto  be  read,  to  prove  that  certain  lands  were  of  a  lost  terrier  offerod  in  evidence  for  the  dcfond- 

repvted  to  hsRMbeenindoeed,  inooosequMiceof  ant,  waa  defected  to  and  n^Kted. 
entered  iato  in  ISSS,  were  oljectcd 
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happens  to  be  only  five  calves,  in  lieu  of  the  tithe  thereof  and  also  1817. 
of  the  tithe  milk  of  the  cows  belonging  to  such  calves,  and  called  zavng 
renew  cows,  or  cows  having  each  had  a  calf  within  the  year;  but  ▼• 
for  every  calf  under  five  the  answer  stated  that  no  tithe  was  ever  *^^'*^' 
paid,  or  any  thing  in  lieu  of  the  tithe  of  every  such  calf,  save  as 
to  the  additional  payment  of  four-pence  halfpenny  as  thereinafter 
mentioned.  Tth,  4«.  for  every  foal,  in  lieu  of  the  tilhe  thereof. 
8th,'  Is,  for  every  tenth  fieece  of  wool,  in  lieu  of  the  tithe  of  every 
such  ten  fieeces  of  wool.  9th,  2s*  6(L  for  every  tenth  lamb,  in  lieu 
of  the  tithe  of  every  such  ten  lambs*  10th,  Is.  for  every  tenth  pig. 
in  lieu  of  the  tithe  of  such  ten  pigs.  11th,  1^  for  every  tenth 
goose,  in  lieu  of  the  tithe  of  every  such  ten  geese ;  55.  for  every 
acre  of  potatoes,  in  lieu  of  the  tithe  thereof!  12th,  2s.  fqr  every 
acre  of  turnips,  when  the  same  are  eaten  by  the  cattle  of  the  per- 
son who  grows  the  same,  in  lieu  of  the  tithe  thereof.  ISth,  Is.  6d. 
in  the  pound  in  lieu  of  the  tithe  of  turnips,  when  sold  by  the  per* 
son  who  grows  the  same.  14th,  Is.  SeL  in  the  pound  in  lieu  of  the 
tithe  of  rape-seed,  when  the  same  is  sold  in  the  seed.  15th,  5s.  for 
every  acre  of  line  or  linseed,  in  lieu  of  the  tithe  thereof;  all  of 
which  become  due  and  ought  to  be  accepted,  &c.  on  the  3 1st  day 
of  December^  or  on  the  last  day  of  each  year.  The  answer  stated, 
that  such  payments  were  all  ancient  and  immemorial  payments, 
and  never  had  been  raised  except  about  thirteen  years  ago,  when 
an  additional  payment  of  ^^d.  for  each  calf  under  five  calves  was, 
on  the  request  of  the  then  tithe  gatherer,  consented  to  by  some  per- 
sons, and  had  since  been  paid,  but  which,  they  insisted,  ought  not 
to  destroy  the  said  customary  ancient  payments.  The  payments 
were  all  proved,  and  non-perception  of  tithes  in  land. 

Martin  and  Hoiqfettj  for  the  plaintiff. 

FonUanque  and  TVote^r,  for  the  defendants. 

The  court  not  concurring  on  all  the  points,  delivered  their  several 
opinions  seriatim. 

Wood  B.  (a)  —  (Stated  shortly  the  nature  of  the  case.)  It  is  said 
that  some  of  these  moduses  are  rank;  and  that  others  are  incon- 
sbtent  with  themselves.  Upon  that  subject  I  have  given  my  opi- 
nion fully  in  Heatan  v.  Cooke,  Wigktw.  281.  I  shall  always  think  Supiftisss. 
that  the  determination  of  moduses,  upon  the  idea  of  rankness,  is  an 
usurpation  iqpon  the  province  of  juries  which  we  are  not  warranted 
in,  exc^t  in  cases  of  unreasonable  payments.  Modus  is*a  question 
of  fiu^t,  and  the  people  of  this  country  are  entitled  to  have  their 
cases  tried  according  to  law. 

The  first  modus  set  up  is  4i/.  for  eveiy  messuage  and  garth ;  the 
ol^ection  made  to  that  was,  that  the  term  garth  is  not  sufficiently 


(a)  Gmwm  B.  wii  dbsBiiK  wfaea  liie  cauie  wis  heard* 
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1817.  definite,  and  tlmt  it  is' not  alleged  of  wbitt  particular  quality  a  garth 

j.^  consists.     I  understand  from  my  Brother  Graham  that  that  is  not 

V.  disputed,  but  is  conceded  to  be  a  good  modus.    It  is  a  term  very 

Yarbanrngh.  ^^y  ^^q^^^  j,^  ^^  north  of  England ;  it  is  mentioned  in  Cunning'- 

ham  and  all  the  law  dictionaries,  I  believe^  as  a  thing  well-known 
as  an  orchard;  and  we  have  held,  that  a  prescription  for  an 
orchard  and  garden  is  good  in  general,  with  respect  therefore  to 
a  messuage  or  garth,  or  a  cottage  and  garth,  there  is  no  objection 
to  it. 

The  next  modus  k  Id.  for  every  strip  cow,  or  a  cow  that  has  not 
had  a  calf  within  the  year,  and  is  old  in  milk,  in  lieu  of  the  tithe  of 
milk  of  such  cow.  There  is  no  objection,  I  think,  made  by  the 
counsel  U>  that,  if  it  be  well  laid;  but  it  is  said  that  it  is  not, 
because  it  is  not  stated  for  what  time  the  modus  is  payable.  If  it  is 
meant  by  that,  that  no  dme  is  stated  when  the  modus  is  to  be  paid, 
that  is  not  the  fact,  because  all  the  moduses  are,  in  general,  alleged 
to  be  payable  on  the  Slst  of  December.  With  respect  to  the  time 
they  are  to  cover,  ii  must  be  one  year,  therefore  it  b  sufficiently 
certain  that  it  is  meant  to  cover  the  tithe  of  the  strip  cow  for  one 
year,  and  all  the  other  moduses  are  stated  to  be  payable  on  a  pre- 
cise day  at  the  end  of  the  year,  therefore  I  concave  that  generally 
to  be  a  good  modus. 

Then  the  next  is  l\d.  for  every  cow,  called  a  renew  cow,  or  a 
cow  having  had  a  calf  within  the  year,  and  is  full  of  milk,  in  lieu 
of  the  tithe  of  milk  of  such  cow.  There  is  no  objection  to  that,  as 
I  understand  from  the  counsel,  if  it  had  been  well  laid.  They 
make  the  same  objection  to  that  aa  the  other;  but,  however,  it  ap- 
pears to  me  that  that  is  clearly  a  good  modus. 

The  next  modus  is  6s.  for  every  ten  calves,  where  there  happens 
to  be  ten,  in  lieu  of  the  tithe  of  such  calves,  and  also  of  the  Uthe 
milk  of  the  cows  belonging  to  such  calves,  and  called  renew  cows, 
or  cows  having  had  each  a  calf  within  the  year.  There  is  another 
which  I  will  state  at  the  same  time,  because  they  seem  to  be  con- 
nected: 2s.  6d.  for  every  five  calves,  where  there  happens  to  be 
only  five  calves,  in  Iteu  of  the  tithe  thereof;  and  also  of  the  tithe 
milk  of  this  cows  belonging  to  such  calves,  and  called  renew  cows,  > 
or  cows  having  had  each  a  calf  within  the  year ;  but  for  every  calf 
under  five  no  tithe  was  ever  paid  or  demanded,  or  any  thing  in  lieu 
thereof,  except  4fid.  as  thereafter  mentioned.  This  alludes  to  what 
is  said  after  in  the  answer;  that  labout  thirteen  years  ago  4^  for 
every  calf  was  paid  by  some  persons,  as  it  is  stated.  *  -       » 

Noi(?  the  objection  to  these  two  moduses  are,  that  there  is  no 
satb&ctionfor  the  tithe  of  any  calves  under  ten  and  above  five^  and 
no  satisfaction  for  any  calves  under  five;  and  th^  are  also  said  to 
be  inconsistent,  be6ause  there  has  been  sdready  a  modus  of  lid.  laid 

21 
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as  for  tbe  milk  of  every  renew  cow,  and  here  the  milk  is  repeated     1817* 
again  as  to  tbe  calves*    Certainly  these  are  not  laid  very  correctly      j^ay^ 
nor  technically,  and  it  is  very  mudi  to  be  lamented,  that  in  most        ▼• 
of  tbe  answers  we  see  we  can  scarcely  find  <»ie  that  states  a  modus  ^***'*'^' 
with  precision  and  legal  certainty;  however,  if  we  can  collect  the 
true  sense  and  meaning  iff  it,  it  is  then  suflScient  to  send  it  to  a 
jury,  provided  tbe  question  of  rankness  does  not  interfere  to  pre* 
vent  it. 

Now  let  us  see  how  far  they  are  inconsistent.  The  inconsistency 
is  said  to  be,  if  I  understand  it  rightly,  there  beuig  first  a  1^.  for 
the  milk  of  every  cow,  and  then  a  repetition  of  the  milk  of  the  cows 
belonging  to  the  calves*  Now,  I  take  the  meaning  of  it  to  be  this, 
that  for  every  renew  cow  there  is,  at  any  rate,  payable  a  Hd.  to 
cover  the  milk,  that  is  to  cover  the  milk  in  whatever  shape  it  may 
be  used*  It  is  very  claar  that  the  milk  of  the  cow  may  be 
used  for  suckling  the  calf  or  for  household  purposes,  and  there- 
fore, at  any  rate,  the  vicar  is  entided  to  l^i.  for  that;  then  the 
next  the  farmer  is  to  pay  for  the  calves,  and  the  milk,  as  1  under- 
it,  which  their  calves  have,  it  may  be  tautology  so  fiir  as  respects 
that ;  but  it  is  no  inconsistency,  for  the  first  is  whatever  milk  you 
have,  whether  you  use  it  for  the  calves  or  not,  in  lieu  of  milk  you 
shall  pay  lid.  for  the  cow,  or  if  you  use  it  to  suckle  the  calves  it 
shall  be  covered  under  the  calf  modus^  and  1  see  no  inconsistency 
in  it,  though  perhaps  it  is  not  well  expressed* 

Then  the  next  objection  to  it  is,  that  there  is  no  satisfiiction  for 
any  calves  above  ten,  nor  for  any  calves  above  five  until  you  come 
to  ten.  I  agree  that  that  is  so,  but  still  I  consider  that  it  is  a  good 
modus.  The  modus  is  Ss.  for  every  ten  calves ;  it  does  not  stop  at 
the  first  ten  calves,  but  for  every  ten  calves  supposing  there  are 
one  hundred  calves,  there  are  to  be  ten  timies  6s.  paid ;  if  it  was  to 
be  only  for  the  first  ten  calves,  and  to  pay  nothing  more,  it  would  be 
unreasonable,  because  they  would  then  only  pay  one  Bs. ;  but  here 
the  modus  is  that  they  shall  pay  5s.  for  every  ten  that  they  have. 

Then,  for  every  five  calves  they  are  to  pay  2s»  6(2.,  that  is  for  five 
Ss*  6d.  and  for  ten  6s* ;  this  cannot  be  considered  rank  by  any 
means,  there  have  been  many  instances  where  moduscs  for  calves  of 
6d.  k  calf  have  been  held  good.  In  Pocock  v*  Coks^  in  the  year 
1648,  reported  in  1  Wood!s  Tithe  Decrees^  836,  it  was  sent  to  an 
issue  whether  there  was  a  modus  of  6d.  for  a  calf  in  li^u  of  tithe, 
and  there  are  many  instances  in  the  book*  In  the  1st  fVoodj  365, 
in  the  dae  of  Harding  v*  GoUingf  in  1 696,  there  was  Sd.  for  the 
tithe  of  every  calf,  and  it  was  held  good  that  would  be  6«*  8^ 'for 
ten.  In  Gibb  y.  Chodmanj  there  was  65*  8tf*  paid«for  every  taith  Sapni735. 
calf;-  there  was  an  objection  taken  to  the  rankness  of  it,  but  the 
court  would  not  have  sent  it  to  an  issue  if  they  had  considered  it 
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1817«     rank;  yet  they  did  said  it  to  an  iMue,  and  they  said  that  the  jury 

"2ZJJ"    might  find  whether  it  was  payable  for  a  greater  or  a  less  number 

▼«        in  the  proportion  of  65.  8^  and  if  it  were  it  would  be  a  good 

rm^ormi^.  ^^^^^  ,  l^^^  ^^^^  being  in  that  case  a  prescription  for  every  tenth 

calf,  in  lieu  of  all  calves  whatsoever,  the  court  thought  it  raqk^  be- 
cause  there  was  nothing  payable  for  the  intermediate  calves  :  stOl 
they  said  it  might  be  made-  good,  if  the  jury  found  a  proportion 
payable  if  there  were  less  than  ten,  so  that  the  objection  of  rank- 
ness  to  6s*  Sd.  was  not  admitted  in  that  case.  They  went  on  this, 
that  it  was  a  prescription  for  a  certain  sum  in  lieu  of  all  tithes.  In 
this  case  there  is  for  every  ten  calves  a  modus  of  6s.f  and  for  every 
five  calves  a  modus  of  2s*  6d* 

Then  the  question  is,  whether  it  is  not  reasonable  to  suppose  that 
in  consideration  of  a  larger  sum  paid  for  a  certain  number,  the 
fanner  or  owner  of  the  calves  might  be  excused  from  paying  when 
auiami504  it  was  Under  that  number.  In  the  case  of  ManteU  v.  Paine,  in  1 798, 
before  Lend  Chief  Baron  Eye^  it  was  held  that  a  custom  to  pay  one 
pig  where  there  were  seven  and  under  ten  was  good,  although  no 
aadsfiiction  was  to  be  made  where  the  number  was  under  seven,  is 
not  that  pretty  much  the  same  as  this?  They  prescribe  here  to  pay 
Bs*  for  every  ten  calves,  and  2s*  6d*  for  every  five  there  happ^s  to 
be:  diat  is,  they  pay  nothing  under  five,  but  25.  6d;  for  the  five; 
then  they  pay  nothing  fiiom  five  to  ten,  but  for  ten  they  pay  5s^  and 
nothing  for  a  less  number  than  five,  therefore  there  appears  to  roe 
to  be  no  objection  to  any  of  these  moduses. 

If  we  go  fiirther  back  into  more  remote  periods  we  find  in  the 
ease  of  Iteddingion  v.  Nica,  1716  (a\  a  modtis  for  every  sow  and  ten 
pigs  one  pig,  if  but  seven  the  same;  but  if  fewer  than  seven  they 
were  to  pay  nothing  for  tith^  and  that  was  held  good  and  no  ob- 
'^  jection  was  taken  to  it  There  was  also  in  a  case  since  for  every 
ten  fleeces  one^  and  for  every  seven  fleeces  one,  and  for  fewer  no 
tithes^  so  that  there  are  many  instances  where  paying  more  for  a 
lai|^  number  nothing  is  paid  for  a  less  number,  and  therefore  it  is 
a  nom  deeimando  under  that  number,  because  the  parson  has  more 
for  the  larger  quantity.  For  every  fivci  as  I  understand  it,  this 
detgyman  will  have  2s.  Sd*,  but  nothing  for  a  less  number.  I.  can 
see  no  objection  to  tha^  and  it  seems  to  be  warranted  by  the  an- 
thorities  I  have  already  shewn ;  it  is  warranted  by  the  reaaonaUe- 
nessof  the  case.  Moduses  are  contracts  whi<^  hav^  ma  for  a  le^gdi 
of  time^  and  why  cannot  we  suppose  that  parties  might  make  such 
a  contract  as  that  ?  If  you  consider  this  as  a  compositiony  it.ajqpears 
to  ha?e;  esisted  long^  that  there  is  nothing  so  unreasonable  in  it  as 
taJead  l»  the  ooffdiuim  tfiiit  ,it  x^wU  no^ 


im^ 


(o)  a  W«o4*«  Deer.  St. 
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before  legal  memory ,  Ij^cause  it  has,  in  fiict,  exbted  as  a  contract     1817. 
during  living  memory.    Why  cannot  we  suppose  that  a  clergyman     ^^^^ 
would  stipulate  if  you  pay  him  2s.  6d.  when  you  have  five,  you  shall        ▼• 
pay  tor  none  less  ?   Tliere  is  nothing  improper  in  that,  and  there-  ^'"*^''^**^' 
fere  I  am  of  opinion,  that  all  these  moduses  as  to  the  strip  cow,  the 
r^ew  cow,  and  the  tithe  of  calves,  where  ten  or  five  are  perfectly 
consistent,  and  although  they  might  have  been  laid  plainer  or 
clearer,  that  is  the  fair  construction  to  be  put  upon  them. 
■    The  next  modus  is  iuL  for  every  foal.    With  respect  to  that  I  do 
not  fed  any  objection,  and  I  take  it  there  can  be  no  dispute  that 
that  is  a  good  modus.  .    . 

The  next  is  Is.  fer  every  tenth  fleece^  in  lieu  of  the  tithe  of  ten 
fleeces.  Now  I  cannot  conceive  any  objection  to  that;  the  objection 
made  is  rankness,  but  I  do  not  conceive  how  that  can  possibly  be 
considered  rank;  for,  observe  what  the  description  is,  it  is  not  Is* 
for  every  fleece,  if  it  was  Ix.  fer  every  ^eeoe  it  would  be  rank  I 
agrees  but  attend  to  die  terms ;  it.is  a  commutation  of  the  tithes  for 
money,  fer  every  tendi  fleece  you  shall  take  Is.  in  Ueu  of  it.  In 
lieu  df  what  ?  Not  of  all  the  tithe,  but  in  lieu  of  that  tenth  fleece  or 
the  ten  fleeces.  If  the  fleeces  do  not  amount  to  ten,  I  admit  the 
vicar  may  be  entitled  to  some  pecumary  compensation  for  the  tithe, 
according  to  value,  and  that  he  may  have  by  subdividing  the 
modus.  There  may  be  a  modus  as  to  a  part  of  a  tithe^  leaving  the 
rest  untouched.  If  this  modus  be  divided  into  parts  it  would  be 
one  penny  and  not  quite  a  farthing  a  fleece  more;  I  can  never 
hold  that  to  be  rank.  In  Boscawen  v.  Boberts^  Id.  for  every  SufraMf,* 
fleece  was  held  good  and  decreed,  and  in  another  case  1^.  fer 
every  fleece  has  been  held  a  good  modus.  Then  this  is  li.,  not 
for  die  tithe  of  every  fleece,  but  it  is  is.  for  the  tenth  fleece;  that  is 
to  say,  when  I  am  liable  to  pay  you  the  tenth  fleece,  in  lieu  of  that 
you  shall  take  Is.;  there  is  nothing  rank  in  that;  and,  tberefer^ 
finom  the  manner  in  which  the  objection  is  made^  I  think.it  could  ' 
not  have  been  understood,  because  if  it  was  l^.  for  every  fleece  it 
would  be  good,  then  why  cannot  Is.  be  good  fer  every  tenth  ?  The 
parson  wiU  be  entided  to  his  tithe  in  lund  (that  is  the  value  .of  the 
tithe  in  kind)  for  any  number  under  t^  and  when  it  amounts  to 
ten  he  is  to  take  Is.  instead  of  the  tithe  in  kind. 

Then  the  next  modus  is  2s.  Sd.  for  every  tenth  lamb,  in  lieu  of 
the  tithes  of  ten  lambs,  that  is  on  the  same  plan ;  it  is  if  a  tenth 
lamb  becomes  due  to  you,  you  shall  take  2s.  Sd.  instead  of  it ;  that 
.would  be,  if  you  divide  it  and  make  it  cover  the  wholes  Sd*  a  lamb* 
It  is  true,  that  ia  Bishop  v.  Chichester^  Lord  Tkurlam  said  that  f^*  %afn\ti^ 
toft  a  lamb  was  notoriously  ranlc ;  but  was  he  warranted  in  that? 
roost  undoubtedly  he  was  not,  and  it  is  merely  a  dictum^,  B^tJiQW 
does  tHis  modus  stand  with  respect  to  the  Iambs  ?    There  b«ve  b^si^ 
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Imt  at  (hat  tiase.    I  baliaire  the  objectioii  arigiiiatad  ia  G^iurd  m 
iS^       87S,  Limeh  w.  Deacan^  aad  WeMh  (1696»)  tbtre  waa  for  every  lanh 


ycanad  m  die  porkh  &f.  and  held  gaed.  Thea  caaw  the  csm  af 
QfffiadyL  WM,  which  vaa  this;  it  vaa  decided  first  hgr  two  bwoa^ 
that  Sd.  for  a  Iamb  was  foad.  There  was  e  petition  for  a  rQ4ieafw 
iag^  theK  was  afterwards  areheariqgi  and  then  all  the  banoBa  ocm- 
oaared  in  opinion,  that  it  wns  a  good  wfodus*  The  paraoo.  waa 
dissatisfied,  and  he  appealed  to  the  House  of  LoidSy  a^o  held  it 
not  mnk;  thendbre  what  aufthorilgr  Lord  Tkuriaiv  had  for  his 
ibAaa  in  Bishop  f.  CUAater^  I  cannot  aay;  it  was  net  feunded  in 
li^  andxxritjL  Since  that  tune  this  conrt  has  eonsidcred  x«(Bbt 
iHpni759.  nflB%  and  we,  in  the  leoenC  case  of  Jbi^fTT.  JBaaamofi^  directed  an  ia« 
sue  to  try  wjiethar  S^f.  for  a  hanb waa  raniL  or  not;  so  that  I  take  im 
granted,  upon  that  authoritjTf  that  it  cannot  be  disputed  that  Sd.  (on 
alamh^  or  (whatistliesamethii^)acoaunntatfonof8f.6d»forev«]r 
tenth  l«nb  is  good,  thercfoie  I  conceive  that  aiadbt  to  be  valid. 

Thenext  ssadus  is  Vs.  0^  fiar  emery  tanlii  pig,  in  lien  of  thetiliM 
qC  anch  tenth  pig.  These  is  nothing  said  diere  slao  about  llie  intent 
■Mdiato  quaalily,  but  diis  is  only  a  oommutetion  in  money  fiir  the 
tiihe  in  kind;  and  what  objection  can  there  be  to  that?  Thevease 
nuiny  moduses  as  high  as  that:  it  would  bt  Hd^  a  pigv  and  if  duit 
nMant  the  tithe  of  all  pig^  that  would  not  be  rank :  and  if  that  ia 
not.mnk,then  lf.O<^*  for  the  tenth  is  not  rank.  It  does  not  go  in 
lieu  of  tithe  of  pig%  but  it  is  a  ooamitttation  that  fiir  every  tenth  pig 
due  to  yen,  you  shall  take  la.  OidL 

The  ncatis  Is^Sof  cvmy  ttenth  goose.  That  oomes  nnder  tbe 
same  ohwn«tions  as  I  have  made  as  to  the.odiers;  instead  of  tak- 
iag.  die  gooaa  in  kind,  when  there  are  ten,  you  ehail  hava  Is^inUaa 
of  it.  In  die  case  just  mentioned  of  JBtMcaaoefi  y.  Bobats,  lid.  tat 
evary  goose  waslield  a  good  stadai^  and  that  would  amoimt  to  aa 
more  than  1^  finr  tbe  tenth  goose. 

The  neat  is  6s.  for  every  acce  of  potatoes.  Certainly  that  earn- 
Hotta  aostained,  because  it  is  a  prescription  for  potatoes  by  theaif 
selves^  and  potatoes  are  of  modem  introduolson ;  there  can  be  ae 
donbt,  Aorefiane,  that  certeinly  is  bad. 

Tfaenextis  2s.  6dL  for  every  acre  of  tnmqss.  That  is  bad  upon 
Ae  anme  gtoaad,  beeauae  they  are  also  of  modem  introdnctioa^ 
and  tlKTs  ofumot  be  a  modus  for  that  which  has  been  inttxidooed 
vritlnn.  tune  of  memory^  if  it  be  so  expressly  laid. 

"nien  the  neat  is  1<.  6dl  in  the  pound  in  lieu  of  the  ttdie  of  npe 
seed,  when  the  same  is  sold  in  tim  seed.    I  suppose  the  ohJMBlinn 
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to  UmiI  i%  that  a  modm  to  pay  so  much  b  bad,  because  it  is  liable     1817* 
to  fraud.    Now,  I  find  many  instancca  where  so  much  in  the  pound     ^^ 
has  been  held  to  be  good.    In  1  Wood^  60.  {Holbeeh  v.  Ti^lar)^  2s.        ▼> 
Sx  every  pound  rent  of  the  lands  .agisted  for  tithes  of  herbage  was  ^""^^"^'^ 
held  to  be  good.    In  Simpson  v.  Tucktr^  in  the  same  book,  p.  197* 
ftod.  in  the  pound  far  agbtment,  according  to  the  yearly  rent,  was 
held  to   be  good.    In  Emsie  and  others  v.  WaUSf  1  Woody  304. 
(1693),  for  such  apples  and  pears  as  the  parishioners  gathered  and 
sold,  the  tenth  part  of  the  money  fi>r  which  he  sold  the  same,  that 
was  estaUisbed  as  a  good  modus.    In  1  JVood^  373.  (1696),  Leack 
V.  Deacon  and  WaitSj  the  tenth  of  what  the  calf  sells  for,  or  if  killed 
by  the  owner,  the  right  dioulder;  also  the  tenth  penny  for  which 
hooesy  sold  within  the  parish,  was  held  to  be  good.     In  the  same 
book,  485.  Hockmare  v.  BiehardSf    Id,  for  every  calf  fidlen  and 
reared,  and  abo  the  tenth  part  of  the  price  for  which  erery  calf 
fidlen  therein  has  been  sold  by  such  owner  or  occupier,  was  estab- 
lished ;  and  in  the  case  of  Leatkes  v.  Nemiiy  yesterday,  we  sent  a  Supmissi. 
modm  to  trial  of  the  tenth  of  what  the  calf  sold  for.    Now  here^  I 
eonceiTe^  b  abundant  authority  to  show  that  a  tenth  part  of  the 
rent,  or  a  tenth  part  of  what  the  thing  is  sold  for,  b  good.    I  am 
aware  of  the  case  of  Startup  y.  Dodderidge^  in  1705,  where  25.  in 
the  pounds  aooordii^  to  the  true  improved  yeariy  rent  or  value  of 
all  the  land  in  the  parish,  in  lieu  of  all  the  tithes,  was  held  bad» 
principally  on  the  ground  of  Ibhtlity  to  fraud,  and  yet  I  do  not 
find  that  rule  has  been  aj^lied  to  a  modus  for  any  other  snbgect  of 
tidie;  and  it  b  remaricabley  that  it  was  in  the  year  1705,  when 
Startup  y*  Dodderidge  was  decided,  and  yet  in  the  next  year,  1706,' 
the  Court  of  Exchequer,  in  Hockmore  y.  RUJunrdsy  determined  the 
tenth  part  of  the  price  for  which  a  calf  sold  to  be  good;  therefi)re  I 
think  I  am  warranted  in  saying,  that  thb  modm  b  also  good. 

The  last  b  5i.  for  every  acre  of  line  or  linseed,  in  lieu  of  the 
tithe  thereof.  This„  thongh  called  a  moduSj  improperly,  b  a  statute* 
able  payment,  given  by  the  ll&18^m.S.  c.l6.  and  the  vicar  can- 
not take  more. 

Upon  the  wholes  I  think  all  the  moduses  good,  and  that  they 
ought  to  be  sent  to  be  tried,  with  the  exception  of  those  that  I  have 
mentioned,  xnz,  fix*  potatoes,  turnips,  and  line  or  linseed. 

Graham  Baron.-^I  have  the  mbfbrtune  to  differ  from  my  learned 
brother  Woody  with  respect  to  several  o{  these  modusesy  as  indeed  i 
am  ofien  obliged  to  do,  but  I  have  some  sadsfiM^tion  in  findmg  that 
I  generally  concur  with  the  migori^  of  the  court;  and  I  cannot 
but  express  the  little  surprise  I  fed  in  differing  on  dib  occasion^ 
because  the  yiew  which  he  has  taken  of  the  consideration  of  these 
modmes  does  not  fidl  in  with  the  general  impression  I  have  picked 
np  by  looking  at  the  authorities,  not  of  one  judges  but  established 
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1817.     by  the  decision  of  the  majority  of  the  judges  in  the  Tarions  case» 

£^  which  I  have  felt  it  my  duty  to  study. 

V.  Now  there  are  several  of  these  moduses  that  I  do  not  mean  to 

'  dispute  at  all,  and  which,  as  they  stand  at  present,  may  fidrly  un- 
dergo further  enquiry.  With  respect  to4i2.for  everycottage  and  garth, 
I  think  that  that  term  is  sufficiently  understood  in  many  parts  of 
the  kingdom  to  admit  of  a  ready  application  of  any  pecuniary  pay- 
ment to  it  as  a  subject  of  modus.  So  2d,  for  every  cottage  and 
garth  in  lieu  of  the  tithes  thereof,  there  is  no  objection  to  that,  and 
as  it  appears  to  me  there  is  no  objection  upon  the  evidence  to  the 
third  modus  of  a  penny  for  every  cow  called  a  strip  cow,  or  a  cow 
which  has  not  had  a  calf  within  the  year,  and  is  old  in  milk,  in  lieu 
of  the  tithes  of  milk  in  such  cow,  but  with  respect  to  the  three  suc- 
ceeding moduses^  they  seem  to  be  so  confounded,  so  inesqalicable, 
and  so  perfecdy  unintelligible,  that  after  the  utmost  labour  and 
ingenuity  which  I  can  bestow  upon  tiiem,  I  am  prepared  to  say, 
that  not  one  of  them  can  stand,  and  it  will  be  necessary  for  me  to 
state  my  reasons  very  particularly. 

The  first  modus  to  which  I  object,  as  involving  (when  taken  witii 
that  which  follows)  one  confused  notion  of  a  modus  founded  oa 
several  payments,  is  that  of  the  l^d^  for  every  cow  called  a  renew 
xx>w,  or  a  cow  having  had  a  calf  within  the  year,  and  is  old  in  milk, 
in  lien  of  the  tithe  of  milk  of  such  cow.  Now,  this  modus  taken  by 
itself  stands  simple  and  absolute,  and  any  person  looking  at  it 
would  necessarily  understand  that  it  was  1^«  payable  for  every  in- 
dividual cow  (be  their  numbers  what  tfaey  may)  which  should  answer 
the  description  of  a  renew  cow,  in  lieu  of  the  tithe  of  its  milky  and 
so  it  might' stand  without  any  qualification  whatever.  Bnt  mark 
the  qualification  that  is  necessarily  introduced  by  the  succeeding 
moduSf  not  taking  them  by  themselves.  That  cannot  be  true,  ac- 
cording to  the  very  next  modus,  for  a  renew  cow  does  not  pay  Hd. 
for  every  calf,  if  the  next  modus  exists,  hut  for  every  ten  calves; 
when  there  happens  to  be  ten  Ss.  instead  of  l^d.  are  to  be  paid  in 
lieu  of  the  tithe  of  such  calves,  and  also  of  the  tithe  of  the  milk  of 
the  cows  belonging  to  such  calves,  and  called  renew  cows.  How 
can  that  consist  ?  The  first  proposition  was,  that  the  renew  cow 
paid  only  Hd»  for  milk,  then  they  say  a  renew  cow  does  not  pay 
i{d.  for  the  milk,  but  the  modus  dances,  shifts,  and  leaps  firom  the 
simple  subject  of  the  milk,  and  is  confounded  with  two  other 
subjects,  and  by  a  most  unaccountable  effect  that  cow  which,  in 
respect  of  its  milk,  pays  only  l^d.^  when  she  has  ten  calves  pays  5s. 
in  lieu  of  the  l^cf.,  and  so  when  there  are  five  calves  2s.  6^2.  is  to  be 
paid  in  lieu  of  that  one  1  id.  Now  my  first  objection  to  this  is,  if  yon 
state  the  first  modus  of  lid.  for  the  milk  of  the  renew  cow,  yoa 
jriiould  state  it  to  be  payable  for  the  milk,  except  where  there  were 
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ten- COWS  and  ten  calves,  or  five  cows  and  five  calves,  and  then  tiiat      1817* 
thqr  do  not  pay  l^dL  but  5s.  and  2s.  6<L  in  respect  of  the  milk  and      jj^^ 
calves.    That  would  be  the  proposition,  if  any  thing,  but  that  is         ▼• 
not  so  stated,  and  therefore  it  seems  to  me  that  at  any  rate  the  '  ' 

modus  of  lyi.  for  a  cow  cannot  stand,  because  it  is  not  stated  to  be 
modified  by  those  qualifications. 

With  respect  to  the  moduses  themselves  of  5s.  for  ten  calves^ 
and  Ss.  6d.  when  there  hiqjpens  to  be  only  five  calves,  it  appears 
to  me  that  they  are  perfectly  objectionable,  from  the  circum- 
stance that  nothing  is  said  as  to  what  is  to  be  paid  for  the  calves 
up  to  five,  or  from  five  to  ten,  or  for  the  calves  firom  ten  upwards 
to  any  quantity,  because  unfortunately,  from  the  manner  in  which 
the  moduses  are  laid,  that  construction  which  a  jury  might  put  on  it, 
as  my  learned  Brother  suggests,  is  excluded  by  the  very  terms  of 
it ;  for  those  moduses  are  expressly  stated  to  be  paid  only  when  there 
are  ten  or  five  calves,  and  it  would  be  monstrous  if  we  were  to  be 
called  on,  in  every  instance,  to  help  a  defendant  out  in  making  good 
these  payments,  and  tell  him,  instead  of  saying  that  the  5s.  and  the 
2s.  6d.  are  to  be  paid  for  the  calf  and  milk,  when  ten  to  five,  you 
mean  in  that  proportion  till  they  come  to  ten,  and  as  they  amount 
to  fifteen,  twenty,  and  twenty*five,  and  so  on:  but  that  is  not  only 
not  stated,  but  the  conjecture  of  it  is  precluded  by  the  manner  in 
which  they  have,  in  fact,  stated  their  proposition,  that  it  is  paid  in 
those  two  instances  only ;  therefore  it  really  seems  to  me  that  these 
three  moduses  are  perfisctly  inconsistent  and  bad.  Whatever  loose 
ideas^'may  possibly  be  gathered  from  the  fact  of  some  pecuniary  pay- 
ments having  been  made,  it  seems  impossible  to  pick  out  from 
them  what  those  distinct  customs  are  upon  which  the  defendants 
mean  to  stand.  Besides  this,  is  it  possible  not  to  see  that  the  ex- 
pressions of  5s.  for  every  ten  calves  savours  so  strongly  of  modern 
times,  that  one  can  hardly  doubt  about  it :  5s.  has  evidently  the 
strongest  appearance,  in  my  apprehension,  of  one  of  those  modem  • 
payments  which  ecclesiastical  people  make  with  their  parishioners 
by  way  of  temporary  composition.  But  I  repeat,  that  from  the  ob- 
servations I  have  made,  I  have  satisfied  my  mind,  and  I  hope  those 
who  hear  me,  that  it  is  impossible  to  pick  out  any  distinct  custom 
to  bar  the  plaintiff:  for,  with  respect  to  these  moduses,  some  of  them 
are  perfectly  unintelligible  taken  together,  and  the  others  of  them 
are  equally  unintelligible  taken  individually. 

The  next  modus  is  4sd.  f^  a  foal ;  I  see  no  reason  to  find  fault, 
with  it 

With  respect  to  the  modus  of  Is.  for  every  tenth  fleece,  I  will 
venture  to  say,  though  I  have  not  much  skill  in  agriculture,  that,  in* 
many  parts  of  Etiglandf  a  person  would  be  glad  to  take  Is.  for  every 
tenth  fleece  at  this  day,  including  Iambs  and  all :  and  it  is  utterly 
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1817.     inconaiiteat  with  All  butoriol  knowledge  thai  1$.  sbould  be  paid 
for  the  fleece  of  aay  animal  loog  subaeqnent  to  l^gal  meouiry :  that 


▼.        was  more  than  the  price  of  a  sheep;  !<•  for  a  fleece,  therefore^  is  rank 
^'■'**'^*"  on  the  fcce  of  it. 

A  notion  has  gone  abroad,  as  if  the  term  lankness  was  of  nove 
introduction.  I  have  taken  the  same  pains  as  my  learned  B  robe 
in  the  case  of  Healon  v.  CotJtf  to  which  he  has  alluded,  to  shew 
that  that  is  a  mistake.  That  the  groesness  of  die  price  has  always 
been  a  subject  of  consideration  for  the  court  in  modmes,  even  those 
most  zealously  attached  Co  the  jurisdictioD  of  a  jury  (and  none  are 
more  so  than  I  am,  where  the  court  cannot  form  an  opinion  of  its 
own)  must  admit;  and,  though  the  constant  practice  has  been  to 
send  it  to  a  jury  in  cases  of  doubt,  the  grossness  of  value  is,  in  the 
first  instance,  to  be  taken  into  consideration  here. 

Now,  in  order  to  fortify  myself  in  the  opinion  of  its  rankness,  1 
8apn909.  would  refer  to  the  case  of  Torriano  v.  Legge  {lUyner^  521.)  whers 
Id.  for  every  fleece  was  held  bad.  But  there  is  another  objecdoo, 
which  goes  to  the  yery  root  of  the  thing,  that  it  is  ridicahms  in  the 
manner  in  which  they  state  it,  that  there  is  1^.  for  every  tenth 
fleece^  for  nothing  is  to  be  paid  up  to  ten,  or  from  ten  to  twenty. 
It  is  defectively  and  inconsistently  laid,  because  it  ^ves  the  parson 
nothing  for  the  intermediate  fleeces :  and  if  the  fermer  has  for  years 
together  nine  sheep,  he  pays  nothing,  which  cannoObe ;  therefore, 
I  think  that,  on  both  these  grounds,  it  is  bad. 

Then  we  come  to  the  modus  of  %s.  6d.  for  every  tenth  lamb^  in 
lieu  of  the  tithe  of  such  lambs,  with  respect  to  which,  whetho*  it 
is  to  be  decided  by  the  court  now  or  by  a  jnry,  I  throw  myielf 
upon  the  opinion  of  my  Lord  Chief  Baron  and  my  Brother  Wood. 
1  do  not  insist  upon  that,  though  I  am  of  ofunion  diat  it  is  palpably 
gross  in  itself.  We  know  that  up  to  the  period  o£G^ffbrd  v.  WM9 
in  two  or  three  instances  the  court  had  no  hesitation  in  saying  that 
Sd.  for  each  lamb  was  gross. 

In  Giffurd  v.  WM^  the  Barons,  as  has  been  truly  stated  by  my 
learned  Brother,  were  of  a  difierent  opinion,  and  the  House  of 
•  Lords  confirmed  their  opinion,  and  sent  it  to  an  issue  there.  My 
learned  Brother  will,  however,  forgive  me  for  not  agreeing  with  him 
in  attempting  to  impeach  that  decision  of  Lord  TTnurlom^  or  in  treal- 
*  ing  his  solemn  opinion,  in  his  situation  of  Lord  Chancellor,  with  the 
same  respect,  as  an  authority,  as  we  treat  the  opinion  of  one  of  the 
four  judges  of  the  court  of  Exchequer.  It  is  a  little  derogating 
from  his  authority,  not  to  give  him  the  same  degree  of  credit  as  one 
judge  has  with  us :  but  Lord  Hiuriau/s  authority  on  that  subject 
was  not  to  be  despised,  for  it  was  one  on  which  be  had  tbou^t 
very  much,  and  he  was  clearly  of  opinion  that  2f .  6^  fotr  a  lamb 
was  ridiculous:  he  would  not  hear  df  it,  and  he  actually  refused  \o 
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iMd  it  to  an  iMiM^  and  not  one  of  die  numerotia  oottiMl  who  tb^re     181Y. 


attended  ever  diaputod  it,  ^bat  gp^ire  it  up.    Out  of  vespdct>  Wv*     r^ 

cfetf  totbatdicbiooindieHouae'Ofl^i^  waiQ.thaeMe^^'sj^        ▼. 

v«  Gretnha»  seat  ea  issue  to  try  the  que0lio%  aad  e  vevy  lettvmd  ^''*"*"*'^ 

Bvpther  of  owm  on  that  occwou,  n^cvi  be  cwae  to  laj  the  questiou 

UsC^m  the  jfuy^  toU  then  very  aeuudly  that  thqr  oould  not  doubt 

of  it :  that  it  was  ijiipossiU%  ocmabtently  widi  historical  know- 

iedgcw  and  tbe  jury  (omoA  aoeo*diB|^y  that  it  was  raoki  ud  the 

modm  waa  set  aside.    An  as^pUoetioa  waa  made  frr  a  new  trial; 

and  it  was  sud  that  tbe  judgs  had  rto  awagr  with  the  jury,  becaiiai 

he  had  told  them  bis  opioio«»  and  th^  had  femid  aaoov^g^;  but 

we  thought  tbat  uo  reason  lor  ipanting  a  uew  trial :  and  certaiuljb 

if  the  question  of  iact  ia  left  to  the  jury,  whether  a  hnb  would  sail 

for  that  price  at  tbe  time  to  which  we  refer^  it  is  an  abeutdity  that 

oonuoon  sense  wall  not  admit  oC    Thus  the  matter  waa  diapoeed  ^ 

yet  we  are  now  reqoiied  to  gsant  another  issue  on  the  sul^eut.    If 

this  view  of  the  case  does  not  waskt  a  prop^  impressioBi  let  it  go 

to  an  isane^  and  the  result  must  be  the  ea»e«    I  baye  a  great  idea 

of  the  inti^ty  of  joriest  though  I  know  they  mtnj^.  as  somwoeow* 

aions,  be  biassed. 

The  next  if  la.  for  every  tenth  fig^  without  saying  what  ia  to 
be  paid  for  a  less  or  gcaalar  number;  but  I,  proceeding  am  the 
idea  which  I  have  throwQ  out  on  the  firmer  paat  of  tbe  subject, 
should  have  no  difficulty  in  supposing  that  a  sucking  pig  was  imt 
worth  Ir*  becaose  the  tithe  pig  is  tq  be  peid  when  the  pig  is  at 
the  dug;  the  fiurmer  is  not  to  keep  it  tiU  it  ia  a  grown  pig^  the 
paffsooL  must  take  it  in  five  or  eix  weeks ;  now  what  can  be  said  of 
one  pig  in  a  fiurrov  beii^  worth  a  shilling  at  a  time  when  tbe  pig 
itself  and  all  the  pigs  in  tbe  sly%  perhaps,  would  not  have  bean 
worth  so  much  ?  Tlien  the  questiooi  of  ranknaas  being  disoassed^ 
another  olgection  if,  that  pithing  19  aUited  to  be  pqrable  far  the 
number  above  or  below  ten. 

The  aame  %i  to  geese:  it  is  only  U*  for  every  tenth  gooee^  tbaS 
is  mmre  than  a  penny  for  the  tithe  of  a  gooae.  I  think  that  aba  ia 
too  gross  m  point  of  amount ;  and,  beside^  it  ia  not  stated  wbaa  ia 
to  be  paid  for  die  iutermediate  numbers^ 

As  to  tbe  potatoes  and  turnipi^  I  will  not  take  up>tha  tina  of  tha 
fpurt  with  discussing  tha  validi^  of  that  payoMoL 

With  respect  to  lit  64^  m  lieu  of  th^  tithe  of  rape  aaaol^wlmntba 
sama  is  spid  in  tha  seed,  the  eases  whioh  have  been  reierasd  to  may 
throw  some  d^ee  of  doubt  on  my  apiaioii,  but  fbitiied  byShmiiip  Supn  mt. 
V.  Dodderidge^  it  is  iaipoasible  to  eonaider  that  a  valid  modu^  bodi 
from  the  uncertainty  of  it,  apd  die  opportunity  it  furnishes  to  da»    . 
frauds    Itistrue,  inalatecaae,  thatcitcHSBslaacewsasnotaika^d    ' 
to;  we  seemed  to  think  a  qualification  of  paying  $0  much  of  tfie^ 

Nn  4 
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]817«  price  wfaeA  'sold  itiigbt  be  good,  though  I  dd  not  thiuk  that  ex-' 
"T~~  pjCessed  the  value ;  but  whether  we  did  or  did  not  then  advert  to 
▼*  tbat»  this  stands  on  its  own  ground;  if  it  happens  not  to  be  soId» 
Ymrbonrti^.  there  is  nothing  to  be  paid,  for  it  b  to  pay  Is.  6i  in  the  pound  in 
lieu  of  the  tithe  of  rape-seed  when^  sold.  My  objection  to  that 
aotords  with  what  was  said  in  Siarfup  v.  Dodderidge^  where  so  mnch 
out  of  the  rent  was  held  to  be  liable  to  error,  that  it  was  impossible 
to  know  what  was  the  rent,  or  whether  or  not  a  fine  had  been  taken 
to  reduce  the  rent,  so  that  by  these  means  the  clergyman  might 
be  put  to  difficulties  to  know  his  right ;  and,  on  a  motion  for  a  pro- 
hibition, the  court  were  of  opinion  that  was  of  itself  a  bad  moAUf 
Bs  being  liable  to  fraud  upon  the  parson.  I  do  not  know  how  we 
can  say  that  a  roan  is  to  pay  l5.  6d.  in  the  pound  in  lieu  of  rape- 
seed  :  how  is  he  to  ascertain  the  value  of  it  ?  I  know  no  way  but 
trusting  to  the  man  who  sold  it :  and,  if  he  gives  him  a  fidse  jstate- 
ment  of  the  pricey  he  can  only  be  detected  by  going  about  to  all 
the  persons  to  whom  it  was  sold ;  and  suppose  they  colluded,  and 
the  purchaser  was  directed  to  say  it  was  sold  to  him  for  so  much 
only,  when  he  agreed  to  give  the  seller  so  much  more^  how  is  that 
to  be  discovered  ?  It  is  leading  the  parson,  whom  it  is  the  object 
of  the  li^slature  to  place  ia  security  as  to  his  rights,  into  a  state  of 
tincertainty,  and  to  leave  him  at  the  mercy  of  the  person  who  is  to 
pay  the  tithed,  which  the  law  did  not  intend ;  and,  therefore,  I  think 
that  these  moduses  are  bad. 

Bichards  Chief  Baron.  —  I  shall  occupy  but  a  very  small  portion 
of  time,  for  tlie  case  has  been  so  fully  discussed  by  my  learned  Blt>- 
ther  Giahamj  that  I  should  be  inexcusable  if  I  wasted  any  of  that 
time  which  is  so  valuable  on  this  day.  1  agree  in  general  with  my 
Brother  Graham^  and  for  the  reasons  which  he  has  stated,  excq>t 
as  to  the  modus  covering  the  lamb,   though  I  concur  with  him  in 

^  the  reasons  which  he  has  given;  and  I  should  be  of  <q)inion  with 
4iim  entirely,  if  there  had  been  no  issues  sent  by  this  court  afler  the 
case  tried  before  Lord  Manners.  But  I  understand  there  has  been 
a  subsequent  case  in  this  court  (a),  in  which  an  issue  was  directed  to 
enquire  as  to  the  validity  of  S£  for  a  lamb ;  and  that  being  the  case, 
I  do  not  feel  myself  at  liber^  to  say  that  this  is  a  rank  modus.  My 
Lord  Manners  certainly  did  direct  the  jury,  as  has  been  stated,  and 
the  court  here  most  assuredly  confirmed  his  direction ;  and  I  should 
have  considered  it  as  a  determination  of  the  court  with  respea  to 
the  invalidity  of  that  modus^  if  the  court  had  not  subsequently  enter- 

--  toined  a  doubt  upon  the  subject,  as  they  must  have  d<me  when  they 
sent  an  issue  on  the  same  point,  and  therefcnre  I  must  diflfer  from  my 
Brother  Graham  on  that  part  of  the  case» 
With  respect  to  the  rape-seed,  I  do  not  exactly  concur  with  my 

^ -  - 

I     ■  ■      ■  ■        ■   I        ■■  V  '• 

(a)  Bertie  y,  Beaumont,  2  Pri.  SOS.  supra  1759. 
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Bfolhar  CfmAom  in  the  reasons  which  have  satisfied  him;  but  I      1817*  . 
need  not  say  that  I  venture  to  differ  from  him  upon  that  subject,    "xamj' 
because  it  seems  to  me  that  there  is  another  conclusive  objection.  ^  /* 
The  modus  is  for  so  much  of  the  value  of  the  rape-seed  when  sold.     '**^* 
But,  when  it  is  to  be  sold,  that  is  not  stated.    Suppose  it  is  not  sold. 
Suppose  it  is  kept  till  the  end  of  year :  how  is  the  vicar  to  know 
vrhen  the  tithe  is  to  be  paid?    Adding  that  circumstance  to  the  ob- 
jections stated  by  my  Brother  OrcAamj  I  am  of  opinion  with  him 
on  that  part  of  the  case. 

With  respect  to  the  general  question,  whether  this  court  has  a 
jurisdiction  and  a  duty  to  decide  against  modtises^  if  they  find  that  the 
fiict  is  not  proved  satis&ctorily  in  favour  of  a  prescription,  I  shall  only 
say  a  veiy  few  words.  Whatever  tlie  law  ought  to  be,  whatever  the 
law  may  be  expected  to  be^  I  take  it,  we  are  here  bound  by  our  oaths 
to  decide  according  to  the  law  as  we  find  it  I  have  found  it  to  be  the 
law  of  England f  as  it  new  stands;  and  I  shall  abide  by  it  until  the  le- 
gislature order  the  contrary.  But  tiiat  ^  the  law  now  stands,  a  court 
of  eqni^  should  decide  upon  bets  as  well  as  upon  law,  if  they  have 
sufficient  evidence  of  ihe&cts  to  satisfy  their  minds,  the  experience  of 
every  day  proves ;  and  it  is  nothing  to  say  that  the  question  of  modus 
is  a  question  of  ikct,  because,  if  it  be  a  question  of  fiict,  we  are  alike 
bound  to  decide  it,  if  the  evidence  is  sufficient  to  enable  us  to  do 
so.  It  is  like  every  other  fact;  and  what  is  called  rankness  is  only 
matter  of  evidence :  if  I  see  and  am  satisfied,  that  there  is  not  suffi- 
cient evidence  to  prove  the  &ct  of  that  moAts  alleged  by  the  answer, 
I  am  bound  to  decide  against  that  modusj  as  much  as  I  am  bound 
to  decide  upon  any  fact  that  I  see  in  a  cause;  If  I  see  the  evidence 
in  support  of  it  unsatisfactory,  I  am  bound  to  decide  against  it ;  if 
I  find  a  modus  laid  inaccurately,  I  am*  also  bound  to  decide  against 
it:  thus,  if  I  find  a  modus  alleged  of  a  shilling  for  that  which  in  the 
times  to  which  we  must  refer,  according  to  all  the  knowledge  we 
have,  would  not  be  worth  more  than  a  penny,  I  am  bound  by  my 
oath  to  decide  that  that  is  a  payment  of  modern  usage,  and  not  d 
modus :  therefore,  on  all  these  occasions,  as  die  law  stands,  the  court 
is  bound  to  enquire ;  I  have  enquired  myself  as  well  as  I  have  beeii 
able  in  tiie  course  of  this  cause,  as  I  hope  I  shall  on  every  other, 
and  I  am  perfecdy  satisfied  with  the  decision  my  Brother  Graham 
proposes,  except  with  respect  to  the  lamb. 

Decree.  —  An  account  as  prayed,  except  as  to  the  tithable  mat- 
ters for  which  the  following  moduses  were  set  up :  of  4^.  for  every 
messuage  and  garth ;  M.  for  every  cottage  and  garth ;  1^.  for  every 
strip  cow ;  itd.  for  every  foal ;  and  2s.  Sd.  for  every  tenth  Iamb; 
and  as  to  those  payments,  the  plaintiff  having  declined  to  accept 
issues,  the  bill  to  be  dismissed  with  costs.  * 
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canms  rf   T^^  Minor  Canons  of  St  Paul  v.  Crickett  and  others.    [Dan.  57*] 

St.  Foul 

T.  This  bill  was  filed  by  the  pUuntiffi,  as  parson  and  proprietois  of 

f^^'^^^'     St.  Gregorys  in  the  cily  of  London^  and  their  lessee^  to  ^tablisb 
i\ro9.8. 17.  ^^  ^^  ^  ^^j^  ^  ^^  ^^  ^f  g^  ^^^  Jq  ^^  pound,  under  the 

5  Pri.  14.  ^^^-  ^7  -^^^  ^*  c.  12.  in  respect  of  a  house  within  the  parish  occu- 
lt P^-  pied  by  a  person  of  the  name  of  CrickeU^  whose  executors  the  de- 
Um  flne^  fendants  were,  and  the  question  was  whether  the  2s.  9d.  in  the 
unoer  the  pound  was  to  be  paid  on  the  ancient  reserved  rent,  or  on  the  im- 
37  Hen.  s.   proTcd  value  of  the  premises* 

not  frail-         ^^  remaining  material  parts  <^  the  case  will  be  sufficiently  cot 
dulent  or     lected  from  the  judgement. 
Sttjnie        ff^^f^ereU  and  HaU,  for  the  plaintiffi. 
meaning  of      jigar  and  Skodwell^  fer  the  defendants* 

£e  udent  WethereUy  in  his  reply,  insisted  with  much  force,  that  if  he  made 
accustomed  out  a  case  where  the  fine  had  beea  raised,  he  made  out  a  case  where 
paid,  and  ^^  1^°^  ^^^  heisa  raised ;  that  it  could  not  be  said  that  a  house  was 
the  St.  9d.  let  widiout  fraud  or  covin  with  respect  to  the  clergyman,  if  a  parly 
pound,        goes  on  mcreasing  the  fine. 

^'ilt^  ^'  -^*^^^*  Lord  C.  B. — Accordii^  to  my  nnderstandmg  of  the 
such  rent  act,  the  intention  of  the  legislature  was  to  charge  property  at  its  full 
<»niy-  value,  and  they,  therefore,  took  the  rent  as  a  fair  means  of  dedding 

that  value:  and  if  the  point  were  new,  I  should  be  inclined  to  say, 
that  ii^  at  the  time  of  the  statute,  a  landlord  let  his  house  at  a  small 
rent,  and  had  ever  since  continued  to  let  it  9l  the  same  rent,  the 
statute  would  certainly  protect  the  tenant  from  paying  tithe  upon 
any  thing  but  such  ancient  reserved  rent;  but  that  if  he  take  a 
'  larger  fine,  that  certainly  is  another  way  of  taking  a  rent.  But  I 
must  be  governed  by  the  act  of  parliament,  and  the  cases  which 
have  been  decided  upon  it,  and  will  look  into  them.  I  shall  have 
great  reluctance  in  saying  that  an  increase  of  fine  is  not  to  be  con- 
sidered as  an  increase  of  rent, 
Nif9. 17.  ijord  Chief  BaroiL  —  This  is  a  bill  by  the  Minor  Canons  of 

St  PatipB  against  a  person  of  the  name  of  Crickett^  ori^ally  an 
occupier  of  a  house  in  the  parish  of  St  Gr^on/»  When  he  died 
his  executors  were  made  defendants. 

The  defendants  state  that  Crickett  had  a  lease  from  the  dean  and 
chapter  of  St  PauTs,  at  the  rale  of  U.  2s.  Sd.  per  cmnum^  and  that 
he  also  paid  a  fine  on  renewal ;  and  the  question  is  whether  thb 
fine  can  be  connected  with  the  reservation  of  rent 

This  question,  according  to  the  cases,  turns  upon  Jie  definition 
given  to  the  word  rent  in  the  act  of  parliament. 

It  has  been  decided,  that  this  word,  in  some  parts  of  the  statute, 
means  value,  but  I  do  not  think  that  such  a  construction  can  be 
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fiveo  to  it  in  the  present  case.    Upon  looking  to  tlie  Jecond  danse     1817. 
of  the  act,  we  find  that  it  directs  the  2s.  9d.  to  be  paid  on  every  SOs.   ^^ 


rent  by  the  year;  and  then  follows  the  third  clause,  which  enacts    Cmmmtrf 
that  if  a  less  rent  be  reserved  by  fraud,  or  covin,  the  tenant  is  to    ^\^ 
pay  upon  the  rent  at  which  the  praonises  were  last  letteo.  The  word    OmMi. 
rent  as  here  used  can  mean  only  rent  reserved  and  not  value. 

But  it  is  sud,  that  in  this  case  we  are  to  consider  the  fine  as 
tantamount  to  rent,  and  certainly  the  payment  of  a  sum  of  monqr 
by  way  of  fine^  may,  metaphorically  «^be  considered  as  anticipated 
rent  But  dien  we  have  the  case  of  Dunn  v.  Bwrretty  which  b  ^*>P"  ^^* 
decidedly  against  such  an  interpretation.  That  case  was  argued 
by  Sergeant  More^  Sir  Henry  Finck^  and  otho^  whom  we  all  know 
to  have  been  considerable  men.  There  likewise,  the  payment  was 
not  properly  a  fine,  but  a  large  sum,  payable  at  the  same  time  as 
the  rent  The  Lord  Keeper  at  first  doubted  wheliier  this  imitative 
rent  was  rent  within  the  meaning  of  the  act ;  but  the  case  was  after- 
wards argued  before  a  special  commission ;  consisting  o^  amongst 
others,  Sir  Francis  Bacon^  Sir  Henry  Montagu,  Sir  Henry  Hobart, 
and  other  lawyers  of  great  eminence,  when  it  was  determined  that 
the  payment  of  the  251.  per  annum  was  not  rent,  I  fieel  myself  tbow- 
fore  bound  by  this  decision  to  consider  the  payment  at  present  in 
question  not  as  rent. 

Then  the  act  says,  that  where  a  lease  is  made  by  firaud,  or  covin, 
reserving  a  less  rent  than  has  been  accustomed,  or  without  rent 
the  tenant  is  to  pay  according  to  the  quality  of  the  rent  at  which 
the  premises  were  last  let,  without  firaud  or  covin.  Here  what  Mr. 
Crickett  paid  was  a  rent  of  cmly  1/.  2s.  6d. ;  but  was  it  a  less  rent 
than  had  been  accustomed  ?  and  if  it  were,  was  it  reserved  by  fmud 
or  covin,  or  without  fraud  or  covin  ?  there  might  have  been  ii  less 
rent  It  is  stated  in  the  answer,  that  the  rent  has  always  be^i  the 
same,  and  this  is  an  ecclesiastical  rent,  which  we  know  must  have 
been  the  same  ever  since  the  IS  Eliz. ;  the  probability  is,  that  it  was 
the  same  before  the  time  of  the  statute.  Here  then  is  a  rent  which 
in  all  probability  has  continued  the  same  firom  the  time  of  Henry  8.  . 
to  the  present  hour.  How  can  I  say  that  this  lease  has  been  made 
by  fraud  or  covin  ?  If  you  mean  to  charge  firaud,  you  ought  to 
prove  it ;  at  least  yoy  ought  to  shew  that  the  transaction  has  recently 
taken  places  that  there  was  originally  a  large  rent,  and  that  a  smaller 
one  has  been  subsequently  taken.  * 

If  this  case  had  stood  on  the  authori^  of  Dtmn  v.  Burrell 
alone^  I  should  have  felt  myself  bound  to  decide  ibr  the  defendants; 
but  vfhm  T  look  at  th^  case  in  Vesey,  (a)  which  is  a  case  under  8u|iniHS5. 


(«)  Tkt  Vttr4mi$f^  Mvm  Cawmt  of  St  PttfUYf  CriekeUt  9  Ves,  Jvn.  S9S. 
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1817.    nearly  the  same  circumstfltices,  and  between  the  same  parties,  I 
cannot  entertain  a  doubt 

'  That  bill  was  filed  as  this  is,  to  establish  the  right  to  tithes  in 
^'  ^^  respect  of  the  houses  of  the  defendant,  at  the  rate  of  2s.  9d  in  the 
Mekttt.  poond.  It  is  material  to  observe  that  in  that  case  there  were  two 
defendants,  and  that  they  stated  their  defences  in  a  differentmanner« 
The  defendant  Crickett  >  alleged  in  his  answer,  that  he  had  never 
heard  of  any  greater  rent  beuig  paid  than  the  one  in  question,  but 
the  other  defendant  made  no  such  allegation.  I'he  Attorney  and 
Solicitor  General  at  the  time,  who  argued  the  case  on  behalf  of  the 
{Jaintiffs,  were  persons  not  very  likely  to  give  up  points  which  they 
thought  they  could  maintain,  but  they  felt  themselves  obliged  to 
admit  that  if  an  antient  customary  payment  were  made  out,  the 
tithes  were  to  be  paid  accordingly ;  and  merely  insisted  that  upon 
Crickeifs  answer,  the  plaintiffi.were  entitled  to  an  enquiry  whether 
the  rent  reserved  by  the  last  lease,  was  the  rent  the  premises  were 
let  for  without  covin,  previously  to  that  lease:  I  cannot  help  con- 
sidering this  as  an  abandonment  of  the  point.  The  Lord  Chan^ 
cellor  in  giving  judgment,  said,  ^*  as  to  Crickett^  he  has  stated  the 
lease  under  which  he  holds  the  rent  he  paid,  and  what  he  could  not 
put  in  issu^  because  it  is  negative,  that  he  never  heard  of  any 
greater  rent  being  paid.  There  is  no  sort  of  evidence  of  any  other 
having  been  paid  from  the  earliest  period,  and  there  is  not  a  ocJour 
of  fraud  or  covin;"  and  upon  this  gromid  his  lordship  dismissed  the 
bill  as^against  him  with  costs,  upon  Crickett  agreeing  tQ  pay  the 
plaintiff  what  was  due  for  his  tithes,  calculating  it  on  the  antieot 
rent.    That  case  is  precisely  in  point  with  the  present. 

I  have  endeavoured  to  point  out  the  meaning  of  the  act  of  parlia- 
ment as  applied  to  this  case,  and  find  myself  supported  by  these 
decisions. 

The  bill  must  be  dismissed  with  costs. 

Bill  dismissed  with  costs. 


is.  17.  19. 

isis. 

F«fr.l4. 


1817. 

^Hii:  58  Geo.  III.     A.D.  1817-  1818. 

WilUamsoH^  Clerk,  v.  Lord  Lofisdale  and  others.    [Dan.  49.] 
&C.  The  plaintiff,  rector  of  Kirkby  Stephen^  in  the  county  of  Wat-- 

a^m'  ^^^^^^^  ^^  ^^  biU  for  ^tbes  of  turnips,  potatoes,  and  agist- 
of  itf.  com-  ment.  * 

od  w/fUm^  11^^  defendants  by  their  answer,  set  up  two  parochial  moduses  in 
pnny,  pay.  |ieu  of  the  tithe  of  turnips  and  potatoes,  and  three  district  moduses 
cTvyocdi.  to  cover  the  tithe  of  agistment  in  difierent  townships  within  the 
^?^  parish.  The  first  modus  setup,  was  parochial,  namely,  Id^  which 
lagc,  in  lieu  they  insisted^  and  hoped  to  be  •able  to  provef  payable  at  Martinmas^ 
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by  every  owner  of  a  garden  or  garth,  within  the  parish^  called  a     1817. 
garth-'peniyy  in  lieu  of  the  tithes  of  each  garden,'  whldi  they  insisted    ""7^"' 
covered  the  tithes  of  potatoes  and  turnips  grown  in  gardens.    This        t; 
was  not  diluted.    The  second  modusj  was  that  of  a  modus  or  yearly  ^'""JJ^" 
sum  "of  liLf  called  a  plougk-peBDyj  in  lieu  of  all  small  tithes  growing      « — 1 
upon  lands  in  tillage,  payable  by  the  several  and  respective  oc-  ^^J^J^m 
cupiers  of  lands  in  tillage  within  the  parish,  at  Martinmas  in  each  grown  upon 

«r<»-  w^  land*. 

This  moduSf  the  defendants  insisted,  covered  the  tithes  of  potatoes  A  modus  m 
and  turnips  grown  in  fields,  or  upon  lands  in  tillage.     Some  of  the  of  gnw, 
defendants  also  insisted  that  all  the  turnips  and  potatoes  grown  in  ^iictiwr 
their  respective  fields  or  lands  in  tillage  were  grown  for  the  use  and  om^  imo 
consumption  of  themselves  and  their  £unilies;  and  insisted  that'thqr  ^7*  ^ 
were  not  liable  to  pay  tithes  for  those  articles  so  used  and  con-  bamn  at- 
sumed.  ^  ^^ 

cover  tino 

'    The  other  moduses  set  up  by  the  answer  were,  district  moduseSf  of  t^ 
and  related  solely  to  the  tithe  of  agistment.    The  first  extending  i^gi^im^ 
over  the  township  of  fVintonj  was  laid  as  bdng  a  cuslmn  that  all  ofaguu 
the  occupiers  of  land  in  the  said  township,  or  some  or  one  of  them  ^^^^ii- 
.in  behalf  of  all  unanimously  have  been  used^  &c  to  pay  to  the  known  m 
vicar  of  the  said  parish  of,  &c,  yearly,  on  Easter  Mon^,  the  sum  ^£|^|^ 
of  I5s^  in  lieu  of  tithes  of  all  grass  growing  on  lands  in  the  same  ^^  ^ 
township,  whether  the  same  be  mown,  or  eaten  by  barren  and  un-  ^tatild. 
profitable  cattle ;  and  the  defendants  insisted  that  the  agbtment  or  ^{"^^^. 
feeding  of  sheep  after  shearing  time,  and  removed  before  the  next  noteioapi 
shearing  time^  was  covered  by  the  modus*    The  other  two  district  fr<»jWi« 
moduses  applied  to  the  townships  otHartly  and  Naiiby^  viz.  %s.  2d.  ground 
for  the  township  of  HarUy^  and  Ss.  S^d.  for  the  township  of  NaiOg/,  ^,^^ 
and  were  both  laid  nearly  in  the  same  manner.  tlon. 

•  The  plaintifi^'s  evidence  established  his  general  title  as  vicar^  to 
all  tithes,  except  those  of  com  and  grain;  and  the  only  remaining 
questions  were,  whether  the  moduses  set  up  were  sufBciently  es- 
tablished in  law  and  fact,  to  authorise  their  being  sent  to  an  issue ; 
and  whether  the  defendants  were  liable  to  pay  tithes  for  the  potatoes  ' 
and  turnips  consumed  in  their  families. 

Dauncey  and  HaU  for  the  plaintifis,  insisted  in  particular  that 
the  modus  of  the  plough-penny  was  unreasonable,  uncertain,  and 
variable,  and  was  what. has  been  termed  a  dancing  modusj  citing 
Turton  v.  Clayton* j  and  Blackburn  v.  Jepson.^  That  the  modus  was  *  Sapn 
not  proved  as  laid,  inasmuch  as  the  answer  restricted  it  to  all  the    ^supra 
occupiers  of  land  in  tillage,  in  respect  of  such  land;  whilst  the  i^^7. 
evidence  proved  that  all  the  occupiers  had  universally  paid,  with- 
out reference  to  the  nature  of  their  land,  or  to  the  articles  grown 
upon  it ;  and  that  the  agistment  modus  was,  in  facti  merely  a  pay- 
ment for  the  tithe  of  hay. 


18S9  CASE& 

1817.        FoHblatlfmf  MmrHn^  and  Spn^er  far  tb«  defaidaDtSy  dted  Ben* 
ygy^.^^^^^   iietf  ▼.  BeatPf  and  Hgrdc&iOe  t.  iSbJ^tson.  f 

▼'  The  Lord  Chief  Bwon  in  an  interloentoty  observation,  tboogiit 

^^„^^  tfiat  the  moduf  of  a  jrfbc^i<ji»my  was  fuffiM)^ 

*  Supm       the  evidence.    If  the  plaintiffi  had  wanted  the  defiandant's  *^  know* 

t  Supm       loclge»  recollection,  and  belief''  (insisted  on  bf  Dauncey  as  the 

7S4.  proper  mode  of  laying  the  ploo^-peAny  modus,)  the  piaintlflr  shonld 

have  excepted;  and  that  it  was  too  late  to  take  the  objectioo 

then. 

Lord  Odtf  JSorron.  — This  is  a  biU  by  die  vicar  of  KbrU^ 
Skphen^  in  die  county  of  Westmordandf  as  claiming  the  tithes  of 
turnips  and  potatoes.  Thegeneralri^tof  the  vicar  is  soiBdendy 
prbted :  the  only  question  is,  whether  the  moduses  set  up  in  answer 
to  it  are  valid.  I  shall  get  rid  of  one  part  of  the  case,  because  it  is 
sufficiently  clear;  the  defendants  didm  an  exemption  from  the  pay- 
ment of  Uthes  of  potatoes  and  turnips,  if  used  in  thefiunily ;  and  in 
support  of  this  daim,  the  case  of  green  peas  has  been  alluded  to: 
bat  as  diat  is  a  solitary  exemption,  and  as  I  cannot  find  a  case 
whidi  says  that  potatoes  and  turnips  grown  upon  difiknent  part^of 
a>fitrm,  but  consumed  in  the  fiunily,  should  be  exempted  from  tithes, 
I  am  not  iudined  to  extend  it  fuither.  (a)  Th^  defendants  set  up 
tiiree  modmes:  the  first  is  the  garth^penny,  which  is  admitted; 
they  then  insist  on  the  plough-penny ;  and  the  first  question  whidi 
arises  is,  iriiether  the  modus  as  laid,  is  good  in  point  of  law.  Whe* 
ther  the  payment  of  Id.  for  any  number  of  acres  can  be  considered 
as  a  valid  modus  f  Much  argument  has  been  used  on  both  sides, 
from  two  cases  which  I  cannot  reconcile,  {b)  This  difficult  oo- 
Sttpni657.  curred  to  the  Master  of  the  Rolls  in  Blackburn  v.  Jepson.  His 
honour  said,  <<  It  is  not  very  easy  to  mark  the  precise  line  of  dis* 
tincdon  between  these  two  cases,  or  to  ascertain  to  which  of  these 
the  present  most  nearly  approaches.  I  conceive,  therefiire,  it  will 
be  most  proper  to  do  what  has  frequendy  be^i  done  under  such 
circumstances,  im.,  to  postpone  the  decision  of  the  queidon  of  law 
until  it  shall  be  asoertained  whether  the  modus  exists  in  point  of 
fiict/'  I  also  find  considerable  objections  to  tiie  modusy  as  a  legal 
modusy  but  it  is  difficult  to  reconcile  them  with  whi^  was  said  by 
Lord  C.  B.  Eyre  in  Bennett  v.  Bead.  It  is  said  the  modus  is  not 
proved  as  laid ;  but  upon  looking  through  the  evidence,  I  think 
there  is  sufficient  to  support  the  answer.    It  is  then  insisted  that 


(a)  Hu  Idrdahip  also  in  an  interlooofoty  ob-  in  s  family,  or  lelb  them  to  s  butcher?  «1l)r 

senration,  upon  a  paauge  in  RaUe*s  Jbridginentt  should  there  be  any  distinction  with  raqiect  to 

(1  BoUe,  647.)  stating  that  no  tithe  should  be  sheep?*' 

paid  for  sheep  fed,  kilted,  and  eaten  by  a  man  in  (b)  Bewuiv.BeaS,  n^ira  1873.;  and  Tram»  v^ 

his  house  within  the  parish,  said,  «  I  apprehend  Oarton,  i%q>ra  1066.     Soe  also  Le^ton  ▼.  ParsoM^ 

that  is  not  Uw  |  suppose  a  man  buy  oien,  can  it  18  Ves.  173.  tupra  1696. 
make  any  diffiifence  whether  he  consumes  them 
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this  pAjFiMol  nnvi^  daonofeynaiy :  Init  I  do  ndt  perceive  way     1817. 
traces  that  it  was  ever  so  oonsiderad ;  I  canttoti  cherdEbre}  give  it  jrmammM 
tlMt  oiMi«eter«    ArthepajriDeiitofa  Id.  k  sufficiently  proved  to        ▼• 
flMtitle  tJbe  party  to  go  to  an  isstie»  I  will  fbllaw  the  procedure  of     j^ig^ 
tk  Master  of  diefioUs^  awl  will  Bot  decide  on  its  legality  until  it 
is  estabHshad  in  fiwtL    Thencaotqaeationifly  wkatiier  the  madu»  piud 
by  aeitain  townsbipa  oovcr  the  tidie  of  if^iatinattt  as  well  as  bay* 
The  paymetiftof  the  anna  mentamiad  m  the  answer  are  not  denied ; 
bflt  they  ana  said  totbe  tady  in  Uan  4)flJie  tithe  of  hqrs  and  certainly 
hay  aad  agistasent  are  distinct  sahjeda  c^  tithing :  hut  on  die  other 
fide  there  is  vtroDgcvidatice  to  shew  that  agistment  was  indnded^ 
Tbena  ia  no  <UiBcmIiy  as:  to  theseiaoidMrs  in  pomt  of  law.    It  is  said 
that  the  tidie  of  agstment  canhot  be  included  in  diis  pqrmeiit,  be- 
oanse  agiatiaent  was  not  known  at;  the  time^  befere  whidi  all 
msdttset  are  saj^paaed  to  have  or^inated :  bat  this  aigument^  how-  * 
evergoody  in  pcMnt  of  reason^  cannot  prevail  in  contradiction  to  the 
evidence ;  althongh  I  happen  to  know  that  agistatcnt  tithe  was  nc^ 
nsnrily  paid,  yet,  I  am  bound  to  pay  attention  to  the  evidence* 
This  speeiea  of  payment  may  have  existed  in  very  ancient  times. 
There  is  too  nMach  evidence  on  the  part  of  the  defipndnnta  not  to 
direct  an  issne*    Let  issoes  be  directed  <m  these  points,  and  dismisa 
tltt  bill  as  to  diQse  tidies  which  are  covered  by  the  gurth^penny. 
The  Lord  C*  Baron  afterwards  expressed  his  dcAerminAtion  to  de*  ^09. 19. 
cide  the  legsfity  of  the  pbm^'pennf  fnodMs.  before  he  sent  it  to  an 
isaae;  and  on  Webntmy  14tfa,  1818,  said  that  he  fek  himself  bound 
by  the  decisions  to  dedare  that  this  was  a  bud  modust  and  directed 
an  Bcoonnt  accofdingly. 

Wiaiams(my,U}3AL0ud4a^md9amB.    [Dan.  171.]  2^^]%^ 

This  case  was  again  argued,  upon  the  qnestions  whether  the  town-  ifsTicwis 
shipa  of  SoMy  and  Smanbde,  within  the  parish  of  KirUf  Siepken,  ^S! 
were  liable  to  tithes.  *  and  an  im- 

The  defendants  the  occupiers  of  hmd^  msisted  that  the  tithes  of  S^ 
bay  and  agistifteiit  belonged  to  the  impropriate  rectons  and  in  sup^  der  a  mat 
.pevtof  theircase  prodnoed  &  grant  from  the  crown*     Thtqf.  Ed*  Uttitieto 
ward  6.  granting  co  Sir  Bichard  Mu^woej  under  ^iliom  the  impro*  ft  f^^?^ 
priators  derived  tide  amongst  odier  things,  **  the  advowson  of  the  muatte 
vicarage  of  KirHy  Siephefh  end  all  glebe  land,  and  tithe  of  com  «^^><>»^  <^ 
and  hay,  and  all  other  tithes,  obladons,  and  obvendons  whatsoever."  at  least  on' 
also  two  leases  by  a  deceased  impropriator,  treating  the  tithes  of  ^  ^  ^ 
SouUy  and  Wcartklnfi  another  township,  as  his  own ;  also  depositions  priator,  to 
to  prove  a  madKS  in  Keu  of  ddies  of  grass,  mown  or  made  into,  hay  £^^^^i!^^ 
or  eaten  by  barren  catde,  upon  all  lands  widiin  the  township  of  basiost  the 
Smmrdale^  to  have  been  paid  on  account  of  the  impRq»riator,  n  ^^^, 


COfU. 
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18 1 7«      owner  of  the  tithes,  amounting  to  1/.  Is.  Sd.  collected  from  all  occu- 

piers  of  land  within  the  township. 

▼.  Zonf  C  ^ran.  —  The  impression  upon  my  mind  at  the  hearing 

^^J^^  was,  that  there  was  sufficient  evidence  to  shew  that  the  vicar  was 
-; —  entitled  to  all  the  tithes  throughout  the  parish,  excq>t  those  of  com 
prbtor?*  ^^  grain.  No  endowment  was  certainly  produced :  but  the  vicar 
notsMCM-  put  in  die  ecclesiastical  survey  and  minist^s  accounts,  which  spe- 
toft  i^l^  cified  a  great  number  of  tithes  as  payable. to  him,  which  I  thought 
•j^  was  sufficient  documentary  evidence  to  shew  that  he  was  generally 
c!^len,Aiid  endowed  with  all  tidies,  and  that  the  grant  to  the  impropriator  was 
H'^'^d^  confined  to  com  and  grain.  It  is  clear,  therefore^  that  the  vicar  is 
rour.  Ai  a  entitled  to  the  tithe  of  agbtment  throu{|^out  the  rest  of  the  parish. 
^°?^]^i^  The  defendants  ought,  therefore,  if  they  could,  to  have  shewn  some 
been  held,  opposite  title  With  respcct  to  tl^se  townships.  If  I  see  that  a  vicar 
^^  ^^  is  generally  entided,  and  that  an  impropriator  claims  under  a  grant 
Mdnet  iiini  which  limits  his  tide  to  a  particular  thing,  I  must  have  evidence  to 
'  shew  that  the  vicar  has  lost  his  right,  which  he  certainly  had  at  one 
time,  and  that  the  impropriator  has  acquired  it,  before  I  can  decide 
in  his  favour.  I  admit  that,  if  there  had  been  evidence  of  percq>» 
ti6n  on  the  part  of  the  impropriator,  it  would  have  altered  the  case; 
but  the  evidence  of  percq>tion  here  is  too  slight  to  deserve  attan- 
tion.  I  am,  therefore,  of  opinion  that  the  plaintiff  is  entided  to  an 
account  of  the  tithes  of  agistment  ¥athin  these  townships. 

As  to  costs.  —  I  can  make  no  decree  against  the  impropriators: 
and  I  certainly  shall  not  give  them  costs.  They  should  have  d^ 
murred.  If  a  bill  is  filed  against  A.  B.  as  occupier,  and  C  Z).  as 
owner,  C.  D.  may  demur :  and  the  same  principle  applies  to  this 
case.  I  am  aware  that  this  question  has  caused  great  doubt  to 
many.  Lord  C.  B.  Eyre  compared  it  to  the  case  of  an  heir  at  law ; 
but^  with  great  deference  to  that  learned  jiidge,  I  think  this  is  a 
mere  possessory  biU.  I  remember  his  irequendy  calling  upon 
counsel  to  make  the  impropriator  a  party,  even  at  the  hearing,  and 
I  feel  the  weight  of  his  audiorily  very  much ;  but  my  own  opinion 
is,  that  die  impropriator  is  an  unnecessary  par^.  I  shall,  however, 
under  the  circumstances  of  the  case,  dismiss  the  bill  against  the  inn 
propriators  without  costs* 


M.  S9  Geo.  III.     A.D.  I8I7.    Scac. 

Bamney  v.  Beak;  and 

Humney  v.  Morgan  and  others.  [Dan.  S5.] 

AmerfM  In  this  case,  which  was  a  bill  for  tithes  by  a  rector,  a  moAis  kid 
cow  ftr  '*  ^^  milch  cows  summered  on  lands  within  the  said  parish.  Id*  a 
nOch  covi  cow,  in  lieu  of  milk  payable  at  Michaelmas^**  &c.  was  disallowedy 
because  the  meaning  of  the  word  **  summered,''  did  not  appear. 


CASES.  1862 

The  oHginal  bill  was  filed  in  H.  Term  181 15  but  the  defendant  1817. 

Beak  died  before  he  put  in  his  ^answer,  in  consequence  of  which  "^j^^[JJT 

a  bill  of  revivor  and  supplement  was  filed  against  his  represents  v. 
atives,  which  prayed  that  they  might  answer  tlie  original  bill.     In 

so  doing,  the  defendants  admitted  occupation  by  Beale  of  lands  from  the 

within  the  parish  firom  the  year  1807,  from  which  time  the  ac-  "f thewonl 

count  was  prayed,  to  the  time  of  his  death ;  they  also  admitted,  summered. 
that  at  Ijadt/  Day  1811,  since  the  filing  of  the  bill,  he  entered  into 


Beale. 


in  an  an- 


the  occupation  of  certain  other  lands,  in  which  he  also  continued  ^^^^*  ^ 
until  he  died.     At  the  hearing  of  the  cause,  the  plaintifTs  counsel  pation,  may 
offered  to  read  the  whole  of  the  admission  from  the  answer,  but,  ^  »«ad  to 

proTe  the 

upon  the  objection  of  Martin  and  Shadwellf  for  tlie  defendants,  defendant's 

The  Lord  C.  Baron  held,  that  the  reading  of  the  answer  should  ^^'^"^^ 

be  confined  to  that  part  whidi  related  to  the  land  admitted  to  be  the  time  of 

in  the  defendant's  occupation  at  the  time  of  filing  the  bill.  biiri>ut*^ 

not  thobe  which  rehte  to  lands  taken  and  occupied  since  the  filing  of  the  bill. 


H,  58  Geo.  III.    A.D,  1818.     Scac. 

Randolph^  Clerk,  v.  Gordon  and  others.     [Dan.  88.]  •^««- 19- 

In  this  case  the  following  question  arose  upon  the  evidence:  S.C. 
the  plaitktifF  was  rector  of  Much  Haddam^  in  the  county  of  HertSy  Entries  in 
and  instituted  the  present  suit  against  the  defendants  for  tithes  of  « book  com- 
hay  and  grass.     The  defendants,  by  their  answer,  set  up  two  mo-  the  posses. 
duses^  in  support  of  which  their  counsel  ofiered  to  read  in  evidence  ^^^!^  ^^ 
certain  entries  firom  a  book  purporting  to  contain,  amongst  other  who  was ' 
things,  a  statement  of  the  customs  in  the  parish  respecting  tithes,  ^^^'^^^' 
which  was  introduced  by  the  testimony  of  a  person  of  the  name  of  preceding 
Thomas  Matt,  who  deposed,  "  that  the  book  in  question  was  the  ^^'^"J^ 
pr(q)er1y  of  Francis  Stanley^  one  of  the  defendants,  fi'om  whom  he  be  read  as 
received  it ;  and  that  he  believed  that  the  writing  in  the  said  book  ^j^iTa  ^ 
was  the  hand-writing  of  Francis  Stardey^  grand&ther  of  the  de-  «n<x'<^  o" 
fendant,   Stanley^   (who  had  been  rector  of  the  parish  from  the  ^ony  of  a 
year  1690  to  the  year  1728.)    And  he  further  deposed,  that  he,  the  witness, 
witness,  was  the  better  enabled  to  state  of  who^  hand-writing  he  he  believed 
believed  the  book  to  be,  fixjm  having  compared  the  writing  in  the  »*  ^  be  in^ 
book  with  the  original  will  in  Doctor's  Commons  of  the  said  William  hand-writ- 
Stanley,  which  appeared  to  be  wholly  in  his  own  hand-writing ;  and  ^"&  ^'^T 
that  he  believes  the  book  and  the  will  to  be  written  by  one  and  the  it  with  his 
same  person.  ^'jjf  ^ 

Dauncey  and  Boteler,  for  the  pkintii^  objected  to  the  book  being  Doctors' 

read.  Commons. 

Fonbldnque,  Martin,  and  Palmer,  for  the  defendants. 
Davncey,  in  reply,  stopped  by  the  court 
Vol.  IV.  Oo 
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1818.  The  Lord  Chief  Baron.  —  If  this  book  had  come  firom  the  proper 

Randehth    c^^^dy,  that  is,  \(  Stanley  had  proved  that  he  was  grandson  of  the 

V.         former  rector,  and  that  he  had  found  this  book  among  his  grand* 

^^^*^'^^'  father's  papers,  there  is  no  doubt  it  would  have  been  admissible  as 
evidence:  but  that  is  not  done  in  the  present  case;  the  book  is 
merely  proved  to  have  come  out  of  the  custody  of  a  person  who  is 
a  defendant,  and  a  grandson,  but  there  is  no  evidence  to  shew 
where  it  was  found.  There  are  many  cases  in  which  books  of  this 
sort  have  been  rejected,  because  they  did  not  come  out  of  the  pro- 
per custody.  I  recollect  a  case  in  which  a  book  was  attempted  to 
he  produced  as  coming  out  of  the  Bodleian  library  (a),  but  the 
court  would  not  receive  it.  The  case  is  the  same  with  respect  to 
terriers.  I,  therefore,  do  not  think  I  can  receive  this  book  coming, 
as  it  does,  out  of  the  custody  of  a  defendant^  without  some  further 
evidence. 

But  then  it  is  said,  that  this  book  is  in  the  hand-writing  of  the 
former  rector ;  and,  if  so,  it  is  certainly  of  great  value,  because 
books  written  by  preceding  rectors  are  always  evidence  against 
their  successors.  But  how  is  the  hand-writing  proved  ?  Here  is  a 
book  produced,  we  will  say  for  the  sake  of  argument,  from  the 
street,  and  I  am  called  upon  to  believe  it  to  be  in  the  hand-writing 
of  the  former  vicar,  because  it  is  said  to  be  very  like  it.  I  recollect 
many  cases  in  which  books  have  been  rejected,  although  the  simi- 
larity of  the  hand-writing  to  writings  by  the  same  person  had  been 
proved  in  a  tolerably  satisfactory  manner.  But  let  us.  for  a  moment 
suppose  that  a  book  might  be  prpved  in  this  manner,  what  is  the 
evidence  here  ?  The  witness  looks  at  the  book,  and  says  he  is  in- 
duced to  believe  it  to  be  in  the  band-writing  of  a  preceding  rector, 
not  because  he  was  a  person  residing  at  a  great  distance,  and  in 
the  habit  of  corresponding  with  him,  but  because  the  hand-writing 
in  the  book  is  the  same  with  that  of  the  rector's  will  in  Doctors' 
G>mmons.  We  all  know  that  most  people  do  not  write  their  wiUs 
themselves.  The  witness  says,  he  believes  the  whole  of  the  will  to 
be  in  the  hand-writing  of  the  rector;  but  how  can  he  know  that? 
He  goes  to  the  registry,  and  finds  a  will  there  purporting  to  be 
written  by  somebody  who  wrote  the  whole  of  it,  and  upon  this  he 
ventures  to  swear  that  it  was  all  written  by  the  testator.  All  he 
could,  with  any  correctness  say,  was,  that  the  will  appeared  to  be 
all  in  one  band-writing,  and  that,  therefore,  he  concluded,  that 
some  person  wrote  the  whole  of  it  That  person  certainly  may 
have  been  the  person  who  wrote  this  book,  but  it  does  not  follow 

(a)  WkAeU  ▼.  Rabbets,  cited   S  Taunt.  91.     Earl  ▼.   ZnoM,  4  Enp.  K.P.C.  3.  •  Ta^  ▼• 
See  Bullen  ▼.  ATtdbett,  tujnra  1779. ;  alio  Apt»*    Cookf  8  Fri.  650.  itffira. 
nekon  t.  MarfuiM  of  SUifford,   3  Taunt.   91.  i     - 
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that  it  was  written  by  Sianlei/.     Unless  it  can  be  aliened  that,  be-  1818. 

cause  a  paper  iqppears  to  be  a  will,  it  is  in  the  hand-writing  of  the  ^^^^^  .^ 

person  whose  will  it  appears  to  be;   such  evidence  as  this  can  ▼. 

never  be  received.                                             Evidence  rejected.  ^2'«'<^» 

H.  58  Geo.  III.     A.  D.  1818.    Cane, 

Batchellor  v.  Smallcombe.     [S  Madd.  1 2,]  •^'»»-  is.  S8. 

This   was  a  bill  for  vicarial  tithes  generally  of  the  parish  of  Agirtment. 
Bittofij  in  the  county  of  Gloucester^  to  which  the  defendant  pot  in  claimable 
a  plea  and  answer.     The  plea  applied  to  that  part  of  the  bill  ^orafter- 
which  claimed  agistment  tithes  of  those  lands  which  had^  the  same  where  the 
year,  been  mowed  and  paid  tithe  of  hay ;  but  the  only  question  Jj^*J^^][^^ 
agitated  was,   whether  agistment  tithe  should  be  paid  of  those  in  the  same 
lands  which  had,   the  same  year,   been  mowed  and  paid  tithe  I^^^,. 
of  hay. 

The  Solicitor  General  and  WiJbraham^  in  support  of  the  plea. 

Sir  Samuel  Romilly  and  Trollope,  in  support  of  the  bill. 

The  Vice  Chancellor.  —  What  the  common  law  is  upon  this 
subject  can  only  be  collected  from  the  text  writers  and  reporters. 
Lord  Coke  (a)  and  Bolle  {b)  both  state  that  tithe  is  not  payable  in 
respect  of  agistment  of  land,  which  has  been  mowed  and  paid  tithe 
in  the  same  year.  The  reason  they  give  is  not  satisfactory,  but 
they  clearly  state  what  the  common  law  was. 

In  Grene  v.  Austen  it  was  held  by  the  court,  that,  as  the  owner  supn  32s, 
of  the  ground  pays  tithe  of  hay,  he  is  thereby  discharged  of  com- 
mon right  from  tithe  of  agistment  of  the  same  land  in  the  same 
year.     Then  followed  Ayd  v.  Flower  *,  Franklyn  v.  Master,  &c  of  •  supim 
St.Cro55f,  Chapman  v.  KeepX,  and  EUis  v.  Saul§.    All  these  cases  ^^^* 
coincide  with  the  doctrine  of  the  text  writers,  that  tithe  is  not  pay-  629. 
able  for  agistment,  where  the  same  land  has,  in  the  same  year,  paid  i^^^ 
tithe  of  hay.     But  then  it  is  said,  there  are  four  cases  in  the  Ex-  $  Supn 
chequer  which  have  been  cited  from  fVood^  in  which  it  was  held,  ^^^^' 
that  tithe  under  such  circumstances  is  payable  for  agistment     All 
that  appears  from  Wood  is,  that,  in  those  cases,  the  defendants 
alleged  in  their  answers,  that  they  ought  not  to  pay  agistment  tithe 
demanded,  because  the  lands  had  been  mowed  in  the  same  year ; 
and  that,  notwithstanding  such  allegations,  there  had  been  general 
decrees  for  an  account  of  the  tithe  demanded.     Three  of  those 
cases,  HiU  V.Branson  (c).  Hicks  Y.T7'iese(^d\  and  Bennet  v.  Peart {e\ 
occur  between  1742  and  1790.   Horwes  v.  Carter  v^'bs  in  1794,  but  in  Suprai424. 
Chapman  and  Keep  in  1742,  it  was  determined,  that  no  agistment  Supim779^ 

tithe  was  in  such  case  payable ;  and  in  EUis  v.  Saulj  which  came  Supni32«« 

•.  .    m..      I  ■■-     '    „        1.     '.  I  I. '  '   1' 

fa)  2  Init.  652.  (6>  RfeAlv't  Abr^  640. 

(c)  3  Wood't  Deer.  16.  (d)  Ibid.  36S«  (e;  4  Ibid.  296« 

Oo  ^ 
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1818.  on  in  1790,  the  counsel  considered  the  law  as  so  clear,  that  they 

Batehdhr  Abandoned  the  daim  to  agistment  tithe  for  after  pasture.    Is  it  pos- 

▼•  sible  the  counsel  and  the  court  could  be  ignonuit  of  these  cases 

SmaUcmke.  ^^j^^^yg^  jjy  ffj^  if  there  really  had  been  any  such  decisions  ? 

There  is  no  other  report  of  those  Exchequer  cases,  but  as  they  are 
given  in  Wood^  except  one,  Howes  v.  Cartery  which  is  reported  in 
Anstruther  (a);  and  in  which,  according  to  that  report,  notliing  else 
was  determined  than  that  sheep  kept  principally  for  the  sake  of 
folding,  if  sold  out  of  the  parish  before  shearing-time,  should  pay 
an  agistment  tithe.  GwiUim  has  reported  all  the  cases  he  could 
collect  on  the  subject  of  tithes  from  printed  reports,  and  also  from 
MS.  notes,  with  which  be  was  liberally  furnished ;  and  it  is  sur* 
prising  he  should  not  have  noticed  any  of  the  Exchequer  cases  men- 
tioned by  Woody  except  Hemes  and  Carter^  determined  on  another 
point,  if  there  was  any  such  decisions  on  them,  especially  as  they 
would  have  introduced  so  novel  a  doctrine.  Wood's  book  is  a  mere 
collection  of  pleadings  with  the  decrees  of  the  court  in  tithe  cases, 
without  stating  the  proofe  in  the  cause,  or  any  of  the  ailments  of 
counsel,  or  reasons  of  the  court-  It  must,  therefore,  be  inferred, 
that,  in  the  cases  he  mentions,  the  allegations  in  the  answers  were 
not  made  out  in  proof. 

It  might  be  reasonable,  in  the  present  improved  state  of  agricul- 
ture, that  agistment  tithe  should  be  payable  for  after-pasture ;  but 
that  is  matter  for  the  consideration  of  the  legislature.  I  am  bound 
to  say,  that  by  the  common  law  as  collected  from  the  text  writers, 
and  a  long  series  of  decisions,  it  is  clear  that  where  the  land  has 
been  mown  for  hay  and  paid  tithe,  agistment  tithe  for  after-pasture 
in  the  same  year  is  not  demandable.  The  plea  therefore  must  be 
allowed.  Plea  allowed. 


H.  58  Geo.  III.     A.D.  1818.     Scac. 

^^n.  as.  Stevens  v.  Jldridge.    [5  Pri.  334.] 

Sembie,  a  The  plaintiff,  tbe^mi^  and  lessee^  (but  stated  in  the  declaration 

#»uS^g  to  be  ofamer  and  proprietor)  of  tithes  of  part  of  the  parish  of  Cookiamf 
the  ezemp-  brought  an  action  against  the  defendant,  occupier  of  a  ferm  called 
tiMTcttitoni  ^<^^  Placej  for  6/  1  Os.  (the  single  value)  for  not  setting  out  tithes  of 
from  tithes,  dover  and  vetches :  the  defendant  pleaded  the  general  issue.  The 
cut  foo^'  cause  was  tried  at  the  Z^n/ assizes  (or  Berks,  in  1817,  before  ParAr  J., 
fcdd^  ^^'  when  it  appeared  from  the  evidence  of  the  plaintiff,  having  put  in 
huabftndiy  and  proved  his  lease  of  the  tithes,  that  the  defendant  had  had  more 
^^'L  hay  on  his  &rm  than  was  sufficient  for  the  sustenance  of  his  horses, 
that  such  (ten  in  number)  but  that  he  had,  notwithstanding,  cut  vetches  and 
ones  were  ^over  green,  with  which  he  had  fed  them  all.     It  was  also  proved 

(a)  2  Anstr.  50a  > . 
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that  the  defendant  was  in  the  habit  of  occasionally  using  his  horses      1818* 
in  towing  barges  for  hire  oa  the  river  Thames,  and  that  he  had    "^^^^j^^JT" 
given  the  horses  so  emfioyed  clover  and  vetches  cut  green  for  fodder.         r. 
The  defendant  offering  no  evidence,  the  learned  Judge  directed  the    ^^^'- 
jory  that  they  were  to  CMisider,  first,  whether  there  was  on  the  ixmdjsde 
defendant's  fann  a  sufficient  quantity  of  other  sustenance  for  the  hmbimdiy, 
support  of  bis  husbandry  horses,  without  having  recourse  of  neces-  J^  **^^® 
si^  to  the  green  fodder,  &c.    Secondly,  if  there  were  not  sufficient  sustenance 
sustenance^  whether  the  horses  which  bad  been  fed  with  such  green  ^^^^Z 
fodder,  were  husbandry  horses,  and  used  solely  for  purposes  of  tfaem  on  hit 
agriculture :  that  if  eiUier  cf  those  considerations  were  negatived  ^^  . 
the  plaintiff  would  have  a  right  to  recover  in  this  action,  because  points  are 
m  either  case  the  defendant  would  not  be  entitled  to  claim  the  right  ^^^"^^ 
of  exemption  insisted  on.    His  lordship  also  stated  his  opinion,  that  the  finding 
neither  ground  o£  exemplion  was  made  out  in  evidence,  for  that  |f^^]^ 
the  horses  having  been  proved  to  have  been  workedin  imxdng  barges  sire.   The 
on  the  river,  deprived  the  defendant  of  the  privilege  afforded  to  ^^^ 
the  employer  of  horses  in  hxaiandify  to  feed  them  on  the  green  cut  nought  to  be 
fodder  without  paying  tithes;    and  that  there  having  been  other  being  small 
sustenance  of  any  sort  on  his  lands  at  the  time^  (of  which  there  bad  '^^  *  ground 
been  proved  to  have  been  censidarable  quantities)  would  have  taken  a  ncw*^!^ 
away  the  ddendant's  rifirht,  even  if  he  had  been  entitled  to  it  on  the  ^  "^  ^f^^  ^ 

second  new 

other  ground ;  but  notwithstanding  that  direction,  the  jury  found  trial. 

for  the  defendant  —  An  order  nisi  for  a  new  trial,  (afterwards  made  S^T^.^' 

absolute,)  was  obtained  in  Easier  term  following,  on  the  objection  to  SemUe^  a 

the  verdict,  that  it  was  contrary  to  the  evidence,  the  law,  and  the  f^^r°of 

express  direction  of  the  judge.    The  action  was  tried  at  the  next  tithes  ought 

assizes  a  second  time,  before  a  jury  composed  of  three  special  jurors,  ^^^^^  ^ 

and  the  remainder  talesmen.     In  addition  to  the  evidence  on  the  owner  and 

former  trial,  the  [daintiff  proved  that  the  defendant  on  the  feilure  H^l^bMu^^^^ 

of  one  Skepkerdy  who  had  kq)t  horses  for  the  purpose  of  towing  hones  be^  * 

barges  on  the  river,  had  bought  his  stock  of  horses,  and  taken  up  ^|^vm- 

the  business  cf  letting  them  out  for  that  purpose,  in  which  they  o'^ybythe 

were  more  firequently  en^loyed  than  on  the  ferm ;  that  he  occupied  other  pur- 

akriier  quantity  of  orass  and  meadow  land  than  arable  on  White  P<»»»orfor 

other  per* 

POice  ferm,  (seventy*five  acres  of  meadow  and  green  food,  and  sons,  does 

seventy  acres  of  arable  and  com  land ; )  and  that  the  defendant  had  ^^^^^ 

sold  and  bought  considerable  quantities  of  hay ;  in  short,  that  there  of  his  pn. 

was  a  si^cient  qumtity  otothar  food  on  the  ferm  to  prevent  any  ex^uL 

necessity  of  resorting  to  green  food.     It  was  proved  on  the  part  of  where  he 

the  defendant,  that  the  same  horses  worked  sometimes  on  the  ferm,  ^^^.e 

and  sometimes  in  towing  barges.    The  jury  were  directed  as  on  the  entided  to 

former  occasion,  but  they  again  found  a  verdict  for  the  defendant. 

A  rule  to  shew  cause  why  there  should  not  be  another  trial  having 

Oo  3 
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181 8.  been  obtained,  Javis  and  W.  E.  Taunton  shewed  cause,  and  took  n 
suffg^  preliminary  objection  to  the  declaration  on  the  action,  which  they 
▼•  contended  was  bad  on  the  description  of  the  plaintifi^  as  owner  and 
*^^*  proprietor  of  the  tithes;  whereas  he  was  proved,  in  fact,  to  be  lessee 
and  farmer;  but  the  main  question  on  which  they  rested  their  argu* 
ment,  was,  whether  the  defendant  was  bound  to  shew  by  evidence 
in  his  defence,  to  this  sort  of  action,  that  he  had  not  on  the  farm  a 
sufficiency  of  any  sort  of  fodder,  dry  or  green^  tot  the  horses  em- 
ployed on  that  farm ;  or  whether  he  would  not  be  entided  to  the 
benefit  of  the  exemption  if  he  had  not  a  sufficiency  of  grass,  or  of 
meadpw  and  pasture  for  them,  whatever  quantity  of  dry  fodder  he 
might  have  had  beside,  or  whatever  quantity  he  might  have  sold  or 
bought 

Owen^  Sir  WiUiam^  in  sdpport  of  the  rule. 

Graham  B.  The  first  question  now  made,  of  the  plaintiff  having 
subjected  himself  to  be  nonsuited,  for  want  of  a  proper  description 
of  himself  in  his  declaration,  was  not  sufficiently  made  the  subgect 
of  consideration  on  the  former  occasion.  It  appears  to  me  that  it 
was  necessary  in  declaring  upon  this  act  for  the  plaintiff,  to  state 
on  the  record  the  specific  character  in  which  he  sued,  as  whether  it 
were  ecclesiastical  or  lay,  original  or  derivative ;  for  a  man  can- 
not sue  for  tithes  claimed  under  a  lease  without  shewing  it,  and  if 
he  were  allowed  to  state  his  tide  generally,  no  plaintiff  so  circum- 
stanced would  ever  declare  as  lessee  in  order  that  he  might  avoid 
the  necessity  of  producing  his  lease.  Therefore,  I  think  he  has 
not  stated  his  tide  sufiiciently,  with  reference  to  the  words  of  the 
statute :  and  it  would  be  quite  nugatory  for  us  to  send  down  the 
i^ecord  with  such  a&tal  defect  upon  the  &ce  of  it 

Then  there  was  another  point  raised  on  this  application,  of  great 
nicety,  and  of  some  difficult  certainly,  on  which  I  will  say  a  word 
or  two,  although  I  do  not  mean  to  give  any  decisive  opinion  at  pre- 
sent, for  it  is  not  on  that  point  that  our  opinion  that  this  rule 
should  be  discharged  proceeds,  yet,  as  there  are  several  other  ob- 
jections, each  of  which  would  be  alone  decisive,  and  as  other  cases 
may  occur  of  the  same  nature,  it  may  be  useful  to  parties  so  circum- 
stanced, to  say  something  on  the  legal  question  (however  cursorily) 
for  the  purpose  of  intimating  the  understanding  which  I  have  of  it 
I  speak  of  the  question  of  the  exemption  claimed  by  the  defendant 
for  tithes  of  green  food,  cut  to  fodder  his  horses  employed  on  the 
farm.  We  have  been  referred  to  old  cases,  to  shew  that  the  learned 
judge  who  tried  this  cause  was  wrong  in  the  law  which  he  pro- 
pounded to  the  jury  at  nisi  prim  in  his  direction  to  them  in  this 
case,  as  to  the  exemption  from  tithes  of  tares  cut  green,  and  carried 
away  to  be  given  to  husbandry  horses,  in  stating  that  it  must  be 
ponsidered  a$  confined  to  cases  where  the  farmer  has  no  other  fod- 
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der  of  any  kiud  for  the  sustenance  of  the  horses  botidjide  employed      1 8 18. 
on  the  form.     Now  I  certainly  agree  with  Watson  (a),  whose  book    "^^^ 
is  entitled  to  be  considered  as  a  book  of  authority,  and  is,  out  of        ▼. 
respect,  permitted  to  be  cited  on  the  main  point  of  the  position    -^<*^^' 
stated  by  him,  yet  it  is  clear  that  he  goes  a  much  greater  length 
than  the  principal  case  in  BMcj  {b)  from  whence  he  took  the  doc- 
trine warrants ;  for  it  is  obsenrable,  that  though  Watson  uses  the 
word  grass,  BoUe  himself,  (who  is  always  most  singularly  accurate,) 
does  not  introduce  that  word  in  his  report  of  the  case  cited  as  the 
authority  for  the  proposition,  which  makes  a  most  material  differ* 
ence;  (his  lordship  read  the  case  as  stated  in  BoUe.)    That  single 
word  omitted  makes  this  case  most  fiivorable  to  the  plaintifi^  but 
inserted,  the  case  bears  the  other  way.     I  think  also  that  the  de- 
termination in  Mantdl  v.  Paine  to  the  same  effect,  that  the  former  ^^j'^*^* 
must  be  shewn  to  have  no  other  fodder,  is  right,  at  least,  that  is  D.(a),iDfn. 
the  inclination  of  my  opinion  at  present,  and  in  that  case  the  refer- 
ence as  to  that  fact  was  directed  after  mature  deliberation ;  for  I 
think  that  it  is  incumbent  on  the  party  claiming  the  exemption  to 
shew  that  there  was  not  enough,  not  of  grass  merely,  but  of  fodder 
of  the  general  produce  of  the  farm ;  and  therefore,  on  that  point  I 
think  my  brother  Park  was  quite  right  in   his  directions  to  the 

jury,  and  were  it  otherwise,  clergymen  would  often  be  but  badly 
situated^  (c) 


(a)  Cited  in  argument,  p.  552.  Feb.  9^    17S9.  —  Under  these  circumstaaccSy 

{h)  Perry  ▼.  Soam^  1  Rolle*s  Abr.645.  pi.  5.  the  cause  came  to  a  hearing,  and  counsel  was 

(c)  £ztrBct  from  the  recoid  of  the  pleadings  heard  on  both  sides,  (among  whom  was  Bunbery 

and  decree  in  ffayet  v.  Dowse  and  Laving^oih  for  the  plaintiff,)  when  the  court  ordered  Uie  bill 


(6  Pri.S61.)     Tr.  2  Geo,^.  to  be  dismissed  with  costs. 

The  plaintiff,  rector  of  CheveriU  Magna  ^  countjr 
of  WUth  filed  his  bill  for  an  account  of  the  tithes  of  Mtmtdl  t.  Patn«,  Talderh  and  oUiers. 

the  arable  lands  in  the  occupation  of  the  defendants,  (6  Fri.  362.  n.) 

sown  with  clover  and  Tetcfaes^  which  they  were        It  appears  by  the  record  in  this  case,  that  the 

charged  with  having  cutand  carried  away,  and  con-  plaintiff  by  bill  for  tithes,  charged  that  Yoldeih  the 

vertrato  their  own  use,  without  setting  out  the  tithe  second  d^endant,  had  taken  and  carried  away  va- 

thereof,  or  making  any  satisfaction  therefore  to  rious  titheable  matters,  without  setting  out  the 

the  plaintiffs ;  the  defendants  by  their  answers  se-  tithes,  and  that  he  had  '<  mowed  and  carried  away 

▼erally  admitted,  that  they  had  cut  clover  and  great  quantitieB  of  clover  and  artificial  grass,  and 

vetches  on  their  farms  and  lands ;  but  they  stated  made  use  of  it  for  fodder  and  various  other  pur« 

that  they  had  set  out  the  tithes  of  such  clover,  poses,"  within,  &c.     The  defendant  ( Talden)  by 

grass,  and  vetches,  except  of  such  part  as  they  had  his  answer  adxnitted  cutting  dover-grass  and  other 

cut  and  spent  in  small  parcels  while  green,  and  artificial  grass,  **  all  of  wUch  he  alleged  were  cut 

fed  vrith  dieir  plough-cattle*  only  working  in  hus-  for  the  necessary  use  and  support  of  his  horses 

bandry ;  not  alleging  any  insufficiency  otherwise,  used  in  husbandry  on  his  said  farms  (within.  Sec) 

either  of  grass  or  fodder  necessary  for  their  sus-  and  were  eaten  and  consumAl  by  his  horses  used 

tenanoe;  and  they  submitted  that  no  tithe  was  pay-  in  husbandry,  (•as  green  food  or  fodder,  and  he 

able  thereof.    Some  of  the  vritnessea  for  the  plain-  insisted  that  no  tithe  was  due  to  the  plaintiff  in 

tiff,  examined  as  to  whether  the  defendants  had  respect  of  such  articles  cut  for  such  purpose, 

had  sufiScient  grass  without  resorting  to  the  green  To  the  third  interrogatory  exhibited  to  the  defend- 

dover,  stated  that  they  had.    Some,  examined  for  ant,  YaUen,  on  his  examination  before  the  deputy- 

the  defendant  to  the  same  point,  stated  that  tliey  remembrancer   to   enquire  whether  Yaiden  had 

did  not  know  whether  the  defendants  had  suffi-  sufficient  fodder  to  support  his  cattle  used  in  hus- 

cient ;  others  that  they  believed  they  had  not ;  bandry,  without  the  green  fodder  in  the  pleadings 

and  others  again  that  they  had.  mentioned,  he  swore  that  he  had  upon  his  said 

*  From  this  asterisk  is  matter  omitted  in  MatUell  v.Potne,  svjrra  1 511.,  and  4  Wood*8  Deer.  561. 
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1818. 
Sievens 

V. 

Aldruige, 


But  the  great  difficulty  with  me  in  the  present  case  is,  whetherir 
is  possible,  after  a  verdict  found  for  the  de(8hdant  on  the  first  trial, 
without  any  evidence  having  been  given  by  him  so  that  it  might 
have  borne  some  appearance  of  a  verdict  against  the  evidence  as 
well  as  against  the  direction  of  the  judge,  and  a  new  trial  having 
been  awarded  on  that  ground,  when  another  verdict  was  found  for 
the  defendant,  on  questions  which  I  cannot  but  consider  as  questions 
of  fact :  upon  such  second  trial,  (wherein  evidence  was  given  on 
both  sides,)  and  that  on  a  claim,  the  importance  of  which  in  point 
of  amount  of  value  is  so  trifling  (the  value  of  the  tithes  being  only 
21,  9s.) ;  my  doubt,  I  say,  b  whether  it  is  possible  that  under  those 
circumstances  we  can  send  the  same  case  down  to  be  tried  aguti 
for  the  third  time*  And  I  am  of  opinion  that  on  the  evidence 
we  ought  not. 

There  is  besides,  really  too  much  uncertainty  about  the  &cts  of 
the  case  to  warrant  us  in  saying  that  the  jury  were  wanton  of  their 
jurisdiction  in  finding  for  the  defendant,  and  I  have  certainly 
great  doubt  on  the  evidence.  There  was  some  puzsle  as  to  the 
horses  used  on  the  farm,  and  those  employed  with  the  barges ;  and 
notwithstanding  that,  it  was  inferred  that  the  husbandry  employ- 
ment was  only  colorable,  which  would,  without  doubt  be  a  fraud ; 
yet  if  the  jury  find  that  it  were  not  so,  that  should  be  conclusive ; 
sending  his  husbandry  horses  occasionally  to  work  the  barges  would 
not  deprive  the  defendant  of  bis  privilege  of  exemption,  for  there  is 
no  farmer  who  does  not  employ  his  team  upon  other  jobs  be- 
sides his  own  farm  incidentally,  and  they  have  clearly  a  right  to 
do  so. 

His  Lordship,  having  pointed  out  more  minutely  the  contra- 
dictory results  of  the  evidence,  added,  then  tlie  question  ulti- 
mately comes  to  this :  whether  the  defendant  had  or  had  not  fodder 
enough  on  hts  farm  to  sustain  his  cattle,  without  cutting  and  giving 
the  green  food  to  them  for  their  necessary  sustenance.  And  that  is 
one  which  Ought  not  to  be  weighed  too  nicely ;  for,  if  he  shews,  as 
the  jury  seems  to  have  thought,  the  fact  was  that  he  bought  more 


ftarm  or  lands,  (daring,  &c.)  dry  food  and  fodder, 
consiating  of  bay  and  itraw,  and  peai  halms  and 
huUsy  or  chaflT,  the  titlies  of  vAaeh  bay  and  of  the 
com  from  which  the  said  bulls  or  chaff  were 
produced,  had  been  rendered  or  paid  to  the  com* 
ploinant,  and  that  he  had  no  other  food  or  fodder, 
except  the  green  food  or  fodder  mentioned  in  the 
said  answer  to  said  complainant's  bill,  and  tbe 
grass,  which  was  growing  for,  and  afterwards  cut 
and  made  into  hay,  and  except  the  oats  which  he 
had  growing  in  the  year  1791  and  1792,  the  tithes 
of  which  he  had  compounded  with,  or  set  out  for 
complainant;**  he  also  swore,  **  that  the  whole 
of  the  said  dry  food  or  fodder  which  he  had  on 
his  said  farms  and  lands,  was  not  suflScicnt  for 


his  husbandry  horses,  without  the  said  green  food 
which  he  cnt  in  1798  wad  179S»  (the  period  co- 
vered by  the  billy)  and  that  the  straw  alone  was 
not  fit  for  his  hu^ndry  horses ;  and  that  his  bay 
was  bad  (being  outsides  of  ricks  and  reftise,)  and 
also  not  fit  for  them.  That  no  part  of  his  dry 
fodder  was  sold  by  him,  except  oats,  and  that 
all  his  hay,  peas  halm  and  straw,  (except  wlfiit 
straw  was  used  for  litter,)  was  consumed  by  his 
husbandry  horses :  that  when  the  green  food  was 
cut,  (in  the  months  of  Mtw,  June,  and  Jti/y,)  lie 
had  very  little  dry  fodder  left,  and  that  that  also 
was  not  proper  food  for  his  cart-horses,  and  that 
tbe  green  food  then  cut  by  htm  was  necesiarittf 
cut  for  their  support. 
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hay  than  he  sold,  it  ought  be  suflBcient;  and  if  that  were  not  fully     1818. 
and  satisfactorily  proved,  yet  where  there  was  not  a  gross  and     ^^^      ~ 
palpable  case  it  would  not  be  enough  to  call  upon  us  to  impeach        ▼. 
the  verdict  of  a  second  jury  by  granting  a  third  trial.  AUndg^, 

Then  the  smallness  of  the  amount  of  the  value  of  the  tithes 
sought  to  be  recovered  by  this  action  is  another,  and  would  per- 
haps done  be  a  sufficient  reason  for  our  refusing  the  extraordinary 
interference  of  sending  this  cause  down  to  be  tried  a  third  time. 
At  the  same  time  the  plaintiff  is  clearly  entitled  to  his  tithes,  unless 
the  exemption  be  fairly  made  out.  As  to  the  authority  of  the  cases 
in  the  Court  of  King^s  Bench,  Tindal  v.  Brawn  (a),  and  Metcd^y. 
Hally  where  it  was  said  that  the  cause  had  been  sent  down  over 
and  over  again,  till  the  jury  came  to  a  right  conclusion ;  the  ques- 
tion there  was  whether  the  notice  given  of  the  dishonour  of  a  bill 
of  exchange  was  reasonable  notice,  and  that  was  clearly  a  pure 
question  of  law,  and  for  the  sake  of  certainty,  in  commercial 
matters,  juries  should  not  be  suffered  to  trifle  with  established  and 
settled  questions.  This,  however,  proceeds  rather  on  questions  of 
fact,  and  whatever  points  of  law  may  have  be^i  discussed  in  the 
course  of  the  argument,  it  was  not  on  the  law  that  the  verdict 
rested,  for  it  depended  on  the  finding  of  the  jury,  whether  those 
points  would  arise  in  this  case  or  not,  and  therefore  I  think  this 
rule  should  be  discharged. 

Wood^  Baron.  —  I  am  of  opinion  that  there  ought  not  to  be 
another  new  trial  in  this  case.  There  have  been  two  trials  had 
already,  and  there  has  been  no  misdirection  on  either;  or,  if  there 
had,  it  has  been  in  &vour  of  the  plaintiff  and  therefore  he,  at  least, 
could  not  complain  of  that  But  I  think  the  judge  stated  the  law 
clearly  from  the  cases  of  Crawley  v.  Wells {b)^  and  ManteU  v.  Paine; 
and,  having  so  stated  the  law,  he  properly  directed  the  jury  as  to 
the  two  points  to  which  he  drew  their  attention;  but  those  two 
points  depend  on  the  facts,  and  those  fiicts  are  entirely  for  the  con- 
sideration of  the  jury,  for  they  were  the  proper  judges,  whether  the 
horses  were  used  in  husbandry,  apd  whether  the  green  fodder  cut 
for  them  was  proper  and  necessary.  Those  questions  of  fact  have 
now  been  laid  before  two  several  jurieS|  and  they  have  both  found 
verdicts  for  the  defendants.  The  true  principle  of  all  new  trials  is, 
that  the  case  has  not  been  properly  considered,  so  that  justice  may 
not  have  been  done,  and  therefore  alone  it  is  that  the  court  orders 
a  further  enquiry.  That  principle  was  laid  down  by  Lord  Mans- 
Jleld^  in  the  case  o(  Bright^  executors,  &c.  v.  Eynon{c),  where  the 
origin  and  histoiy  of  that  practice  are  entered  into,  and  the  reasons 
detailed. 

i._..M^  in-ii-i ■  1  _■  -■■ir-TT-    ■ ■ ■ — ' — ^ "^ ■ — ^ 

(a)  1  T.R.  171.     Meicaifi,  HaU,  cited.     Ibid. 
(6)  2  Leon.  87.     Cro.  Elii.  139.  (c)  1  Burr.  39:^. 
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1818.  In  this  case»  in  the  first  instancef  the  court  thought  that  there 
^ff^j^^  was  some  doubt  as  to  the  facts,  and  they  sent  it  down  to  a  new 
V.  ^  trial.  The  plaintiff  got  a  special  jury  (and  he  himself  prayed  a 
tales,  so  that  he  could  not  be  dissatisfied  on  that  ground) ;  when,  on 
fiiU  consideration,  that  jury  also  found  a  verdict  for  the  defiaidant 
After  such  repeated  investigation  1  think  that  the  case  ought  not  to 
be  sent  to  a  third  trial. 

It  is  true,  as  Sir  William  Ooeen  has  said^  that  there  is  no  limit  to 
the  discretionary  power  of  the  court  to  order  as  many  new  trials  as 
it  thinks  right ;  but  that  is  where  the  jury  mistake,'  or  n^lect,  or 
abuse  their  du^  by  finding  from  prejudice  contrary  to  law  on  a 
question  of  law ;  but  it  would  be  a  very  great  stretch  of  authority 
to  send  a  mere  question  of  fact  to  a  jury  three  times  succes- 
sively. You  might  as  well  at  once  annex  a  mandamus  to  the 
record  ordering  them  to  find  in  the  way  proposed,  and  thus  at 
once  take  away  from  them  their  peculiar  and  constitutional  province 
altogether. 

As  to  the  point  of  the  plaintiff  not  having  sufiiciendy  described 
his  title  in  the  declaration,  I  am  of  opinion,  that  if  there  be  a 
palpable  nonsuit  apparent  on  the  record,  the  court  should  not  send 
it  down  again  in  that  state,  for  that  would  be  absurd ;  I  certainly, 
myseU^  think  that  this  declaradon  is  bad,  but  I  do  not  mean  to  de- 
cide that  point  It  is  not  necessary  for  a  plaintiff  to  set  out  parti- 
cularly his  xthole  title  in  the  declaration,  but  he  must  state  enough 
to  bring  himself  within  the  words  of  the  statute  which  he  sues. 
He  should  have  stated  himself  to  be  the  farmer,  and  he  must  have 
proved  it,  for  it  is  necessary  for  him  to  bring  himself  within  some 
of  the  denominations  enumerated  in  the  statute.  I  think,  therefi>re, 
that  there  is  at  least  great  weight  in  that  objection. 

Then  the  smallness  of  the  sum  sued  for  is  in  itself  a  sufficient 
ground  for  refusing  to  send  this  cause  down  to  trial  a  thu*d  time, 
for  if  we  were  to  do  so  there  would  be  no  end  of  litigation. 

Garram  Baron.  —  The  court  can  never  have  any  wish  to  invade 
the  province  of  a  jury,  and  I  should  be  amongst  the  first  to  r^ret 
it,  if  any  such  jealousy  were  well-founded;  but  it  is  tlie  duty  of 
courts  where  juries  wantonly  find  verdicts  against  law  and  justice, 
out  of  mere  perverseness,  to  grant  new  trials  without  limit,  and  to 
send  down  the  fiicts  again  and  again,  till  they  find  a  more  sober- 
minded  jury.  On  the  evidence  given  in  this  case,  the  verdict  which 
has  been  found  is  not  one  which  I  should  have  given,  and  so  the 
first  jury  diought,  for  they  found  the  plaintiff  endded  to  something 
at  least,  although  they  ultimately  gave  their  verdict  for  the  defend- 
ant I  much  disapprove  of  the  manner  in  which  that  verdict  was 
given  altogether,  and  I  think  the  just  preponderance  of  the  evidence 
was  against  it     I  do  not,  however,  join  in  the  opinion  that  in  a 
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case  of  this  sort,  where  the  subject  matter  is  one  that  may  be  the  1818. 
ground  of  many  other  actions  of  the  same  nature  in  future,  the  ' 
smallness  of  the  sum  sought  to  be  recovered  is  alone  a  sufficient 
reason  for  refusing  a  new  trial ;  yet  as  the  plaintiff  must  have  paid  -^"^^^ 
the  costs,  that  makes  it  matter  of  serious  consideration,  how  &r, 
even  on  his  account,  we  should  be  justified  in  granting  it,  and  as 
it  is  turned  out  it  would  have  been  mercy  to  him  if  we  had  refused 
it  on  the  former  occasion,  {a)  Taking  all  these  circumstances  into 
consideration  together,  therefore,  I  concur,  generally,  in  thinking 
that  this  rule  ought  to  be  discharged.  Rule  discharged. 


H.  58  Geo.  III.    A.  D.  1818.     Scac. 

De  Whelpddle  v.  Milburn.    [5  Pri.  485.]  Feb,  \o. 

The  plaintiff,  lessee  of  the  impropriate  rectory  of  Ctan  IVhitton  a  metfura 
{Cumberland)^  had  filed  this  bill  for  an  account  of  tithes.     The  ^'''JJ^JJ^ 
plaintiff  had  filed  a  similar  bill  in  1809  for  the  same  object  against  lieu  of  the 
other  occupiers.     They  pleaded  the  same  modus ;  but  in  that  case  ^^  ^ 
an  account  was  decreed  (without  prejudice  to  the  defence  in  another  gnin,  u  « 
suit),  because  the  modus  was  not  properly  laid :  it  being  stated  to  be  ^^  *"^ 
payable  '^  by  certain  occupiers,"  without  shewing  by  wkom  it  was  WberetitlM 
payable.     The  defendants,  in  the  last  suit,  filed  a  cross-bUl  to  esta-  ^e^^^th- 
blish  the  same  modus  against  the  plaintiff  as  lessee,  and  the  dean  '^  memoiy, 
and  chapter  of  Carlisle  as  impropriate  rectors,  but  that  bill  was  or-  able  inT 
dered  to  stand  over,  for  the  purpose  of  making  the  ordinary  a  party.  pvuii>  •^ 
The  defendants,  in  the  present  suit,  set  up  a  parochial  modus  of  torj  pay- " 
fifleen  eskeps  of  oats  or  havermeal,  payable  yearly  on  or  about  the  '^«'^^«x- 
1st  of  Juney  to  the  rector,  &c.  in  lieu  of  the  tithes  of  corn  and  grain,  the  wfuie 
by  the  several  and  respective  occupiers  of  lands  within  the  parish  ^2^^* 
of  Cum  Whitton.    And  they  stated,  that,  for  the  convenience  of  the  tun,thoiu^ 
several  occupiers,  the  eskeps  had  been  apportioned  in  certain  shares  ^  ^|t^ 
amongst  themselves  by  agreement,  but  that  the  rector  was  entitled  and  oocu- 
to  resort  to  any  of  the  occupiers  for  payment.  22»  the**" 

The  plaintiff  endeavoured  to  shew  that  the  fifteen  eskeps  of  oat-  quettioa 
meal  were  paid,  not  as  tithe  but  as  rent,  in  consequence  of  an  ^Innordu- 
understanding  between  their  lessee  and  the  occupiers  producing  a  *nct  moiu* 
contributory  arrangement  conformable  widi  such  payment;  or  that  ^  i^^ 
it  was  a  fitrm  modus  covering  only  the  respective  farms  of  the  ^  answer 
several  contributors,  and  not  a  payment  in  lieu  of  the  tithe  of  com  rector,  toe 
of  the  votiXle  parish.  The  defendants*  on  the  other  hand,  proved  *^  ^  ^ 
general  non-payment  of  the  tithes,  and  they  gave  in  evidence  the  motfiu  of  • 
answer  of  the  dean  and  chapter  in  a  suit  instituted  in  this  court,  "?^  ^ 


(a)  Sec  on  that  point  Macrow  ▼.  iSTotfy  I  Burr.  11. 
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1818.     S  Jac.  2.  by  t7»  Bird^  owner  and  occupier  of  an  estate  in  the  parish, 
to  establish  a  modus  of  three  bushels  of  oatmeal  in  lieu  of  tithes,  in 


2>a  Wks^' 

dale       which  answer  the  appropriators  admitted  the  payment  ^  of  fifteen 

liiilum,  ^^^P^  ^^  oatmeal  for  and  in  lieu  of  the  tithe  of  com  and  grain 

growing  vnthm  the  said  pariskJ* 

ooe  fimn^  l^^e  admission  of  this  answer  was  objected  to,  on  the  ground, 
admitting  that  the  dean  and  chapter  of  that  day  could  not  bind  their  sue* 
rish  is  f^  cessors  by  any  admissions ;  that  there  was  no  decree  in  the  cause; 
^^P!''^  that  the  bill,  in  answer  to  which  it  was  put  in,  had  only  set  up  a 
ation  of  a  Jiirm  modus ;  but  the  Lord  Chief  Baron  admitted  it 
cwnmut-  'pfjg  Lord  Chief  Baron  now  gave  judgement 
mea],  is  not  It  is  admitted,  that  all  tithable  matters  are  payable  in  kind  ex* 
Sbi^  "bS^  ^P^  ^™  ^^^  grain ;  with  the  exception  of  that,  therefore,  there 
stroi^  evi-  must  be  a  decree  for  an  account  of  all  the  tithes  sou^t  by  the  bilL 
pro^adis-  (^^  Lordship  then  stated  the  particulars  of  the  claim  in  that 
tndmodut,  respect,  and  the  defence  set  up.)  The  objections  which  were  made 
laid  to  be  ^^  ^^®  legality  of  that  mode  of  commutation  (the  eskeps  of  oat- 
payable  by  meal)  were  not  very  earnestly  pressed,  and  no  case  was  cited 
occupien»"  against  it  The  only  question,  therefor^  is  whether  the  con- 
uncertain  tract  is  sufficiently  ancient,  and  whether  it  is  borne  out  by  the 

and  insttffl-        . ,  *^ 

dent  evidence. 

ert^ibh  ^      ^^  ^^  certainly  been  proved  satisfactorily,  that  no  tithe  in  kind 
modus         has  ever  been  paid  in  this  parish  for  com,  as  far  as  memory  can 
d^°l!!£id      ^^^^'    The  mode  of  rendering  the  payment  anciently  is  not  very 
chapter  as    accurately  described,  nor  is  there  any  account  of  its  origin  given 
^1^51^^®    even  by  evidence  of  reputation,  nor  any  explanation  of  the  reason 
and  patron    of  the  render,  unless  it  were  in  lieu  of  tithes.     All  otlier  tithes  are 
avyp^^  payable  in  kind ;  it  must,  therefore,  have  had  relation  to  the  tithe 
of  com.     I  have  no  difficulty  in  saying,  that  I  feel  considerable 
embarrassment  on  the  evidence  which  has  been  given.     The  ob- 
servations which  have  been  made  on  it  deserve  much  attention ;  and 
I  cannot  see  any  thing  that  enables  me  to  say,  whether  the  pay- 
ment has  been  made  as  a  modusj  or  whether,  if  it  were^  it  has  been 
payable  for  the  whole  of  the  parish,  or  only  for  parts  of  it:  but  the 
answer  which  has  been  read  relieves  me  from  great  part  of  the 
difficulty.     His  Lordship  read  the  passage  already  extracted :  that 
is  clearly  a  very  extensive  and  general  admission.     Whether  the 
defendants  were  well  advised  or  not,  in  so  answering,  I  do  not  pre- 
tend to  say ;  but,  after  thatadmission,  it  is  impossible  that  I  can 
decree  an  account  of  the  particulars,  unless  the  plaintiff  take  an 
issue,  and  that  shall  be  found  in  his  favour. 
The  following  issue  was,  therefore,  ordered : 
Whether  from  time,  &c.  there  have  not  been,  and  was  then 
payable  to  the  rector,  &c.   by  the  several  and  respective 
occupiers,  &c.  fifteen  eskeps,  &c.  as  a  parochial  modus^  or 
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prescriptive  payment  for  the  tithes  of  corn,  &c.  on  all  the     1818. 
lands,  as  well  old  inclosures  as  new.  ^  jfjw  - 

~====-====S-5  dale 

H.  58  Geo.  III.    A.D.  1818.     Scac.  ^^rn. 

Wilmot  y.  HeUaby.    [Dan.  116.]  jan,  S9. 

The  bill  was  filed  by  the  rector  of  Trudey  in  the  county  of  s.c. 
Derby^  against  the  occupiers  of  lands  within  certain  parishes  called  ^  roctOT  b 
Grangefield  and  Mansfield^  for  an  account  of  tithes.  not  entitled 

Tlie  defence,  by  part  of  the  defendants,  was,  that  the  lands  in  ^  ^^^ 
their  occupation  were  part  of  the  possession  of  the  dissolved  abbey  of  right, 
of  Croxden^  and  that  they,  with  all  tithes,  were  granted  by  the  def^dant 
crown,  temp.  Hen. 8.   to   Thomas  Fytche   and   his  son,   and  had  ^^?P* 
ever  since  been  enjoyed  by  the  owners  of  the  land  for  the  time  title  to  tiie 
beiniF.  *'''*f*_ 

The  defence  was  supported  by  a  viariety  of  terriers,  and  by  evi*  him. 
dence  of  constant  non-payment  to  the  rector :  the  plaintiff  rested 
on  his  rectorial  right ;  and  the  Lord  C.  Baron  held  the  defendant's 
case  to  be  sufficientiy  established. 

Martin  and  DcmdesweU^  for  the  plaintiff,  insisted  on  the  rectoi*'s 
right  to  an  issue. 

Dauncey^  Cookey  Wingjteld^  and  PhiUimore,  for  the  defendants, 
contended  that,  where  a  defendant  sets  up  a  grant  of  tithes  sup* 
ported  by  constant  non-payment,  not  met  by  opposite  testimony, 
the  rector  is  not  entitled  to  an  issue ;  and  cited  Barker  v.  Barker  *f  *  Supn 
Scott  v.  Airey  t»  StrtUt  v.  Baker  J.  ^  3„p^ 

Lord  Chief  Baron.  —  Nothing  can  be  more  clear  than  this  is  '174. 
against  the  rector.     I  must  confess,  however,  that  hitherto  I  always  HacT* 
thought  a  rector  was,  in  all  cases,  as  much  entitied  to  an  issue 
as  an  heir  at  law ;  but  the  cases  which  have  been  cited  cannot  be 
got  over.  Bill  dismissed. 


Jau96fS7» 


H.  58  Geo.  III.    A.  D.  1818.    Scac. 

Drake,  Clerk,  v.  Smyth  and  others.     [Dan.  104.] 
The  Lord  Chief  Baron.  ^-3. 

This  is  a  bill  filed  by  the  Rev.  Mr.  Drake  against  Mr.  &nyth  s.c. 

and  other  defendants,  for  several  species  of  tithes.   Lord  Westmore-  \  modutof 

land  has  been,  made  a  party  to  the  suit,  as  owner  of  a  portion  of  fd.an  acre 

the  tithes ;  but  there  is  no  case  made  out  against  him,  and  the  bill  ^^of  hay, 

must,  therefore,  be  dismissed  as  against  him  with  costs.  The  plain-  supported 

tiff  claims  tithes  throughout  the  whole  parish,  and  the  parish  is  di-  eridenceof 

vided  into  four  townships,  three  of  which  are  in  the  occupation  of  """n*««"- 

^  nipted  pay- 
some  of  the  defendants,  and  those  defendants  set  up  a  modus  o(Sd.  ment,a8far 

per  acre  in  lieu  of  the  tithe  of  hay.    The  other  defendants  occupy  ^  ^""^^ 
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1818.     the  other  township  otShartst&n^  and  insist  on  a  modus  of  5s.  for  the 

jy^^^      tithe  of  hay  in  that  township.    All  the  defendants  unite  in  insisting 

▼.         on  three  parochial  moduses:  xnz.  Id.  for  every  sheep  shorn  in  the 

^^"^'      parish  in  lieu  of  the  tithe  of  wool;  SA  for  every  lamb;  Si  milch 

memory      COWS,  and  lO^d.  called  house  dues^  alleged  to  be  payable  in  lieu  of 

and  not^  ^^  Other  tithable  matters  grown  and  produced  in  the  parish.     I 

butted  by     have  looked  through  the  evidence  with  all  the  care  I  could,  and 

but  ineon-    Cannot  find  any  instance  of  tithe  in  kind  having  been  rendered  for 

Hstent  with  any  of  these  articles.    The  defendants  have  also  proved  the  money 

roeotwy       payments  for  a  considerable  time  back :  consequently,  the  burthen 

survey  sent  jg  thrown  upon  the  plaintiff  of  irettinff  rid  of  the  impression  made 

to  an  issue*  r  r  o  o  r 

A  modus  oi  by  their  evidence.     With  respect  to  the  Sd.  allied  to  be  payable 

2'tiSi'^f  '^^  *®  ^**®  ^^  ^^y  ^^  ^®  townships  of  JVarmfieldj  Heath,  and 
bfty  of  a  Kirkthorpej  it  is  said  that  the  Ecclesiastical  Survey  is  inconsistent 
JJJ[^]^'  with  such  a  modus ;  and  certainly  if  the  Ecclesiastical  Survey  were 
rebutted  entitled  to  any  credit,  I  should  incline  to  the  same  opinion  :  but  I 
^nsti^g  '^^^^  ^^^  experience  enough  to  teach  me,  that  no  great  reliance  is 
it  to  be  to  be  placed  on  documents  of  that  descripticm.  The  parish  register 
^^^^^  is  then  produced :  it  is  not,  properly  speaking,  a  terrier,  but  a  book 
^^^rgrown  which,  being  kept  in  the  parish  chest,  and  the  property  of  all  the 
PardeW-  parishioners,  is  admissible  as  evidence.  This  book  contains  an 
^^f^^  entry,  dated  in  1698,  purporting  to  be  a  terrier :  which  entry  says, 
a  variety  of  that  one  moicty  of  the  tithe  of  com,  and  all  other  tithes  great  and 
^—■jT*"  small,  except  the  other  moiety  of  com  tithes,  belong  to  the  vicar, 
the  terriers,  If  I  pay  any  regard  to  the  subsequent  documents,  I  cannot  say  thai 
^^^^  this  document  is  entitled  to  that  weight  which  the  counsel  for  the 
those  arti-  plaintiff  have  ^ven  to  it.  I  think  it  was  intended  merely  to  mark 
pim^e  to  ^^^  distribution  of  the  tithe,  and  not  the  manner  of  renderii^  it ; 
the  vicar,  and  that,  if  any  presumption  could  arise  from  it  in  favour  of  the 
sd.  a  lamb,  ^^<^^9  such  presumption  would  be  overthrown  by  the  subsequent 
noe  so  rank  instmments  which  have  been  produced.  In  addition  to  this,  there 
tried  by  a  is,  in  the  same  book,  an  entry  which  completely  militates  against 
^Tte  Ecci  ^"^  ^  presumption.  The  memorandum  which  has  been  read,  after 
aiaiticai  mentioning  the  payments  for  the  tithe  of  hay,  says,  *^  those  sums 
not  ma-"*  ^^^  afterwards  reduced  to  8rf.  per  annum.**  This  entry,  connected 
pHoitly  to  with  the  actual  payment  of  the  8^2.  which  has  been  proved  for  so 
long  a  period,  forms  a  very  unfortunate  feature  in  the  case :  the 
vicar  himself  signs  the  book,  and  calls  it  a  modus  for  tithe  of 
hay.  It  is  evident,  therefore,  that  it  was  a  modus :  for  he  calls 
it  so  in  opposition  to  the  composition  stated  in  the  book.  The 
other  terriers  are  all  in  the  same  terms  with  that  of  1764,  with 
the  exception  of  the  memorandum.  ,  They  are  all  signed  by  the 
:  vicar  and  other  necessary  parties ;  and  they  all  say,  that  there  is 
a  modus  of  8^.  throughout  these  townships  for  the  tithe  of  hay,  and 
this  Bd.  is  proved  to  have  been  invariably  paid,  and  to  have  been 


be 
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paid  as  a  modus  ;  an  issue  must  therefore  be  directed.  As  to  this  1818. 
modus  of  5s.  alleged  to  be  payable  for  Sharlstonj  that  stands  "^^J^ 
upon  a  different  ground.  The  defendants  by  their  evidence  cer-  ▼. 
tainly  make  out  a  good  pfimd  facie  case ;  but  according  to  their  ^^^ 
case  the  Ss.  is  payable  for  all  the  bay  in  the  township.  The 
terriers,  however,  confine  it  to  hay  grown  in  the  crofts.  These 
instruments  must  be  considered  as  declaratory  of  the  vicar's  right ; 
they  are  as  correct  in  point  of  form  as  any  terriers  I  ever  saw,  and 
constitute  a  complete  chain  of  evidence  from  1716  to  1809. 
There  is  no  mention  of  this  payment  of  5^.  in  the  entry  in  the 
register ;  the  first  mention  of  it  that  occurs  is  in  the  terrier  of 
1716 ;  it  is  there  said  that  Ss.  is  payable  for  all  the  hay  in  their 
crofts;  but  nothing  is  said  about  hay  growing  elsewhere.  That 
certainly  confines  the  payment  to  hay  grown  in  crofts.  It  is 
observable  that  the  first  payment  of  Scf.  is  payable  for.  all  the  hay 
in  the  other  township,  but  here  it  is  limited  to  the  crofts :  all  the 
other  terriers  are  in  the  same  form.  I  am  convinced,  therefore, 
that  this  payment  of  55.  is  applicable  only  to.  hay  grown  in  crofts ; 
the  terriers  also  state  a  mm  decimando  as  to  the  rest  of  the  hay, 
and  that  renders  the  case  more  clear.  For  these  reasons  I  think 
this  modus  cannot  be.supported*  and  must  decree  an  account  of  the 
tithe  of  hay  in  ShfitrlsUm.  >  The  other  payments  set  up  by  the 
defendants  are  parochial.  Except  those  called  the  house  dues, 
which  are  payable  at  Easter^  they  are  all  laid  as  payable  at 
Lammas,  The  parol  evidence  supports  these  payments:  and 
so  do  the  receipts,  but  they  are  certainly  of  modern  date. 
Here,  also,  we  must  refer  to  the  terriers;  that  of  1716  is  nega- 
tive evidence  of  the  non-existence  of  these  modusesj  for  it  men* 
tions  wool,  lambs,  pigs,  geese,  ducks,  apples,  plums,  &c,  as 
part  of  the  tithes  due  to  the  vicar.  I  never  saw  any  terrier  which 
mentioned  the  tithes  of  particular  articles  as  being  payable,  unless 
the  tithes  of  those  articles  were  payable  in  kind.  The  terrier 
of  1716  is  followed  by  others,  all  in  precisely  the  same  words, 
and  all  signed  by  the  churchwardens  and  principal  inhabitants. 
The  terrier  of  1809  is  a  written  declaration  by  the  parish  that 
the  vicar  is  entitled.  It  is  voluntary  on  the  part  of  the  parish, 
the  vicar  not  having  signed  it  The  entry  in  this  terrier  respecting 
the  payments  to  the  late  vicar  in  lieu  of  the  tithe  of  wool,  &c.,  is  a 
strong  declaration  of  the  vicar's  right  to  the  tithes  in  kind,  since  it 
affords  a  clear  declaration  of  the  origin  of  the  money  payments, 
and  shews  that  they  were  made  in  consequence  of  some  arrange- 
ment  with  the  former  vicar.  This  circumstance  is  very  strong 
indeed ;  and,  connected  with  the  other  terriers,  which  are  equally 
strong,  operate,  I  thinkf  as  a  complete  declaration  of  the  right  of 
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1817*     the  vicar  to  tlie  tithes  of  these  articles  in  kind.     As  to  the  payment 

j^^^j^      of  the  10^,  that  covers  certain  matters  mentioned  in  the  terriers, 

T.        in  addition  to  which,  there  is  no  allusion,  in  any  of  them,  as  to  any 

^*^**     of  the  small  tithes  being  covered  by  these  payments.   I  think,  there* 

fore,  these  moduses  cannot  be  supported,  and  that  there  must  be  air 

account  taken  of  the  matters  alleged  to  be  covered  by  them. 

I  have  been  very  much  pressed  as  to  the  modus  for  lambs,  but 
have  no  difficulty  in  declaring  my  firm  opinion  to  be,  that  a  court 
of  equity  is  as  much  bound  to  decide  on  questions  of  fact  as  a  jury; 
and,  therefore,  if  I  were  to  see  a  payment  attempted  to  be 
set  up  of  Is.  for  a  lamb,  I  should  feel  bound  to  decide  that  it  is  a 
rank  payment.  With  respect,  however,  to  the  present  modus,  I 
must  say,  that  although  my  private  opinion  may  be  that  it  is  rank, 
yet  I  must  send  it  to  a  jury,  and  I  will  tell  you  why :  when  I  see  a 
modus  of  Sd.  a  lamb,  I  know  that  was  a  great  price  at  the  period 
when  this  must  be  supposed  to  have  originated ;  yet  it  is  not  such 
a  price  as  may  not  have  been  given  for  it  at  that  time.  There  is  a 
great  difficulty  in  ascertaining  what  the  value  of  any  particular 
article  was  in  the  time  o(Rich.  1.  The  value  of  a  lamb  may  have 
been  different  in  different  parts  of  the  kingdom,  as  is  the  case  at 
the  present  day.  Although  the  price  is  certainly  large  for  that 
period,  yet  it  is  not  so  large  but  that  it  is  possible  a  lamb  may,  in 
some  places,  have  produced  that  sum ;  and,  therefore,  the  best  way 
is  to  leave  it  to  a  jury,  who,  from  reference  to  the  state  of  cultiva- 
tion or  of  luxury  at  the  time^  may  have  much  better  opportunities 
of  ascertaining  the  fact  than  I  can  have  at  this  moment,  (a) 

Account  decreed  with  costs,  as  to  all  tithable  matters  prayed  for, 
except  hay  in  the  townships  of  Warmjkld,  Heath,  and  Kirkthorpe, 
respecting  which  there  must  be  an  issue  to  try  the  modus  set  up  by 
the  answer. 


Sittings  after  Tr.  58  Geo.  III.    A.D.  1818.     Scac. 

S.  C.    [6  Pri.  100.] 

Upon  a  motion,  pursuant  to  notice^  that  the  plaintiff  should 
forthwith  name  an  attorney  in  the  office  of  pleas  to  appear  and  ac- 
cept the  issue  directed  in  the  cause,  or  that  the  issue  should  be 
taken  pro  confesso,  the  court  held  the  application  premature,  and 
hel4  the  <Jourse  to  be,  to  move  to  take  the  issue  pro  confesso,  if  the 
plaintiff  do  not  go  to  trial  in  pursuance  of  the  decree. 


(a)  Laytig  v.  Tdrb&rou^  n^pra  1841. ;  where  the  cases  are  collected  and  commented 
on  by  the  Court. 
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H.  58  Geo.  III.     A.D.  1818.    Scac.  jisis^ 

Jenkinsmy  Clerk,  v.  Bcyston  and  others.    [Dan.  121.1  Jenkhu^ 

The  Lord  Chief  Baron.    The  plaintiff  in  this  case  is  the  rector    *^''*«- 
of  Leverington^  in  the  county  of  Cambridge:  the  general  right  of  "(^^^f' 
the  plaintiff  to  the  tithes  of  the  parish  is  admitted,  but  the  defend-  Feb.  lo. 
ants,  who  are  the  occupiers  of  some  lands  in  the  parish,  set  up  S.  C. 
different  payments  in  lieu  of  titles  in  kind.     As  to  the  three  first  ^J^  ^' 
modtises^  namely,  the  2d.  per  acre,  for  grounds  mown  between  the  !<*•  for 
Sea  Dyke  and  Catile  DyJce\  the  1  Jrf.  per  acre  in  the  Hanefield:  and  ^|[^.  ^f 
the  third  modftSy  of  Id.  per  acre  on  the  grounds  mown  between  the  2rf.  for  each 
High  Fen  Dyke  and  Cattle  Dyke ;  it  is  impossible  that  they  can  be  good;  of 
maintained  in  this  suit;  for  supposing  them  to  be  decided  to  be  ^'*^^.  .. 
good  in  a  proper  case,  it  is  not  shewn  upon  this  record,  or  indeed,  that  hashMl 
allied,  that  any  of  the  defendants  occupy  any  of  those  grounds,  and  butoneaUf, 
it  being  admitted  that  the  tithe  of  hay  is  due  in  general,  and  that  milk  and 
only  those  lands  are  covered  by  a  modus :  unless  the  defendants  proJ^*^ 
prove  that  they  occupy  those  lands,  or  some  of  them,  of  course  they  ing  by  such 
must  be  liable  to  the  payment  of  tithes,  and  there  must  be  an  ac-  beiTe^ez- 
count  of  tithe  hay  taken.     Whether,  if  they  occupy  any  lands  thus  nptthe 
supposed  to  be  covered  by  those  modusesj  they  will  think  it  advis-  ^  cvStom ' 
able  to  set  up  such  payments   as  they  have  set  up  in  respect  of  that  calTes 
those  lands,  I  cannot  presume  to  say ;  but  upon  this  record  I  must  to  be  de- 
decide  against  them,  whatever  regard  may  be  due  to  the  proceed-  W^e^d  at 
ings  in  the  ancient  suit,  {a)  which  has  been  so  much  relied  on.  the 


owner 


With  respect  to  those  proceedings  I  shall  not  say  any  thing  at  pre-  j^^****'^ 
sent,  but  I  will  proceed  to  look  through  the  moduses^  as  if  that  suit  weeks  old, 
had  not  existed.     Having  disposed  of  the  modus  for  hay,  the  next  ^  rf^J? 
modus  insisted  on  is  '*  1^.  for  every  foal : "     I  do  not  see  any  ob-  year  as  tba 
jection*  to  that,  provided  it  can  be  proved ;  and  therefore  there  ^^  ,j^ 

to  spare  them,  not  hindering  his  breed,  and  if  the  parson  delay  fetching,  to  pay  for  the  keeping,  bad. 
A  custom  that  tithe  Iambi  should  be  delivered  the  1st  day  of  May,  and  that  if  any  person  have  under 
seven  lambs,  he  is  to  pay  for  every  lamb  a  halfpenny,  and  if  seven  lambs  and  under  ten,  one  lamb  ; 
and  to  be  allowed  for  every  lamb  sliort  often,  a  halfpenny,  and  so  likewise  for  any  odd  number ;  and 
that  lambs  falling  after  the  Ist  day  of  May,  are  to  be  kept  until  a  month  old,  and  if  longer,  tha 
keeping  to  be  paid  for,  bad  for  uncertainty.  A  custom  that  pigs  should  be  delivered  at  the  will  of  tht 
ewner  after  they  be  nine  days  old ;  and  that  if  the  parson  delay  the  fetching  thereof,  he  tliould  pay 
for  the  keeping,  bad.  A  custom  that  geese  should  be  delivered  in  kind  before  Midtummerf  and  that 
if  any  person  hss  seven,  he  should  pay  one  halfpenny  for  each ;  and  that  if  seven  and  under  ten,  he 
ahould  be  allowed  for  them  that  want  often,  one  halfpenny  for  each,  and  so  for  an  odd  number,  good. 
A  custom  with  respect  to  wool,  that  the  parson  should  liave  the  tenth  stone  or  pound  prt*sently  after 
clipping  ;  and  that  any  person  selling  sheep  out  of  tlie  parish  after  Candlemas  Day,  and  before  clip- 
ping, &uld  nevertheless  pay  Id,  for  the  wool,  good.  A  custom,  that  of  rape  seed  the  tenth  bushel 
ahould  be  rendered  ready  dressed,  the  parson  allowing  for  the  dressing  id.  per  bushel,  bad  for  uncer- 
tainty, it  not  being  stated  what  was  to  be  rendered  for  a  less  quantity  than  a  bushel.  Qu.  Whether  a 
custom  to  render  the  tenth  tree  felled,  is  a  payment  in  kind  for  wood.  ModMt  of  1  d.  at  Easter  for  every 
acre  of  reed  ground,  good.  A  custom  to  pay  two  eggs  for  every  hen  or  duck,  and  for  every  cock  or 
tirake  three  eggs,  in  lieu  of  the  tithe  of  eggs  is  bad.  Moduses  and  customs  established  by  a  decree 
made  upon  a  bill  to  establish  a  modiM^  to  which  the  patron  and  ordinary  wore  not  parties,  not 
«llowed. 


(a)  Swdner.  Pern,  l,Wood*s  Deer.  341. 
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1818.     must  be  an  issue  upon  ^HtmoduSf  in  case  the  rector  shall  think 
Jenkmton    P'^P^  to  have  one.     The  next  modus  \Sj  "  for  each  milch  cow 
T.        2(f."     I  see  no  objection  to  thaL     **  And  for  every  heifer  that  hath 
^^9^*^^     had  but  one  calf,  Id^  for  and  in  lieu  of  mUk ;  and  all  profits  arising 
by  such  cow  and  heifer,  except  the  calf.''     I  confess,  though  a  great 
deal  of  observation  has  been  made  upon  the  profits  arising  firom  the 
cows  and  heifers,  I  see  no  difficulty  in  the  case.  The  word  ^^  profits  ** 
may  be  all  surplusage,  but  that  is  no  objection.     With  respect  to 
calves,  which  is  the  next  modus^  *^  calves  in  kind  to  be  delivered  at 
the  will  of  the  owner,  after  they  be  three  weeks  old,  and  at  such 
time  of  the  year  as  the  owner  thinketh  best  to  spare  them,  not  hin- 
dering his  breed,  and  if  the  parson  delay  the  fetching,  to  pay  the 
keeping;''  here  the  calf  is  to  be  kept  till  three  weeks  old,  or  till 
such  time  of  the  year  as  the  owner  thinks  best  to  spare  him.     The 
law  in  general  fixes  the  render  of  the  animal  to  the  time.it  can  live 
without  its  mother;  but  this  rule  certainly  may  be  varied  by  the 
custom  of  different  places.     This  custom,  however,  appears  to  me 
to  be  perfectly  unreasonable,  for  if  the  delivery  of  the  calf  be  to  be 
at  the  will  of  the  owner,  that  will  may  be  determined,  perliaps,  the 
moment  after  the  three  weeks  have  expired,  or  at  the  end  of  half  a 
year ;  and  yet  the  parson  is  obliged  to  pay  for  the  keeping,  if  the  farmer 
choose  to  keep  it  after  a  certain  time :  I  am  therefore  of  opinion  there 
must  be  an  account  taken  of  the  tithe  of  calf.    The  custom  with  re- 
spect to  the  lambs  is  stated  thus:  **  lambs  in  their  kind  to  be  ddivered 
the  first  day  of  May  s  and  if  any  person  have  under  seven  lambs,  he 
is  to  pay  for  every  Iamb  one  hal^nny ;  and  if  he  have  seven  lambs» 
and  under  ten,  he  is  to  pay  one  lamb ;  and  to  be  allowed  for  evexy 
lamb  that  wanteth  of  the  ten,  one  halfpenny,  and  so  likewise 
for  every  odd  number  of  lambs,  and  so  likewise  for  calves : "  so  that 
there  are  two  modmes  for  calves ;  ^^  but  if  any  person  hath  under 
seven  calves,  or  an  odd  number  of  calves  under  seven,  and  sell  any 
of  them  to  the  butcher,  he  shall  pay  to  the  parson  the  tenth  part  of 
the  money  which  they  are  sold  for ;  and  the  tithe  of  lambs  shall  be 
paid  in  kind,  as  well  of  those  that  fall  after,  as  those  that  fiJl  be- 
fore the  1st  of  Jlfoy,  respect  being  always  had  to  the  number  of 
Iambs,  according  or  pursuant  to  the  above  prescription  or  modus^ 
save  that  those  that  fall  after  May  day  are  to  be  kq)t  by  the  owner 
until  a  month  old,  and  if  longer  he  is  to  be  paid  for  keqjing;  "  so 
that  if  the  lamb  is  not  fit  to  be  delivered  at  a  month  old,  heia  to  be 
paid  fbr  keeping  it,  though  he  is  bound  by  law  to  keep  it  dll  it  is 
fit  fiir  delivery.     ^*  And  so  of  lambs  that  fall  within  a  montb  before 
May  day,  which  are  to  be  kept  by  the  owner  until  a  month  old, 
and  if  longer  he  is  to  be  paid  for  the  keeping."     I  cannot,  mysell^ 
make  any  thing  of  this  allegation  of  a  modus  i  and  not  understand- 
ing it,  and  not  seeing  how  it  is  possible  to  be  a  reasonable  things  I 
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must  consider  it  as  a  bad  modus.  The  neitt  is  **  pigs  in  their  kind  to  1818. 
be  delivered  at  the  will  of  the  owner,  after  they  be  nine  days  old,  3^J[]J^^. 
and  if  the  parson  delay  fetching  thereof  he  is  to  pay  for  the  keep-  ▼. 
ing  thereot"  The  delivering  at  the  will  of  the  owner  seems  to  me  *^**^' 
to  be  a  decisive  objection.  This  modus  must  be  considered  invalid. 
The  next  is  ^  geese  in  their  kind  to  be  delivered  before  Midsummer y 
and  if  any  person  have  under  seven  pigs  or  geese,  he  is  to  pay  for  every 
pig  or  goose  one  halfpenny ;  and  if  he  have  seven  and  under  ten  he 
is  to  pay  one,  and  be  allowed  for  them  that  want  of  ten  one  halfpenny 
a  piece,  for  every  one,  and  so  of  an  odd  number  of  pigs  or  geese." 
Now  with  respect  to  this  I  do  not  know  that  there  can  be  any  reason- 
able objection  to  it;  therefore  there  must  be  an  issue  directed  concern- 
ing it  if  the  rector  choose  it.  Then  with  respect  to  the  custom  for 
*^  wool,  the  tenth  stone,  or  the  tenth  pound  presently  after  the 
sheep  be  dipt ;  and  if  any  person  sell  any  sheep  after  Candlemas 
Day^  before  they  be  dipt,  they  do  pay  for  their  wool,  for  every  sheep 
a.1^2.,  if  they  do  sell  them  out  of  the  parish."  I  do  not  know  that 
there  is  any  objection  to  that.  The  next  is  '^  rape-seed,  the  tenth 
bushd  ready  dressed,  the  parson  allowing  for  the  dressing  Id.  the 
bushd."  The  objection  to  that  seems  to  be  this :  that  supposing 
there  be  no  bushd,  or  a  bushd  and  a  half,  nothing  is  said  as  to 
what  is  to  be  paid  then.  I  do  not  see  how  this  can  be  considered  as 
a  valid  modusj  without  stating  it  more  distinctly  than  it  is  stated 
here.  There  must  be  an  account  taken  of  rape-seed.  *^  Wood, 
the  t^th  tree  when  felled."  (a)  I  used  to  think  it  would  be  in  kind, 
but  I  understand  the  decisions  of  this  court  have  shaken  that 
question.  But  there  has  been  no  wood  cut  by  the  occupiers  and 
therefore  there  is  no  occasion  to  decide  this  question.  There  is 
another  custom ;  ^*  Item  for  every  acre  of  reed  ground  that  is  hroketiy 
cropt,  or  mown,  in  the  year.  Id"  I  see  no  objection  to  that. 
<<  Item  at  Easter  tithe  eggs,  viz.  for  every  hen  or  duck  two  eggs," 
supposing  there  are  five  hundred :  ^*  and  for  every  cock  or  drake 
either  of  them  three  eggs ;  "  that  cannot  be  good.  —  Then  ^*  the 
inhabitants  are  to  pay  to  the  parson  yearly,  for  every  acre  of  fed 
ground  in  the  said  parish,  {Tkrackenhold  not  included ) ;  now  in 
this  case  Tkrackenhold  is  not  distinguished  at  all ;  therefore,  the 
otgection  applying  to  the  three  first  moduses  will  apply  here ;  this 
cannot  stand,  **  for  heit)age  Id^  or  the  fall,"  at  the  parson's  elec- 
tion :  whlit  this  is,  I  do  not  know.  **  For  every  dove-house  Sd, ; 
for  every  house  having  an  orchard  or  cherry-house,  so  as  it  be 
above  half  an  acre  of  land  Is  •  For  every  acre  of  new  improved 

grounds  in  the  marsh  or  fen  which  shall  be  mown,  2d. ;  and  for 

------       -^  I 

(a)  **  The  tenth  tree  when  felled  of  twenty    first  planting,  hut  if  felled  hefore  from  the  last 
years*  growth,  or  under,  which  twenty  years,  k    felling  thereof." 
ntTer  felled  before,  was  to  be  reckonml  from  the 
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1818.  every  such  acre  f<^  there  Id.,  or  the  fall,  at  the  election  of  the  par^ 
Jenkimon  ^^°'  ^^^^  grounds  sown  with  clover  or  such  like  seed,  for  the  use 
y.  and  purpose  of  feeding  horses,  sheep,  or  beast,  neat  or  profitable, 
^*^^'  shall  be  accounted  as  feeding  land,  and  not  otherwise ;  and  in  case 
the  parson  shall  take  the  fall,  then  in  such  year  he  is  not  to  have  the 
Id* per  acre  herbage,  neither  in  the  old  grounds,  nor  new  improved 
grounds."  We  must  always  consider  throughout  this  case  what 
these  grounds  are.  They  are  grounds  belonging  to  the  Bedford 
Level.  ^^  Tithe  of  cole-seed,  mustard-seed,  and  turnip-seed  upon 
lands  tilled,  ploughed,  or  sown,  or  ordered  to  that  purpose,  shall 
be  paid  in  the  same  manner,  and  proportionably  as  rape-seed  is 
said  to  be  payable.  That  modus  being  a  new  improvement,  shall 
be  paid  in  kind.  For  eveiy  mill  for  the  grinding  of  corn  within  the 
said  parish,  such  modus  or  payment  shall  be  paid  therefore  as  is,  and 
has  been  heretofore  paid  for  the  same ; "  that  is  nothing.  ^'  That 
due  notice  be  given  to  the  minister  to  take  his  tithe  before  any  corn 
or  grain  be  carried  from  off  the  premises ;  that  by  the  word  *  fiiU,^ 
shall  be  meant  and  intended  the  profits  of  wool,  lambs,  and  calves, 
which  the  incumbent  may  take  as  above;  "  this  is  all  interpretation, 
not  a  custom ;  it  seems  to  me  to  amount  to  notliing.  Then,  '*  every 
stranger  occupying  any  feeding  grounds  or  pastures,  to  pay  th6 
same  acreage  for  the  grounds  or  pasture  for  herbage  afler  the  cus- 
tom of  the  field,  as  the  inhabitants  do  pay  for  mown  grounds,  or  the 
fall,  at  the  parson's  choice : "  that  I  do  not  understand.  Under  the 
circumstances  of  this  case,  it  seems  to  me  that  all  the  moduses,  except 
those  I  have  specified,  must  be  considered  as  invalid.  The  coansel 
for  the  defendant  have  placed  great  reliance  upon  the  decree^  which 
is,  in  truth,  their  great  muniment.  Now,  if  I  am  right  in  my  opi- 
nion which  I  have  given  with  respect  to  some  of  these  payments, 
that  they  are  not  to  be  considered  asmoduses,  I  should  consider  it  as 
a  very  great  hardship  on  the  parties,  if  I  were  under  the  necessity 
of  abiding  by  this  decree ;  but  if  it  had  been  a  decree  to  establish 
these  payments  as  moduses,  I  should  have  felt  very  great  difficulty  in 
disengaging  myself  from  it,  however  unjust  I  might  consider  it; 
but  it  certainly  is  not  an  establishing  decree,  if  I  may  call  it  so ;  the 
proper  parties  are  not  there,  and  this  furnishes  a  strong  proof  of 
the  wisdom  of  the  courts  of  equity  when  they  require  the  proper 
parties  to  be  present,  the  ordinary  and  the  patron.  I  will  venture  to 
say,  that  if  the  ordinary  and  patron  had  been  parties  to  that  cause 
referred  to,  and  if  they  had  done  their  duty,  this  decree  never  could 
have  passed  in  the  way  in  which  it  appears  to  have  been  made.  In 
truth,  it  is  a  decree  to  establish  an  agreement  which  is  in  a  great  de- 
gree a  modern  agreement  It  mixes  with  the  decree,  probably,  some 
ancient  payments;  but  what  those  payments  are  I  do  not  know;  I 
cannot  distinguish  them.     The  answer  of  the  defendant,  the  rector, 
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hms  been  read,  and  I  have  read  it  over  myself  with  great  care;  it     lgl8. 

exhibits  a  very  true  picture  of  the  miseries  of  that  time;  the  rector    ~7 

was  completely  in  the  power  of  the  parishioners,  and  was  forced  to  v. 
act  up  to  their  will  and  pleasure*  The  parsons  of  that  day  fre-  ^<y^«*» 
quently  entered  into  such  agreements  before  they  became  rectors,  in 
order  to  have  some  ease  and  quiet  when  they  were  placed  in  that 
situation.  When,  therefore,  I  see  a  decree  which  cannot  be  con- 
sidered  a  decree  to  establish,  for  want  of  the  necessary  parties,  aoid 
which,  even  looking  at  it  in  another  point  of  view,  as  if  the  necessary 
parties  were  there,  is  not  a  decree  to  establish,  but  a  decree  ^iit 
upon  the  record  by  the  agreement  of  the  parties,  and  which  explains 
the  payments,  stating  that  what  is  said  as  a  fiict  is  not  to  be  con- 
sidered as  a  fiict,  and  is  to  be  construed  in  another  way,  I  feel 
ifiyseJf  called  upon  to  say,  that  it  is  a  decree  Vhich  it  is  impossible 
for  the  court  to  consider  as  binding,  unless  it  be  in  point  of  law 
such  as  cannot  possibly  be  resisted.  I  think  it  clear,  that  some  of 
the  payments  in  that  decree  would  have  been  considered  by  the 
court  themselves  as  bad  modusesj  supposing  the  court  had  naid  the 
attention  which  would  have  been  paid  to  it  if  the  usual  patties  had 
been  there  to  suggest  the  proper  objections  to  the  court;  others 
.which  might,  perhaps,  be  considered  as  ancient  payments^  are  not 
distinguished,  and  I  do  not  know  how  I  myself  am  to  be  guided 
by  it,  when  I  see  that  among  the  moduses  themselves  then  acted 
upon,  there  are  such  as  are  not  allowable  by  law.  If  I  am  right 
in  that  opinion,  I  am  not  forbidden  by  any  thing  in  this  decree  to 
express  that  opinion,  and  to  act  upon  it.  I,  therefore,  think  my- 
self not  only  at  liberty  but  bound  to  make  the  decision  I  have 
already  intimated.  In  addition  to  all  this,  we  must  recollect,  that, 
at  the  time  when  these  moduses  must  have  had  their  origin,  sup- 
posing them  to  be  valued,  the  place  was  entirely  under  water,  or, 
at  least,  in  such  a  state  that  there  could  not  have  been  any  tithable 
matters  on  a  very  great  part  of  it.  How  then  can  we  look  back 
into  time  immemorial  before  the  time  of  Richard  1.,  to  suppose 
these  parties  had  entered  into  an  agreement  to  make  such  compo- 
sitions as  are  stated  in  the  former  decree  ?  At  that  time  tliere  could 
have  been  no  prospect  of  the  improvements  which  have  since  taken 
place  in  that  part  of  the  country :  they  are  entirely  owing  to  exer- 
tions which  have  been  recently  made,  and  which  no  human  fore- 
sight could  have  expected  twenty  years  before  they  commenced. 
These  agreements  made  in  the  Bedford  Level  are  beginning  but  of 
late  to  operate;  and,  therefore,  it  appears  to  me,  we  cannot  be 
allowed  to  consider  the  payments  which  this  decree  contemplates 
in  the  absence  of  those  who  are  the  legal  protectors  of  the  church,, 
as  good  against  the  parson,  who,  at  that  time,  as  it  appears  by  bis 
own  shewing,  which  is.  in  evi<ience,  was  perfectly  incompetent  to 
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181 8.  act  for  himgelF.     Under  these  circiimstanoes  I  think  myself  bound 

JenHaton  ^  ^^^-ect  an  account  of  all  the  tithable  matters  the  defendants  hav^ 

y.  except  the  specified  moduses,  which  I  have  menticmed. 

Royston*  


58  Geo.  III.    A.D.1818.    Cane. 

Rolls. 

1JV6.18.S3.  Cooper  V.  Thorpe.    [1  Swans t  92*3 

Construe-  Under  an  act  ibr  inclosing  lands  in  the  townships  of  A.y  £.»  and 
JadoBon  ^'  directing  the  commissioners  to  allot  to  the  rector  of  the  parisb 
act  direct,  of  W.^  in  lieu  of  the  tithes  of  the  townships  of  S.  and  Wij  so  mudi 
inuslonCTs  of  the  lands  to  be  inclosed  in  the  township  of  &,  and  of  the  tithable 
^^ot^  parts  of  the  township  of  fF.,  as  should,  (quantity,  quality,  and  sitaa^ 
tithe.  tion  considered,)  contain,  or  be  equal  in  value  to,  two-fifteenth  parts 

of  the  tithable  places  thereof;  and  to  make  to  the  rector  of  fV>^  and 
the  vicar  of  B^  in  lieu  of  the  tithes  of  a  part  of  the  lands  in  the 
townships  of  S.  and  A.  to  which  they  were  entitled,  a  like  allot- 
ment, equal  to  two-fifteenths  of  such  lands ;  and  declaring  that, 
after  the  enrolment  of  the  award  of  the  commissioners,  all  tithes 
arising  within  the  lands  inclosed  should  cease:  an  award  by  which 
the  commissioners  allotted  to  the  rector  of  ^«  ^*  in  lieu  of  the  tithes 
of  jS.  and  A"  lands  more  in  quantity  than  two-fifteenths  of  the  lands 
enclosed  in  &  and  .//.,  but  less  than  two-fifteenths  of  the  lands  en- 
closed in  S.,  Af  and  fF.,  without  any  allotment  in  lieu  of  the  tithes 
of  W.,  held  to  be  a  bar  to  the  claim  of  tithes  in  JV. ;  and  that  the 
award  was  not  vitiated  by  errors  in  the  allotment,  the  act  havii^ 
directed  the  commissioners,  in  estimating  the  proportion,  to  h&ve 
regard  to  quality  and  situation ;  deficiency  in  quantity  is  not  proof 
of  error. 


P.  58  Geo;  III.    A.D,  1818.     Scac- 

^pr^  JS-  Wright  V.  Souihwood.     [Dan.  137.] 

8.  C.  This  was  a  bill  by  the  lessee  of  a  vicar  aininst  the  defendants, 

A  ricar  occupiers,  for  an  account  of  tithes  of  hay  and  small  tithes.  The 
without  defendants  admitted  the  vicar^s  general  right,  but  alleged  that  cer- 
eiidow-^  '  ^^^  lands  described  in  their  answer  were  subject  to  moduses  for 
ment,  hav-  yarious  articles  enumerated ;  but  the  only  evidence  produced  in 
that  he  is  support  of  the  moduses  was  that  of  the  parish  derk,  who  d^osed 
^°^a^i  ^^  ^^  ^^^  resided  in  the  parish  all  his  life^  except  four  years,  and 
has  made'  that,  during  the  whole  of  his  remembrance  of  the  parish,  there  had 
out  mpntnd  jj^^^  pjj<j  ^  ^^  yjg^r  by  the  owners  of  estates,  when  they  occupied 
and  the  dfr-  the  samc,  6a.  m  the  pound,  according  as  they  were  rated  to  the 
mus?Aew  po^r;  and  by  the  renters  of  estates  of  li.  in  the  pound  upon  the 
Us  exemp.  annual  rack  rent,  in  lieu  of  the  tithes  of  all  tithable  matters,  except 
b^  ILn.    ^™  ^^^  wood.    Upon  this  evidence  the  questioa  arosc^  whetl^: 


CASES*  1884 

the  plaintiff  as  lessee,  had  made  such  a  primA  facie  case  as  the  de-     1818. 
fendaDt  was  called  upon  to  answer ;  and  the  Lord  Chief  Baron  held      w'  ht 
that  a  vicar,  having  shewn  that  he  is  entitled  generally  to  the        ▼.  . 
tithes,  puts  himself  in  the  situation  of  a  rector,  and  that  it  is  for  the  ^'*^"^**^ 
defendant  to  make  out  his  exemption  in  the  best  manner  he  is  able.  n«r  he  is 
That,  although  in  this  case  there  was  no  proof  of  endowment,  yet 
there  was  evidence  of  perception  of  dthes  in  kind ;  that  what  the 
witness  had  stated  was  not  to  the  law,  but  to  the  fact;  and  that 
the  payments  estimated  by  the  poor's  rate  (a)  and  rack-rent  must 
vary  constantly ;  that  there  was  no  evidence  of  a  nuMfttf,  but  a  general 
payment  in  lieu  of  tithes ;  and  that,  therefore,  the  plaintiff  had  made 
out  a  dear  primdficie  title  to  all  the  tithes  demised  to  him. 


•bl«. 


P.  58  Geo.  III.    A.  D.  1818.     Scac. 

Pomfret  v.  Hak$.    [Dan.  HI.]  ^prtfsr. ' 

Upon  an  objection  taken  in  this  case,  the  Lord  Chief  Baron  held  When  % 

that  where  a  biU  has  been  amended,  the  original  bill  cannot  be  ^mmdedr^ 

read  as  evidence  to  prove  what  the  pluntiff  considered  his  rights  the  original 


hill  

to  be  at  the  time  of  filing  it,  for  the  amended  bill  is  the  bill  upon  \^  i^dl^vd 
record.    His  Lordship  also  observed,  upon  dismissing  a  cross-bill  "f^^^"*— 
to  establish  moduses  at  the  hearing  upon  the  merits,  that  it  was  in*  wiiatal 
correctly  framed;  that,  properly,  a  bill  to  establish  a  modus  should  P^°^ 
be  brought  by  owners  and  occupiers  on  behalf  of  themselves  and  of  hisrigfattto 
all  other  owners  and  occupiers  of  lands  wiUiin  the  parish,  and  not  ^^^' 
as  alleged  by  some  of  the  owners  and  occupiers;  and  that  the  ordi-  ftlinj^k. 
ary,  as  being  the  person  to  protect  the  rights  of  the  church,  should  ^JJ^^n 
always  be  a  party.  modmt 

should  be 
brought  by  owners  and  occupiers  of  lands,  &c.  on  behalf  of  themselves  and  all  other,  &c,  and  the  of • 
dinarjr  must  be  a  per^« 


M.  59  Geo.  IIL    A.D.  1818.    C.  B. 

Ganson  v.  WeUs.    [8  Taunt.  S^S."]  Nw.  li. 

The  plaintifl^  who  had  contracted  with  the  rector  of  a  parish  for  ^^^^  ^ 
the  tithes  of  certain  closes  for  one  year,  brought  his  action  against  parol  ofeer* 
the  defendant,  the  occupier,  for  not  setting  out  tithes.     Upon  the  ^^g^^T* 
trial  of  the  cause  before  Dallas  C.  J.,  at  the  Norfolk  summer  assizes,  lector  lets 
1818,  it  was  proved,  that  the  de£^dant  had,  in  a  preceding  year,  j^^^^l^^T 
paid  a  compensation  for  tithes  to  the  plaintiff;  but  it  also  iq>peared,  lots  every 
that  the  rector  was  in  the  habit  of  annually  setting  up  to  sale^  by  iJ^aSm^ 
auction  in  several  lots,  the  tithes  of  every  separate  dose  in  this  ^^^  to  «^ 
parish.     For  the  defendant  it  was  objected,  that  the  plaintiff  did  ncoveron 

(a)  See  WaUer  v.  ffolnmn,  4  Pri.  171.  supra. 

Pp  4 
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1818.  not  shew  a  sufficient  title  to  the  tithes  to  enable  him  to  recover, 

~  unless  he  derived  it  from  the  rector  by  some  instniment  in  writing ; 

y.  but  Dallas  C.  J.,  referring  to  the  case  of  Hartridge  y.  Gihbs  (a), 

^^'  held  that  it  was  sufficient  proof  of  title,  that  the  defendants  had 

Btat.  2&S  paid  the  plaintiff  a  composition  for  tithe  in  a  preceding  year. 

^Ktting  After  verdict  for  plaintifl^ 

out  tithes,  Copley  Seijeant,  moved  to  set  it  aside  and  have  a  new  trial,  upon 

that\e're^  the  ground  that  the  plaintiff's  title  could  not  be  presumed.     But 

ceived  pay.  the  court  held,  that,  as  the  point  had  not  been  made  at  the  trial* 

mcDt  for  -                ,  ,                          .     .        *^ 

tithes  in  a  they  couid  not  entertain  it  now. 

former 

year.     PerDaUag  C.J.  at  Nisi  Frios. 


Sittings  after  Tr.  58  Geo.  III.     A.D.  1818.     Scac. 

June  26.  Whtftnan  v.  Legk.     [6  Pri.  88.] 

Where  a  This  was  a  demurrer  to  a  bill  filed  for  a  discovery  of  the  de« 

^}^,^|„^  fendant's  title  to  certain  tithes  for  an  account  of  which  he  had  filed 

generally  to  a  bill  as  impropriate  rectory  of  Prestbmyy  in  the  county  of  Chester^ 

\si^ca^y  '^^^^  present  plaintiff's  bill  charged  that  the  said  suit  was  still  de- 

as  to  wh«».  pending;  and  that  the  present  defendant  had  had  in  his  possession 

not  deeds,  Certain  convey&nces,  &c.  by  which  he^  or  the  person  entitled  to  the 

Ac.  in  hU  tithes  sought,  had  conveyed  or  intended  to  convey  them,  and  that 

destractiTe  the  Said  tithes  were  not  sufficiently  conveyed  to  the  defendant,  &c.; 

^dd^^'  ^^^  certain  conveyances  (described),  wherein  the  tithes  had  been 

were  parts  conveyed,  were  inconsistent  with  any  title  being  in  the  defendant, 

whidi  ^^  ^^^     ^^  ^^^^  deeds  were  in  his  possession,  &c. ;  that  tlie  said  tithes 

oirght  to  be  had  been  severed  and  devised  for  a  term  of  four  hundred  years  still 

Sedenmr.  ^outstanding,  chargeable  with  certain  annuities,  and  not  vested  in 

rerwasover-  defendant ;  and  that  there  were  other  outstanding  terms,  and  divers 

^^  leallo  fon^^'y  settlements  affecting  the  right  to  the  said  tithes,  whereby  it 

to  withdraw  would  appear  that  the  defendant  was  not  entitled  thereto. 

^rticuUirr  ^^^  ^^U  then  stated,  that  within  a  certain  township  within  the 

]y,<and  an-  said  rectory  there  was  a  tnodus,  on  the  part  of  the  occupiers,  who 

ftWGT  on 

payment  of  bad  corn  and  hay  on  their  lands,  of  a  tenth  kiver  or  ryder  (a  quantity 
full  costa  as  Qf  ^eu  sheaves)  in  lieu  of  the  tithes  of  com  and  hay ;  and  as  to 
porty  and  the  occupiers  whose  lands  produced  hay  and  no  corn,  6d.  for  every 
s^*  A  .  d^y's  math  of  upland,  and  Is.  for  every  day's  math  of  watered  mea- 
xnurrer  dow,  and  the  day's  math  being  half  an  acre  of  customary,  or  an 
^fend^t  ^^^®  ^^  statute  measure ;  and  that  the  defendant  had  in  bis  pos- 
being  enti-  scssion  or  power,  divers  books,  &c.  which  would  prove  and  establish 
^adf'of'  ^^  ^^^  modtiSf  and  which  he  refused  to  produce, 
instruments  To  that  bill  the  defendant  filed  a  general  demurrer,  which  came 
teasion^a  ^"  ^^  ^  argued  in  the  preceding  Easter  Term. 

(dj  S  Selw.  N.r.  1S50.  (5tb  «dit.) 
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The  court  held,  that  the  bill,  having  stated  that  there  existed  a     1 8 1 8« 
modusj  required  an  answer,  as  to  that  part  at  least,  and  that  the   T^TTI* 
general  demurrer  must,  therefore,  be  overruled.  v. 

Leave  was  then  asked  to  withdraw  the  present  demurrer  for  the      ^^ 
purpose  of  confining  it,  and  demurring  more  particularly;  and,  at  plwntiff; 
the  same  time,  answering  such  parts  of  the  bill  as  required  to  be  ]|^  ^ 
answered.  •!>«  former 

The  application  was  opposed :  for  that  then  a  defendant  might,  ^  tibJ^St 
on  every  occasion,  first  demur  generally,  and,  having  taken  the  latter  has 
opinion  of  the  court,  might  withdraw,  and  demur  more  parti- 
cularly according  to  exigencies:    all  which  operates  in  delay  of 
discovery. 

The  court,  however,  gave  leave  as  prayed,  on  terms  of  payment 
by  the  defendant  of  full  costs,  to  be  taxed  as  between  party  and 
party,  {a) 

The  second  demurrer  now  came  on  to  be  argued,  which  was  to 
so  much  of  the  bill  only  as  sought  the  discovery  of  the  defendant's 
title-deeds,  taking  the  charges  severally  on  that  point;  and  as  to 
the  charge  of  modusesj  and  the  possession  of  papers,  books,  &c. 
which  would  establish  them,  be  answered,  by  submitting  the  point 
to  the  court,  and  a  denial  of  the  facts. 

Dauncey  and  Spence^  for  the  demurrer,  cited  Buden  v.  Dore  {b\ 
Burton  v.  Neville,  {c) 

Clarke  and  Agar^  contra,  cited  Stroud  \.  Deacon  (<Q,  Meicalfy. 
Hervey.  {e) 

Richards  Lord  C.  Baron.  —  The  question  put  is  merely,  whether 
the  defendant  has  not  in  his  possession  certain  deeds  which,  if  pro- 
duced, would  shew  that  he  had  no  title.  The  plaindff  does  not 
ask  the  production  of  the  deeds,  unless  that  should  be  so  in 
point  of  fact ;  unless  he  has  deeds  in  his  possession  which  de- 
stroy his  pretended  title,  and  shew  him  to  be  a  stranger.  Suppose 
that  this  had  been  a  cross-bill  filed  to  establish  a  tnoduSf  on  a  refer- 
ence, or  on  issue,  all  the  deeds  would  be  ordered  to  be  produced ; 
and  why  should  they  not  now  be  enquired  into  ?  This  is  a  very 
different  case  firom  an  application  to  inspect  tide-deeds.  The 
plaintiff  has  a  right  to  the  benefit  of  any  instrument  in  the  pos- 
session of  the  defendant  which  might  make  in  his  fitvour;  such,  as 
for  instancy  would  shew  that  he  had  the  right,  or  that  the  defend* 
ant  had  not 

Graham  and  GafraWi  Barons,  delivered  concurrent  opinions. 

Wood  B.  absent. 

Demurrer  overruled. 

(0)  See  1  Sch.  &  LcTr.  304.  (b)  S  Ves.  444.  (c)  Omt's  Equ.  Ca.  949. 

(d)  1  Ves.  37.  (€]   1  Ve».  S48. 
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1819.  and  wool  from  ewes  and  other  sheep  charged  to  have  been  Jrctuduf 

jy^  lently  driven  off  the  defendant s  farm^  and  to  have  been  larnbed  and 

▼  shorn  in  other  places  not  liable  to  tithes^  against  the  defendant  an  oo- 

_jj'  cupier  of  lands  in  the  parish. 
cwMyfed         The  defendant,    by  his  answer  admitted    the    plainti£&*  title 

liibto an"-  generally,  but  denied  their  right  to  the  particular  tithes  sought,  ez- 

otber^just  cepting  for  the  agbtment  of  certain  sheep,   and  other  tithable 

lambing  matters  alleged  to  be  covered  by  moduses.     The  answer  then  stated, 

and  Bbear-  ^^^  ^\^q  defendant  had,  for  some  years  past,  occupied,  and  enjoyed, 

Md  then'  and  resided  upon  a  certain  fiu*m  called  Coates,  which  was  tithe*free, 

^^.^™  consisting  of  about  800  acres,  not  situated  in  any  of  the  townships 

madutdy  liable  to  pay  tithes  to  the  plaintifK,  two  miles  distant  from  that 

^^^^11^  part  of  the  lands  occupied  by  defendant  in  Normanln/,  where  the 

that  Uie  farm  buildings  of  defendant  were  situate,  and  where  the  defi^dant 

^hoM  take  depastured  his  sheep ;  and  he  all^^  that  he  had  for  six  years  then 

tbe  two  best  last  past,  occupied  in  the  said  township  of  Nonnanby  on  his  own 

of  ererrtni,  aocount,  and  Still  held  certain  farms  and  lands  containing  350  acres^ 

and  the  par.  q^  thereabouts,  and  had  for  two  years  then  last  past,  held  another 

mat  beet  fiurm  within  the  township  of  Normanbtf^  consisting  of  about  150 

^H  hild^  acres ;  but  had  not  during  any  part  of  the  six  years  then  last  past. 

The  lame  resided  on  any  part  of  such  farm  and  lands  situate  at  Normanbjf  but 

^^T'f  a^  Coates.     He  then  stated,  that  he  in  each  and  every  year  since 

declaration  the  respective  times  last  aforesaid  had  and  kept  on  his  said  &rm 

by  a  defend-  ^^^  lands  such  number  of  cows  as  was  mentioned  in  the  schedule. 

anty  ezprea-  *     t  •  i         i         i 

live  of  an    and  no  more,  and  which  had  produced  such  number  of  calves,  and 
SS^odtbe  ^^  yielded  to  him  such  quantities  of  milk  as  there  set  forth.     He 
Pfnon  of     also  pleaded  a  tnodus  of  2id»  for  every  cow  having  a  cal^  in  lieu  of 
jecied,  beT  the  tithes  of  calf  and  milk,  and  l^d*  for  every  milch  cow  having 
cauaeitwas  no  cali^  in  lieu  of  the  tithes  of  milk ;  such  two  last  mentioned  pay- 
in  t^^iT  ^^^^  being  respectively  in  lieu  and  satisfisbction  for  all  dthes  of 
^Mid  being  ealves  and  milk  arising,  &c.  yearly  and  every  year  within  the  said 
the  caae.      township  of  Nomumby:  and  also  that  from  time,  8u:.  a  custom  had 
prevailed  within  the  township  oiNormanby  for  the  owner  of  the 
dthes  for  the  time  being  to  receive  and  accept  the  tithes  of  lambs 
dropped  in  the  said  township  in  manner  following: — that  is  to  say, 
on  the  third  day  of  Old  May,  in  each  and  every  year,  the  cmner  qf 
such  lambs  hath  been  accustomed  to  take  the  two  best  out  of  every  ten ; 
and  the  tithing  man,  or  owner  of  the  tithes,  the  third  best.     The 
tithes  of  which  lambs  so  dropped  in  the  said  township  of  Normanbyf 
defendant  had  always  been  ready  and  willing  to  set  out  and  render 
for  plaintifis,  in  their  respective  proportions,  at  the  time  and  in  the 
manner  last  aforesaid;  although  (he  admitted)  he  had  for  one  or 
two  years,  and  not  more,  to  avoid  litigation,  and  for  no  other 
reason,  permitted  the  plaintiff  (Hall)  to  receive  and  take  the  tithes 
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of  lambs  as  aforesaid  in  the  month  of  August;  insisting,  neverthe-     1819. 
less,  on  the  custom  set  forth.  ^^ 

He  there  set  up  a  modus  of  three  farthings  for  every  sheep  that        ▼« 
had  died  within  the  said  township  in  each  year ;  and  the  like  sum  ^ 

for  every  sheep  removed  out  of  the  township  after  Candlemas  in 
each  year,  and  without  being  shorn,  in  lieu  of  the  tithes  of  wool  of 
such  sheep  so  dying  or  being  removed.  The  answer  then  stated, 
that  the  defendant  resided  at  Coates^  about  two  miles  from  that 
part  of  the  farm  and  lands  occupied  by  him  in  'Ncrmariby^  where  his 
farm  buildings  were  situate,  and  where  his  sheep  were  depastured ; 
and  that  such  sheep  only  as  were  in  that  behalf  specified  in  the 
schedule  and  which  had  produced  such  quantity  of  wool,  and  of 
the  value  as  is  there  mentioned,  had  been  shorn  in  each  and  every 
year,  within  the  said  township  of  Normanby^  since  the  plaintifi 
became  entitled  to  the  tithes  thereof;  but  that  all  the  other  sheep 
of  the  said  defendant  had  been  fed  in  the  said  township  of  Nor^ 
mauln/9  during  the  same  time^  and  had  been  removed  therefrom  to 
the  defendants  farm  at  Coatesj  and  had  Bfeen  driven  back  into  the 
township  of  Narmanbyj  at  certain  times  in  the  schedule  mentioned 
and  specified,  and  not  otherwise  having  been  so  fed,  removed,  and 
driven  back  for  the  reasons  thereinafter  mentioned,  and  by  no 
means  far  the  purpose j  or  voith  the  design  or  intent  to  defraud  the 
plaintiffs  of  tithes  of  lamb  and  wool^  or  of  any  part  thereof  (referring 
to  the  schedule  for  the  number  of  sheep  and  ewes  so  removed  as 
aforesaid ;  and  the  quantity  of  wool,  and  the  number  of  Iambs 
and  the  value  of  such  wool  and  lambs  respectively,)  and  he 
stated,  that  he  depastured  and  kept  his  sheep  during  the  winter 
on  winter  feedy  and  that  Norraanby  was  not  sufficiently  productive 
for  their  nourishment  and  support  during  the  time  of  their  lambing^ 
and  that  he  grevo  no  turnips  at  Normanby  aforesaid,  or  early  artificial 
grasses^  but  that  he  did  at  Coates;  that  he  had  no  sheep  cats  at 
Normanby,  and  that  far  the  protection  of  the  sheep  at  lambing  time 
such  cots  were  set  at  Coates  only;  that  the  grass  at  Normanby  was 
much  more  Jit  far  the  fodder  of  cattle  than  for  the  fed  of  the  sheep, 
and  was  therefore  made  use  ^  by  him  for  the  former  purpose  ;  that 
about  the  month  of  March  it  becomes  necessary  to  clear  the  lands  at 
Normanby,  far  the  purpose  of  taking  in  grazing  beasts,  such  lands 
being  much  better  adapted  for  the  foed  of  beasts  than  that  of  sheep,  and 
that  the  time  when  the  said  lands  at  Normanby  were  ft  to  depasture 
and  feed  the  sheep  of  defendants,  was  not  generally  until  the  months  of 
May  and  June;  that  a  considerable  number  of  the  defendants^ 
sheep,  and  such  number  as  the  course  of  the  husbandry  of  defendant 
enabled  him  to  keep  at  Normanby,  at  the  shearing  time,  were 
clipped  in  the  said  township  of  Normanby ;  and  that  the  defendant 
never  had  removed  any  of  his  sheep  from  the  township  of  Nor^ 
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1819*     maniy  for  any  or  either  of  the  reasons  in  the  bill  mentioned,  but  as 

aforesaid.    He  then  pleaded  a  modus  of  2d.  for  every  sow  which 

T.         had  pigged  in  hent^i  in  lieu  of  the  tithes  of  the  pigs  of  such 

Makkjf.     ^^  •  ^Q j  y^i^^  j^  \^  \i^eti  the  immemorial  custom,  within  the 

said  township  of  Normanby^  for  the  owner  of  the  tithes  for  the 
time  being,  to  receive  and  accept  the  tithes  of  the  pigs  of  all 
sows  which  had  not  pigged  in  Lait^  in  the  same  manner  as  before 
stated,  as  to  the  lambs;  and  a  modus  of  Id.  for  foals.  On  the  part 
of  the  plaintiffii  a  witness  deposed,  that  he  had  been  collector  of 
the  tithes  for  about  six  years ;  and  then  deposed  to  numerous  facts, 
as  to  the  removal  of  the  sheep  (p.  246.),  adverted  to  by  the  Lord 
C.  Baron  in  delivering  judgment,  as  evidence  of  constructive  fraud 
in  equity* 

Dauncey  and  Baiq>eU  for  the  plaindffi,  amongst  other  aifruments, 
urged  a  declaration  sworn  to  have  been  made  by  the  defendant, 
shewing  a  fraudulent  intention  in  so  removing  his  sheep,  and  con- 
tended that  the  plaintifis  would,  both  upon  the  evidence  proving  the 
practice,  and  that  declaratfon  of  defendant,  be  entitled  to  an  account 
8uprm647.   or  at  least  an  issue  to  try  the  fraud,  citing  Boys  v.  Ellis. 

The  Lord  Chief  Baron.  —  You  have  not  all^;ed  in  your  lull  the 
fiict  of  any  conversation,  on  the  subject  of  the  defendants  fraudul^t 
intention  in  removing  the  sheep  having  taken  place;  and  I  shall 
therefore  put  that  part  of  tlie  evidence  out  of  the  case,  according  to 
the  sound  rule  of  pleading  adopted  by  all  courts  of  equity. 

Martin  and  Richards  for  the  defendant. 

Bichards  C.  B.  —  (Having  stated  the  object  of  the  bill,  and  that 
it  was  not  necessary  to  enter  into  a  statement  of  the  points  of  title, 
because  they  were  admitted  by  the  answer.)  The  chief  defence  is, 
that  there  are  several  moduses  and  customs  of  tithing  applying  to 
specific  tithes.  The  answer  first  sets  up  a  modus  of  2^d.  for  every 
'COW  having  a  cal^  in  lieu  of  the  tithes  of  calves  and  milk ;  l{d.  pay- 
able on  Easter  Monday^  for  every  milch  cow  having  no  calf,  in  lieu 
of  the  tithe  of  milk ;  2d.  for  every  sow  which  had  pigged  in  Lent  / 
and  for  every  sow  which  had  not  tlien  pi^ed,  when  the  pigs 
should  be  three  weeks  old,  the  owner  of  such  sow  and  pigs  having 
taken  the  two  best  of  every  ten,  the  tithe  owner  is  to  take  the  third  best : 
and  Id.  for  every  foal  within  the  year.  I  do  not  find  that  there  is 
any  evidence  ofiered  to  contradict  those  money  payments,  and  I 
think  that  there  is  proof  sufficient  to  support  them,  I  must  there- 
fore  give  the  plaindffi  an  opportunity  of  carrying  on  the  enquiry 
further  by  issues  or  the  biU  must  be  dismissed. 

The  other  prescriptions  pleaded  as  moduses  are  under  different 
circumstances.  With  respect  to  lambs,  the  defendant  asserts  that 
there  is  a  customary  mode  of  rendering  tliat  tithe  (bis  lordship 
stated  it).  It  is  obvious  that  this  does  not  fell  within  the  legal 
notion  of  a  modus.    The  answer  does  not  indeed  afiect  to  call  it  a 
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moduSf  which  is  in  legal  language  a  money  payment,  or  other  dis-     1819. 
tinct  compensation  in  lieu  of  tithable  matters.     This,  therefore,  is       ^ 
not  a  modus.    It  is,  if  any  thing,  a  manner  of  paying  tithes  in  kind        ▼. 
for  it  proposes  to  the  parson  to  take  one  in  ten,  but  it  is  a  departure     ^^^' 
from  the  legal  course  of  rendering  tithes.    It  is  not  more  beneficial 
to  the  parson.     On  the  contrary  there  is  no  consideration  for  the 
custom  moving  to  the  tithe-owner,  nor  is  there  any  provbion  made 
under  the  custom  as  stated  for  any  lambs  under  or  above  the 
number  of  ten.   In  every  view  of  the  case  I  must  say,  I  cannot  con* 
sider  it  as  a  legal  mode  of  rendering  the  tithes.     It  is  one  which 
would  deprive  the  parson  of  his  common  law  right.     An  account, 
tlierefore,  must  be  decreed  of  the  tithe  of  lambs  in  kind,  (a)  As  to 
the  pigs  dropped  not  in  henty  that  alleged  custom  is  liable  to  the 
same  objection ;  there  must,  therefore,  be  an  account  decreed  as  to 
them  also,  for  the  same  reasons ;  for  I  think  it  impossible  to  main-' 
tain  that  these  customs  are  a  proper  mode  of  rendering  tithes. 
Instead  of  giving  the  plaintiffi  a  tenth  at  his  choice^  as  is  the  com- 
mon course  of  tithing,  you  thus  exclude  them  from  the  opportunity 
of  choosing  one  (i)  of  them  which  is  quite  contrary  to  the  mode 
established  by  the  common  law.      Then  as  to  sheep,  the  defend- 
ant also  pleads  moduses  of  three  farthings  for  every  sheep  tliat  bad 
died  in  Nortnanbt^  within  the  year,  and  for  every  sheep  removed 
out  of  the  township  after  Candlemas^  without  being  shorn,  in  lieu 
of  the  tithe  of  wool.    Now  I  find  infinite  difficulty  in  conceiving 
how  these  payments  can  be  considered  as  moduses  covering  the 
tithe  of  wool.     The  tithe  of  that  article  does  not  accrue  until  shear- 
ing time^  and  this  money  payment  is  pleaded  to  be  payable  at 
CandUmasy  which  would  be  before  the  wool  tithe  would  be  due. 
It  cannot  therefore  be  a  modus  in  lieu  of  the  tithe  of  wool.      Sup- 
pose the  animal  should  live  beyond   CandlemaSj  yet  die  before 
shearing  time ;  in  that  case  as  this  modus  is  set  out,  there  would  be 
no  provision  for  the  clergyman  for  the  feeding  of  such  sheep,  and 
therefore  there  must  be  an  account  of  that  tithe,  and  also  of  the 
tithe  of  agistment  of  sheep  removed  before  they  were  shorn,  except 
such  as  were  fairly  removed  to  CoateSf  the  defendant's  other  farm. 
Then  arises  the  pomt  with  respect  to  the  question  of  fraud  with 
reference  to  the  sheep  removed.      The  bill  charges  that  the  con- 
duct of  the  defendant  in  that  removal  was  calculated  to  defraud  the 
plaintifls,  and  that  it  was  adopted  for  that  purpose ;  unquestionably 
if  that  charge  were  established,  the  plaintifb  would  be  entitled  to 
the  tithes  of  such  removed  sheep,  as  much  as  they  would  have  been 
if  the  sheep  had  continued  on  the  Normanby  fiurm,  for,  without 
doubt,  if  you  take  away  the  animals  for  a  while  for  the  purpose  of 

(•)  At  to  tliii  cvitom,  tee  Bmjford  ▼.  SamUU,  tupru  105S.  SmsWf,  JTaUs,  1  Wood*t 
Deer.SOS.  Sc^tmu  v.  Mnm^  8  Wood's  Omt.  SSI.  W  Oh*  Two? 
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1819.  defrauding  the  tithe«owner,  he  is  not  to  be  a  loser  by  such  a 
jjj^  practice ;  and  a  court  of  equity  would  take  care  that  justice  should 
▼•  be  done  him.  Now  that  question  depends  entirely  on  the  evidence. 
^  ^'  It  is  clear  that  the  farmer  may  remove  them  under  some  circum- 
stances, and  that  he  cannot  under  others ;  and  the  question  there- 
fore is,  what  are  the  circumstances  in  this  case?(hislordship  then  read 
the  depositions  adverted  to).  It  is  quite  clear  that  great  numbers 
of  lambs  were  kept  in  each  year  at  Normanbyy  for  a  given  period 
of  long  duration,  and  then  after  a  certain  season  removed  thence  to 
CoateSf  and  kept  there  awhile  for  a  shorter  time :  they  were  then 
brought  back  again  to  Narmanby^  and  there  kept  and  fed  for  a 
time,  as  stated  by  the  witness ;  and  on  the  evidence  given,  I  think 
it  very  difficult  to  say  that  there  is  no  fraud  in  such  temporary 
removals  as  have  been  proved  in  this  case,  that  is  in  the  sense  in 
which  we  consider  fraud  in  a  court  of  equity.  It  appears  that 
until  the  year  1813,  the  defendant  fiurmed  the  tithes  of  Normanlnff 
himself,  and  that  the  shearings  before  that  time  were  made  in  Nor^ 
manly  \  but  that  in  subsequent  years,  when  his  tenancy  ceased,  he 
then  removed  the  sheep  to  be  shorn  to  CoateSy  just  before  the  tithe 
was  becoming  due;  that  is,  just  before  shearing  time.  Then 
after  they  were  shorn,  they  were  brought  back  again  to  Ncrmanly. 
The  same  thing  was  done  with  the  ewes  about  .to  bring  forth  lambs. 
They  were  brought  away  from  Normanby  to  CoateSy  a  littie  before 
they  were  expected  to  lamb ;  they  dropped  their  lambs  in  CaateSf 
and  afterwards  they  and  their  lambs  were  brought  back  again  to 
Normanh/,  This  certainly,  therefore,  appears  to  be  a  very  strong 
case  of  fraud,  and,  as  it  seems  to  me,  when  I  observe  that  there  is 
not  one  word  of  evidence  to  disprove  the  fraud  as  charged  by  the 
bill,  and  there  is  not  the  least  attempt  to  explain  it,  quite  irresist- 
ible. I,  however,  entirely  lay  out  of  this  case  all  that  the  witness 
has  sworn  as  to  the  declaration  of  the  defendant  concerning  the 
fraud,  and  bis  confessing  that  it  ivas  his  intention  to  defraud  the 
tithe-owner;  and  my  reason  is,  because  there  is  nothing  of  that 
kind  stated  in  the  bill,  so  that  the  defendant  could  have  no  oppor- 
tuni^  of  answeringor  explaining  it,  and  he  could  not,  therefore,  have 
been  aware  that  any  such  matter  was  intended  to  be  proved,  and 
in  cases  of  fraud,  declarations  of  a  fraudulent  purpose  are  often  the 
very  gists  of  the  case.  He  had  no  sort  of  intimation  of  it,  so  as  to 
enable  him  to  cross-examine  the  witness  on  that  fact  I  am  the  more 
anxious  to  state  that  we  are  not  now  to  be  allowed  to  enter  upon 
that  part  of  the  evidence  in  this  case,  there  being  no  ground  laid 
for  it  by  the  all^;ations  in  the  bill ;  because  I  wish  to  have  it 
make  a  due  impression  on  those  who  are  in  the  habit  of  drawing 
pleadings  in  equity,  in  order  that  they  may  take  care  ^at  that 
which  ic  the  gist  of  the  cause  should  be  stated  on  the  record,  for  it 
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is  too  much  for  a  defendant  to  be  overpowered  by  evidence,  which  1819. 
be  could  have  no  idea  from  any  statement  in  the  bill  would  be 
brought  forward  at  the  hearing,  when  he  might  otherwise  perhaps 
have  been  able,  if  he  had  been  aware  of  it,  to  explain  it  to  the  ^'^ 
satisfaction  of  the  court  This,  however,  I  am  aware,  is  a  delicate 
matter  for  the  consideration  of  the  pleader,  as  it  is  often  dangerous 
to  reveal  the  evidence  intended  to  be  used ;  but  the  bill  and  answer 
have  very  great  e£^t  on  the  decision  of  every  cause,  and  although 
we  would  wish  to  avoid  prolixity  and  all  unnecessary  matter,  gener- 
ally speaking,  yet  it  is  indispensably  necessary  to  state  a  defendant's 
declaration  of  fraud  on  the  record,  if  it  is  intended  to  be  used 
against  him  on  the  evidence  at  the  hearing.  In  this  case,  that 
declaration  not  being  mentioned  in  the  pleadings,  cannot  be  suffered 
to  be  given  in  evidence  in  the  cause.  For  if  that  acknowledgment 
were  proved  to  be  true,  there  would  be  no  necessity  for  any  further 
proof  on  the  subject  In  the  present  case,  however,  I  think  the 
evidence  of  fraud  is  abundantly  strong,  without  reference  to  the  evi- 
dence of  the  defendant's  declaration,  which  is  not  warranted  by  the 
pleadings.  I  am  of  opinion,  under  the  circumstances  which  appear 
by  clear  legitimate  evidence,  the  fraud  is  here  sufficiently  apparent : 
but  I  must  repeat  that  although  it  may  not  be  generally  necessary 
to  state  on  the  record  declarations  by  the  defendant,  yet  in  a  case 
charging  fraud,  where  such  declarations  are  often  the  gist  of  the 
cause,  great  injustice  would  be  done  to  the  party  if  evidence  were 
received  of  such  declaration  where  they  are  not  charged  in  the  bill. 
In  the  case  of  Earns  v.  Bicknell  (a)  the  Lord  Chancellor,  very 
soon  after  he  came  to  the  great  seal,  so  determined,  on  occasion  of 
an  attempt  to  introduce  evidence  of  this  kind,  without  previous  inti- 
mation to  the  party  against  whom  it  was  used,  by  alleging  it  in  the 
bill.  He  has  held  the  same  opinion,  I  believe,  ever  since,  and  no 
man  can  differ  from  him  in  thinking  that  such  a  thing  cannot  be 
done.  There  must  be  an  account  of  the  tithe  of  lambs,  and  of  the 
wool  of  such  sheep  as  were  removed  in  the  several  years  mentioned 
in  the  bill  before  they  were  shorn,  and  of  the  agistment  of  such 
sheep,  except  those  which  were  removed  to  Coates  to  be  shorn. 

Decree  accordingly. 


Sittings  after  M.  59Geo.III.    A.D.  1819.    Scac. 

DrijffUld  V.  Orrell  and  Gorse.    [6  Pri.  324.]  Jan.  16. 

This  bill  was  filed  by  the  vicar  of  Prescott,  in  the  county  of  Lan--  Amodu$ 
eatery  against  the  defendants  occupiers  of  land  within  the  township  J^,^  i]^ 
of  Parr  in  that  parish,  for  an  account  of  bay  and  small  tithes  ge-  of  tStbe-hsf 
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nerally.  The  defendants,  admitting  plaintiiPa  general  title,  in  their 
joint  answer  allc^ged  that  Orrell  occupied  a  certain  iann  in  the  town- 
ship called,  &C.,  and  certain  lands  there  called  the  demesne  of  Parr 
HaUj  consisting  o^  &&,  and  that  Gorse  occupied  a  fiirm  there  con* 
sisting  o^  &c^  forty-two  of  those  being  part  of  the  demesne  otParr 
HaU^  &C.,  and  that  there  was  due  and  payable  to  the  Ticar  of  the 
said  parish,  or  to  the  person  entitled  to  receive  thetwcorui/  dues  (a)« 
on  Easter  Mondi^f  by  the  owner  of  the  iarm  called  Parr  HaU^  ao 
amiual  sum  of  1S<.  4<i.,  in  lieu  of  tithes  in  kind  {fall  hayjeaaiy  made, 
Sec.,  from  off  lands  within  the  sud  township  of  Parry  and  for  and  in 
lieu  of  the  tithes  in  kind  of  all  tithaUe  matters  and  things^  ike  tithes 
itthereofare  usaalfy  reputed  and  held  to  he  small  tithes^  yearly  oHning, 
8t&,  upon  and  from  off  all  lands  within  the  said  parcel  of  the  said 
demesne  of  Parr  HalL 

They  also  set  up  the  following  moduses  as  payable  by  the  occur 
piers  of  lands  within  the  said  township  of  Parr^  not  bdug  within, 
or  parcel  of  the  said  demesne  of  Parr  Hall :  5s.  for  every  married 
man  residing  on  such  lands,  in  lieu  of  Easter  oflerings  for  each 
married  man  and  hb  wife;  Id.  for  every  barren  cow ;  and  l^if.  for 
evecy  cow  not  barren,  in  lieu  of  the  tithes  in  kind  of  milk  and  calves 
of  all  cows  on  all  such  lands ;  and  6d.  for  every  colt  in  lieu,  &c. 

The  witnesses  examined  for  the  defendants,  in  support  of  the 
first  modus  of  ISs*  4c2L,  proved  that  no  tithe  of  hay,  or  small  titlfes, 
had  by  them,  or  by  any  other  person,  to  their  knowledge  bean 
paid  for  tlie  lands  within  the  demesne  of  Parr  Hall^  either  In  kind, 
or  sub  mode.  Old  deeds  were  also  produced  in  evidence,  wheiein 
the  1S5.  W.  was  mentioned  as  payaUe  to  the  yicar  for  and  as  a  pre- 
scriptive  rent  (some  of  than  stating  it  to  be  a  modus)  for  the  tithe 
of  hay  and  all  small  tithes  in  Parr*  And  several  receipts  (from 
1757  to  18 1 5)  were  put  in,  as  ^ven  by  the  vicar,  to  the  proprietors 
of  Parr  Hallj  for  that  sum,  stating  it  to  be  a  prescription  tor  tithe 
hay,  saying  nothing  of  other  tithes.  The  witnesses  examined  to 
prove  llie  other  sums  of  money  set  up  as  moduses,  proved  the 
uniform  payments  during  memory;  but  they  universally  called 
them  compositions ;  and  stated  that  they  were  demanded  as  com^ 
positions.  No  evidence  was  offered  on  the  part  of  the  plaintiff  to 
impeach  or  vary  the  payment,  or  to  shew  their  origin  to  have  been 
since  legtl  memory.  To  that  evidence  the  plaintifis  opposed  the 
parliamentary  survey  and  other  ancient  public  documents,  wheron 
the  tithes  were  estimated,  and  said  to  be  payable  to  the  vicar;  and 
no  mention  was  made  of  the  demesne  of  Parr  iitf/^  or  of  any  moc/ia 
payable  for  the  tithes  from  that  estate. 


(a)  An  obicction  being  taken,  though  not  that  the  olgection  had  been  over-ruled  in  thiaoaart 
much  insisted  on,  to  a  fnodu».  laid  to  be  payable  in  the  case  of  an  answer,  on  grounds  with  wUeh 
tbr  fioariai  dues,  tlie  Lord  Chief  Baron  obsored,    he wasaatisfied.  Sti^Pre9QUf.Bennet, n^vra  17S3. 


Ondl. 
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Danmcaf  and  Bo^peU^  for  the  plainti£&.  1819. 

Martin  and  Shadwellj  for  the  defendants.  jmsim 

Bkhards  Lord  C.  Baron.  -^  The  plaintififs  title  being  admitted,  ^  ▼• 
the  question  is  the  validity  of  the  moduses  which  have  been  set  up 
by  way  of  defence  to  his  claim.  As  to  the  objection  which  has 
been  taken  to  the  first  bemg  laid  as  payable  by  the  owner  of  the 
estate,  which  it  is  said  to  cover,  I  should  certainly  have  considered 
that  as  at  least  a  very  doubtful  point.  It  appears,  however,  that 
there  is  a  case  (a)  which  has  decided  that  that  b  sufficient ;  and  as 
that  is  so,  it  may  be  better  to  abide  by  the  determination  which 
we  find,  establishing  a  point,  although  it  may  not  consist  with 
the  just  sense  of  the  things  according  to  one's  own  particular  view 
^f  it,  than  to  disturb  an  established  rale.  On  the  evidence,  how- 
ever, I  think  the  first  modus  cannot  be  supported  to  the  extent  at 
which  it  is  laid.  It  is  all^^ed  to  be  in  lieu  of  hay  and  small  tithes ; 
the  proof  is  merely  that  no  tithe  of  hay  and  of  other  matters  usuaUy 
called  small  tithes,  have  ever  been  paid  by  the  occupiers  of  lands, 
either  in  kind  or  stsb  modOf  and  that  would  certainly  be  insufficient, 
ev&i  if  there  were  not  evidence  to  shew  that  the  modus  is  payable 
in  lieu  of  hay  only.  As  the  prescription,  therefore,  is  laid,  it  is 
larger  than  that  proved  by  the  evidence,  so  that  it  b  thus  not  sup- 
ported by  the  proof,  and  the  plaintiff  is  consequently  entitled  to  an 
account  of  the  tithe  of  hay  and  all  small  tithes.  As  to  the  other 
moduseSf  there  is  no  objection  made  to  thdr  amount  The  only 
qnestioQ  is,  whether  there  is  sufficient  evidence  to  support  them  ? 
There  is  certainly  proof  of  their  having  been  uniformly  paid  for  a 
vary  great  length  of  time;  but  then  it  is  urged,  that  they  are  merely 
composUumSf  and  that  they  are  expressly  stated  to  be  so  by  wit- 
nesses. But  I  think  that  that  cannot  be  considered  as  invalidating 
a  defence  of  modus^  or  as  a  fiulure  of  proo£  It  is  said,  that  there 
are  no  cases  wherein  a  money  payment  in  lieu  of  tithes,  which  is 
expressly  called  oompodticn  by  all  the  witnesses  called  to  establish 
it  as  a  modus^  has  been  sent  to  an  issue.  If  there  be  not,  I  should 
be  ashamed  of  the  limits  of  my  authority,  if  I  could  not  make  one. 
If,  indeed,  there  were  any  case  deciding  the  other  way,  I  should, 
perhaps,  abide  by  it,  but  I  should  do  so  with  great  reluctance.  It 
was  also  said,  that  no  terrier  had  been  produced  in  evidence  in 
support  of  the  moduses  s  but  there  is,  I  think,  very  sufficient  evi- 
dence without.  I  have  the  |u:tual  continued  payment  of -the  same 
snmsy  and  acceptance  of  them  by  the  vicars.  They  are  small 
enough  to  be  moduses,  and  there  is  no  evidence  varying  the  pay- 
ment, or  shewing  when  it  was  not  made.  I  am,  therefore,  bound 
to  say,  that  there  is  sufficient  evidence  to  enable  me  to  decide  here 

(•)  Ord  ▼.  Cfarle»  Anitr*  6S8.  napra  I4S7. 
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in  favour  of  those  moduses.  As  to  the  fiurt  of  the  parliam^itary  sur- 
vey not  referring  to  the  moduseSy  there  is  nothing  in  that  when 
opposed  to  the  proof  of  actual  payment.  Had  that  document, 
although  it  is  certainly  entitled  to  great  respect  on  some  questions, 
even  stated  that  there  was  no  modus,  it  would  not,  as  being  on  that 
subject  res  inter  alios  acta,  be  strong  enough  to  overpower  the  posi- 
tive evidence  of  actual  payment,  still  less  is  the  mere  omission  to 
mention  it  sufficient. 

Decree.  —  An  account  of  die  tithe  of  hay  arising  within  the 
township  of  Parr ;   and  of  small  tithes,   admitted  by  the 
answer  arising  within  the  demesne  ofParr^  with  costs. 
Issues  as  to  the  other  moduses. 


Jan,  10. 
II.  89. 

ac. 

6  Pri.  194. 
by  the  name 
of  Hormim 

dowr, 
tarei,  md 
•itificial 

gnflMBCUt 

gnetkf  and 
ghren  to 
cattle  em- 
plojad  in 
fanibandry, 
are  liable  to 
tttbeiftbe 
occupier, 
have  tttiH- 
cientfu*- 
(0tiafic«of 
any  descrip- 
tion for 
their  main- 
tenance, 
therefore 
they  were 
heldliiible 
to  tithes 
where  the 
ocf^upier 
hadasuffi. 
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59  Geo.  III.    A.  D.  1819.    Scac. 

Dorman  v.  Currey  and  others.    [Dan.  194.] 

This  was  a  bill  for  tithes  by  the  lessees  under  the  Bishop  of 
Rochester,  of  the  rectory  of  Dartford  in  the  county  oiKent,  against 
certain  occupiers  of  lands  within  that    parish.     The  principal 
,  question  in  the  cause  was,  whether  claoer,  tares,  lucem,  and  other 
articles  of  that  description  cut  for  green  meat,  and  given  to  horses 
used  in  husbandry,  were  tithable  ?     The  charge  in  the  bill  was, 
^  that  such  part  of  the  claoer,  tares,,  lucem,  and  other  articles  cut 
for  green  meat  by  the  defendants,  as  had  been  consumed  by  their 
horses  employed  in  husbandry,  were  unnecessarily  consumed  by 
such  horses,  and  were  given  by  the  defendants  to  such  horses,  with 
the  intent  to  defraud  the  plaintifis  of  the  tithes  thereof;  inasmuch  as 
the  defendants  had  on  their  lands,  in  each  of  the  years  when  they 
gave  such  articles  to  their  horses,  a  sufficient  quantity  of  fodder 
for  such  horses,  exclusive  of  the  articles  so  cut  for  green  meat;  and 
had  sold  and  disposed  of,  or  applied  for  other  purposes  than  for 
the  food  and  support  of  their  husbandry  horses,  quantities  of  hay 
and  fodder,  the  produce  of  theis  respective  farms,  which  might 
have  been  consumed  for  food  by  such  horses.     It  also  charged  that 
defendants  had,  in  such  yeai^s,  sufficient  pasturage  on  their  respec- 
tive lands  within  the  parish  for  their  husbandry  horses,  and  that 
such  horses  might  have  been  depastured  thereon,  but  that  the  de- 
fendants, wit^  the  intent  of  defrauding,  &c.,  used  such  pasturage, 
and  permitted  the  same  to  be  used  for  other  purposes  than  the  de- 
pasturing of  tlieir  husbandry  horses. 

The  defendants,  by  their  answers,  admitted  that,  although  they 
had  not  sufficient  pasturage  of  a  proper  quality  upon  their  farms 
and  lands  within  the  parish  for  the  support  of  the  hones  kept  by 
them  for  husbandry  horses ;  yet  that  they  had  and  grew  on  tlieir 
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respective  farms  and  lands,  in  each  of  the  years  when  they  gave      1819. 
the  articles  cut  for  green  meat  to  their  horses  employed  in  hus-   "[^^j^^jjj^ 
bandry,  a  sufBcient  quantity  of  hay  and  other  dry  food  (if  such  dry        .▼. 
food  was  meant  by  the  yvotA  fodder  in  the  bill),  exclusive  of  the     *^^*^' 
articles  cut  for  green  meat,  and  had  sold  and  applied  divers  quan- 
tities thereof  for  the  support  or  food  of  their  sheep,  cows,  and  other 
stock,  and  for  other  purposes. 

Martin  and  Roupellj  for  the  plaintiffs^ 

Dauncqfj  Siadwelly  and  PenJferton^  for  the  defendants. 

Tke  Lord  C.  Baron.  —  This  is  a  suit  instituted  against  the  de 
fondants  for  tithes ;  and  the  single  quesdon  now  remaining  to  be 
decided  is,  whether  the  plaintiff  is  entided  to  the  tithe  of  green 
grass,  vetches,  and  tares,  which  have  been  cut  and  given  to  agri- 
cultural cattle,  that  is,  catde  who  are  employed  in  husbandry. 
That  dthes  are  due,  primd  faciei  for  all  grass  that  is  severed  from 
the  ground  may  be  considered  as  a  truism ;  and  it  has  not  been 
disputed;  but  whether  it  is  dthable  in  the  present  case  is  a  question 
which  has  not,  as  far  as  I  can  find,  been  expressly  decided;  and  we 
must,  therefore,  look  with  attention  to  the  cases,  which  belong  to 
this  part  of  the  tithe  law,  and  draw  from  them  such  conclusions  as 
seem  to  be  the  most  consistent.  The  fact  of  this  case^  as  admitted 
between  the  parties,  appears  to  be  that  the  green  food,  if  I  may 
so  call  it,  was  not  more  than  sufficient  to  feed  these  catde ;  but  that 
there  wais  dry  food,  such  as  hay,  for  instance,  in  the  possession  of 
the  occupier  amply  sufficient  As  I  said  before,  the  liability  of 
the  article  to  render  tithe  is  dear,  primd/acie  :  and  it  lies  upon  the 
occupier  to  prove  an  exemption,  or  something  in  the  nature  of  an 
exemption,  to  exempt  him  from  it«  He  states  here  that,  **  inas- 
much as  the  green  food  thus  separated,  or  to  be  separated,  was  not 
more  than  sufficient  to  feed  the  catde;  and  as  those  catde  were 
employed  in  agricultural  purposes,  and  by  that  means  must  neces- 
sarily contribute  to  increase  the  other  dthable  matters,  tithe  could 
not  be  paid  for  it ;  and  that  notwithstanding  the  sufficiency  of  other 
food,  such  as  hay,  &c."  There  is  a  great  deal  of  hesitation  in  the 
earlier  cases  on  the  subject  of  agistment  itself:  there  is  no  doubt 
diat  tithe  of  agistment  was  due  from  all  time ;  but  it  is  equally 
true,  that  the  tithe  of  agistment  was  very  seldom  paid  in  many 
parts  of  this  kingdom.  The  demand  of  the  tithe  of  agistment  wa» 
first  made  within  my  own  professional  memory  :  I  believe  I  pre- 
pared the  first  bill  which  was  filed  for  the  purpose  of  compelling 
the  payment  of  it.  It  is  stated  in  Cro.  Eliz.  1 39.  that  "  Godfrqf 
moved  that  no  dthes  by  the  law  are  payable  for  beasts  agisted ; 
but  all  the  court  held,  that  for  beasts  agisted  for  hire,  or  for  dry 
catde  which  are  depastured  to  be  sold,  tithes  shall  be  paid ;  but  for 
dry  catde  rear^  for  the' plough,  or  to  be  expended  in  the  house, 
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1819.     no  tithes  shall  be  paid  for  them/'     This  8hewg.that  though  the 

f^^,^^^^    law  was  then  as  it  i^  now,  yet  it  was  not  until  lately  a  question 

▼.        much  in  the  habits  of  the  court.    The  finrt  ease  I  find  that  bean 

S^^^,  upon  the  present  is  a  case  that  has  been  cHed,  of  Peny  ▼•  Soatiu{a) 
It  is  a  case  which  has  been  much  relied  upon,  but  it  is  very  diffi- 
cult to  toiow  what  is  really  the  object  of  it  as  stated  in  Ch>.  Eli*. 
whether  the  tares  were  cut  and  given  to  the  cattle  in  a  state  of 
severance  or  not,  does  not,  I  think,  appear  in  a  sadsfiictory  man- 
ner. The  case  is  also  stated,  though  with  some  variatian.  2  Leon»  2T. 

Siipniso5.  Then  there  is  a  case  of  Webb  v.  Warner.  (&)  2  Jac.  1.,  in  which  it  is 
'  stated,  that  ^*  the  inhabitants  of  divers  marshes  and  fismy  lands, 
who  used  to  gather  a  rough  hay  called  fenny  fodder,  for  want  of 
.•sufficient  grass  to  sustain  their  beasts  in  winter,  alleged  that  they 
did  this  for  the  sustenance  of  their  beasts,  and  the  better  increase 
of  thdr  husbandly,  and  oug^t  therefore  to  be  fireed  from  the  pay- 
ment of  tithes ;  and  the  court  held  that  this  surmise  was  not  suffi- 
cient, for  one  may  not  prescribe  in  rum  decimando.  And  in  that  it 
is  alleged,  that  ihey  bestow  it  upon  their  cattle  there,  thai  is  not 
any  cause  of  dischai^,  for  so  they  may  prescribe  for  oom  spent 
in  their  iamily,  or  for  com  ^ven  for  provender  to  their  cattle^ 
whereby  no  tithes  should  be  paid. 

The  next  case  is  one  upon  which  a  very  great  stress  was  very 
jusdy  laid  upon  the  part  of  the  plaintiff  CraiwUy  v.  WdU,  1  Rol. 
Abr.  645.  plac  7. ;  also  to  be  found  copied  in  8  Fin.  586;  also  in 
2  Danvers ;  but  there  it  is  copied  from  jRoIfe,  so  that  tliese  are 
mere  transcripts  of  the  passage  in  Soile.  It  is  also  stated  in 
Dr.  BurtCs  Ecclesiastical  Law^  he  says  **  it  hath  been  resolved  that 
if  a  man  cut  grass,  but  before  it  be  made  into  hay,  but  only  put 
into  swathes,  he  carrieth  and  giveth  it  to  his  plough  cattle  for  their 
necessary  sustenance,  not  having  sufficient  for  their  sustenance  other- 
wise, no  tithe  shall  be  paid  thereof; "  and  dtes  1  BoUe  6^5.  pi.  7* 
2  Bunb.  279.;  so  that  we  find  this  case  repeated  first  of  all  in  BoU^^ 
Abridgement^  then  in  2  Danvers,  then  in  8  Finer,  and  then  in  Burtis 
Ecclesiastical  Lmo.  (c) 

Now  this  case  is  certainly  the  one  which  first  introduced  the  real 
question  which  the  counsel  have  made  in  this  cause*  The  passage 
in  Finer  is  a  literal  translation  of  it.  ^^  If  a  man  cut  grass  and 
before  it  be  made  into  hay,"  there  we  have  a  cutting :  in  the  other 
cases,  that  point  was  certainly  left  equivocal.  ^  If  a  man  cuts  grass 
and  before  it  be  made  into  hay,  but  only  put  into  swathes,  he 
carrieth  and  giveth  it  to  his  plough  catde  for  their  necessary  sas« 
tenance,  not  having  sufficient  for  their  sustenance  otherwise,  no  tithes 

&hall  be  paid  thereof.   The  words  in  this  case  are,  not  haoing  st^kient 

■    ■       -  -  ■  ...     .  ■  .-       -      , 

(a)  Cro.  Elis.  1S9.    2  Leon.  27.  (6)  Cro.  Jac.  47.     3  Bun's  E.Ii.  447. 

(c)  Vol.  tii.  p.  4€7. 
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for  ikeir  sustenance;  sustenance,  not  fodder,  is  the  word  used  in  RoUe,'    1819. 
and  in  Finer,  Danvers,  and  Bum,  who  have  translated  it  from  BoUe. 
Now  that  would  bring  the  question  to  this  point  at  once.    What  is 
meant  by  sustenance?    But  there  is  a  passage  in  Waison^s  Clergyman^s        ^^^ 
Lam,  which  seems  to  pve  a  meaning  to  the  word  sustenance,  and  if 
that  be  the  true  meaning,  to  be  sure  the  question  is  pretty  well  disposed 
of;  but  that  book  certainly  is  not  very  accurate,for  the  case  it  refers  to 
in  Botte,  is  there  stated  as  having  been  decided  in  the  2d  of  Charles 
the  1st,  instead  of  the  dth,  and  in  the  court  of  Common  Pleas  instead 
of  the  King's  Bench.    But  it  refers  to  the  case  in  1  Boilers  Abridg- 
ment, 645.,  80  that  it  is  the  very  same  case,  by  the  same  name,  that 
is  found  in  BoUe*    Now  when  the  author  of  the  ClergymofCs  Law 
states  a  proposition  which  he  founds  entirely  upon  a  case  which  he 
quotes,  I  must  look  to  that  case ;  I  cannot  trust  his  construction  of 
it,  nor  can  I  trust  his  translation,  but  I  must  look  at  it  myself.    It 
is  perfectly  clear  he  meant  to  rely  entirely  on  the  case  in  BoUe,  for 
he  does  not  offer  any  opinion  of  his  own :  he  does  not  offer  to  say 
that  any  construction  has  been  put  on  the  word  sustenance,  but  as 
if  he  were  translating  BoUe,  he  says  *'  not  having  grass  to  sustain 
them  otherwise.''    But  if  we  look  at  BoUe  we  find  that  the  words 
are  *^  and  gives  it  to  his  cattle,  not  having  sufficient  for  their  sus* 
tenance  otherwise.''    Now  if  the  author  of  the  Clergynan^s  Lam, 
be  correct  in  saying  *^  not  having  grass  sufficient  to  sustain  them 
otherwise,"  it  must  be  because  grass  is  the  necessary  translation  of 
sustenance,  otherwise  he  is  incorrect;   but  it  is  impossible  to  say  - 
that  when  Rolle  uses  the  word  sustenance  he  means  g;rass,  because 
there  is  not,  as  far  as  my  judgement  goes,  the  least  reason  for  apply- 
ing such  a  construction  to  the  word ;  therefore  I  must  rcgect  what 
Watson  says,  because  he  only  means  to  say  what  BdUe  says,  and 
BMe  says  no  such  thing. 

Other  books  and  other  authorities  have  been  referred  to,  upon  ' 
which  more  stress  has  been  laid  than  they  deserve*  In  Cornyni 
Dig.  title  Dismes,  p.  2.,  it  is  said,  ^  tithe  shall  not  be  paid  for  grass 
cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made  into 
hay."  Now  Comyns  does  not  say  any  thing  more  by  way  of  qualifi* 
cation  than  that;  but  he  refers  to.  1  BoUe,  and  2  Leonard,  which 
certainly  do  not  justify  that  apprehension,  and  he  gives  you  no 
other  authority.  BoUe  says,  ^^  not  having  sufficient  for  their  susten** 
anoe^  otherwise."  Conyni  Dig.  says,  '*  tithes  shall  not  be  paid  for 
grass  cut  in  a  meadow  for  beasts  of  the  plough,  if  it  be  not  made 
into  hay ;  that  is,  if  it  is  merely  cut  and  left  in  the  swathe,  and  not 
made  into  hay,  no  tithe  shall  be  paid  for  it.  He  relies  on  BoUe 
and  2  Leonard  (28.)  in  neither  of  which  is  there  any  thing  of  au- 
tiiority  for  wbat'he  says.  If  Cotm/ns  had  stated  this  without  stating 
any  book  to  which  he  referred,  I  should  have  paid  great  attention 
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1819.  .  to  it»  "because  his  authority  is  considerable;  but  where  he  says,  I  find 
it  so  in  Bolley  we  must  look  to  RottCf  and  if  the  authority  is  not 
vT""    there,  we  are  obliged  to  reject  what  he  says,  as  in  the  other  case. 
Curr^.        Then  it  is  said  that  in  the  case  in  Bunbwry^  of  Hojfes  and  Dawse^ 
'  '<  the  court  seemed  to  think  that  vetches  and  clover  cut  green  and 
given  to  cattle  used  in  husbandry  should  pay  no  tithe."     Now  that 
u  a  veiy  large  proposition ;  in  truth,  it  is  a  case  which  ought  not  to 
have  be^n  introduced  into  a  book  of  reports ;  because  to  say  what 
the  court  seemed  to  think,  is  saying  nothing.    It  is  impossible  for 
any  body  to  say  what  a  court  seemed  to  think,  and  I  have  search^ 
the  record  of  that  case,  and  there  appears  to  have  been  nothing  in 
issue  as  to  the  case  before  us  now.     But  it  b  quite  dear  that  the 
doctrine  to  which  the  court  seemed  to  incline  in  Btmbury^  is  not 
true,  namely,  '^  that  vetches  and  cloVer  cut  green  and  given  to 
cattle  used  in  husbandry  should  pay  no  tithes  ;*'  because  even  JVai' 
son  says  it  must  be  in  the  event  of  there  being  no  other  green 
grass.    Btmbury  refers  to  a  great  number  of  cases  in  the  margin, 
idead  v.  Tkurman  in  Cro.  Car.,  Sir  W.  Janes,  2  Leon.  Cro.  EUz.\S9^ 
which  I  have  read.     He  refers  also  to  1  RoU^s  Abr.  645.  and 
Begge  232. 

Now  Mead  v.  Thwrman  (a)  proceeds  upon  a  particular  custom; 
**  prohibition  was  prayed  upon  suggestion  of  this  custom,  viz.  that 
for  tares  cut,  or  mown  before  they  be  ripe,  and  ^v^i  to  plough 
cattle,  tithes  ought  not  to  be  paid :"  but  here  We  are  considering  the 
general  law,  not  a  custom. 

The  passage  in  Sir  JViUiam  Janes,  to  which  Btmbury  refisrs  also, 
relates  to  a  particular  custom  of  the  parish. 

In  Degge,  2S2.,  it  is  said,  **  it  has  been  resolved,  that  for  grass 
cut  in  meadows  to  feed  the  beasts  of  the  plough  and  not  made  into 
hay,  tithes  should  not  be  paid  thereof,  and  fVdk  v.  Crawley  is  re- 
ferred to.  Now  WeUs  V.  Craaiey  cannot  be  found  in  any  book 
but  BxiUe  I  there  is  no  reference  in  Degge  to  EoU^s  Abridgment^  or 
any  other  book ;  but  he  cites  the  case  of  WMs  v.  Craaiey,  as  if  he 
cited  it  as  an  ordinary  case  without  referring  to  any  other  book ; 
but  if  it  be  not  in  any  other  book  it  must  be  the  cas^  in  BMe,  and 
there  the  authority  does  not  justify  him.  Then  the  next  clause  is 
*<  it  hath  been  resolved  that  tares,  vetches,  &c.,  cut  green  for  the 
feeding  beasts  of  the  plough  by  custom,  may  be  freed  fixMU  the 
payment  of  tithes,  but  not  otherwise.^'  Then  he  cites  Cro.  Car.  S93. 
which  we  have  read,  and  Sir  W.  Jones,  357. 
Suprai504.  The  uext  case  is  that  of  Manlett  v.  Paine,  there  the  defence  was, 
^  that  the  defendants  gave  the  green  food,  when  cut,  to  their  cattle 
for  their  necessary  sustenance^"  not  entering  into  any  statement  of 

(o)  Cr*.  Car.  S9S. 
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the  fact  escoepting  go  far  as  you  may  refer  the  word  ^  necessary^  io  1S19. 
their  not  having  any  other  fodder*  The  court  considering  the  law  jjonwon 
as  settled  in  the  way  in  which  it  is  stated  by  BoU^s  Abr.  and  the  ▼• 
Other  cases ;  that  there  cannot  be  an  exemption  without  shewing  ^^' 
the  necessity  of  the  thing,  in  the  way  which  the  court  thought  the 
word  **  necessary"  was  to  be  applied,  referred  it  to  the  Master  to 
enquire  whether  they  had  any  other  for  the  purpose.  The  court, 
therefore,  decided  thus  far,  namely,  that  merely  giving  it  to  cattle 
is  not  sufficient  as  an  exemption.  They  decided  also,  that  there 
must  not  be  any  other  fodder,  but  "whtX  fodder  is  they  have  not  de- 
cided ;  so  that  we  have  the  law  now  as  clearly  as  can  be,  that  there 
must  not  be  any  oXherfodder^  in  order  to  excuse  the  occupier  from 
paying  the  tithe  for  green  grass  and  tares  which  he  has  given  to 
his  cattle,  admitting  the  principle,  that  this  produce,  as  well  as 
any  other  produce  of  the  earth,  is  tithable;  so  that  primd  Jacie  it 
is  tithable  at  all  events,  if  you  have  other Jbdder.  Now  other  fodder ^ 
it  is  said,  on  one  side,  means  green  food  of  the  same  kind ;  on  the 
other  side,  it  is  said,  any  food  that  cattle  are  in  the  habit  pf 
receiving.  We  will  suppose  corn,  which  people  are  not  much  in 
the  habit  of  giving  to  cattle,  except  horses  on  particular  occasions, 
would  not  be  considered  as  fodder,  but  hay,  it  is  said,  is  fodder. 
Now,  what  the  word  fodder  may  be  intended  to  mean  in  particular 
parts  of  the  country,  or  in  particular  books,  it  is  hardly  worth 
while  to  enquire :  beyond  all  doubt,  it  cannot  be  disputed  that  dry 
food  is  fodder.  I  conceive  ,/Wcfer  means  exacdy  vrhBtfood  means ; 
and  when  I  see  in  the  great  case  which  declares  the  law  upon  the 
sutgect,  that  the  word  sustenance  is  used,  I  ask  what  sustenance  is  ? 
Is  not  hay  as  good  food  for  cattle  as  green  grass?  I  mean  in 
point  of  sustenance  per  se.  Then,  if  I  find  the  circumstance  whicli 
would  compel  me  to  decide  in  favour  of  a  non  decimando  in  this 
case  does  not  exist,  namely,  want  of  sufficient  sustenance;  am  I 
not  justified  in  saying,  there  is  no  reason  why  these  articles  should 
be  excused  from  paying  dthes  ? 

I  put  out  of  the  question  the  arguments  which  have  been  made 
use  of  as  to  the  hardship  of  the  case.  They  do  not  we^h  with 
me;  it  is  said,  it  is  hard  a  farmer  should  pay  the  tenth  of  this 
produce  when,  by  suffering  the  cattle  to  come  on  the  field,  he  would 
not  pay  any  tithe  at  alL  But  that  has  nothing  to  do  with  the  pre* 
sfent  case ;  in  truth,  the  occupier  has  the  advantage  of  not  having 
his  nine  parts  trod  over,  and  die  tithe  owner  has  not  the  tenth  trod 
over.  The  only  question  is,  can  you  maintain  the  position,  that 
this  sustenance  is  confined  to  green  food,  and  how  is  the  court  to 
give  directions  on  the  subject?  The  construction  on  the  word 
**  sustenance"  in  Watson^  appears  to  me  to  be  attended  with  infinite 
inconvenience,  and  it  would  be  impossible  for  the  court  to  give 
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1819.     any  directions  concerning  it.    Under  these  circumMences,  I  am  of 

opinion,  that  the  plaintiff  on  the  statement  of  the  iacts  in  the  pre- 

▼.        sent  case,  is  oititled  to  a  decree. 
c^i^^'  Decree  f<M:  Plaintiff. 


59  Geo.  III.    A.  D.  1819.     Cane. 

^«**^*'  Estcourt  y.  Kingscote.    [4  Madd.  140.] 

A  deed  On  a  bill  for  the  specific  performance  of  an  agreement  to  sell 

^^^^  an  estate  together  with  the  tithes,  a  reference  was  made  to  the 
ml,  Bup-  Master,  to  see  if  a  good  title  coidd  be  made.  The  Master  reported, 
^^^^1^  that  the  plaintiff  could  not  make  a  good  title  to  the  tithes,  or  prove 
ooty^tiiMigfa  an  exemption  from  the  payment  of  such  .tithes.  To  this  report  an 
ymn,  will  exception  was  taken,  on  the  ground  that  the  Master  ought  to  have 
°<|*^V^  reported  that  the  plaintiff  could  make  a  good  title  to  the  tithes,  or 
without  di-  prove  an  exemption  from  the  payment  of  such  tithes. 
'•^'"L?!*^  The  living  was  a  donative, 
endcnce  Bdl,  WtfoU^  and  TroUope^  for  the  plaintiff. 

ted^i^  ^^  ^^  P*"^  ^^  ^^  plaintiff  no  deed  certainly  is  produced  by 
or  hM  CI-  which  a  real  composition  was  created ;  but  there  is  clear  evidence 
^'^'^  for  two  hundred  years,  of  the  payment  of  20/.  a  year  in  lieu  of  tithes, 

and  from  such  evidence  a  deed  creating  the  real  composition  must 
be  presumed.  In  Drake  v.  Smith  (a),  where  an  ecclesiastical  sur- 
vey was  much  relied  on,  the  Lord  C.  Baron  says,  *^  It  is  said  that 
the  Ecclesiastical  Survey  b  inconsistent  with  such  a  tnodus  (the  modus 
set  up),  and  certainly  if  the  Ecclesiastical  Suroey  were  entitled  to 
any  degree  of  credit,  I  should  incline  to  the  same  opinion,  but  I 
have  had  experience  enough  to  teach  me  that  no  great  reliance  is 
to  be  placed  on  documents  of  that  description."  So  also  in  Jee  v. 
Hockley  (i)  the  same  judge  says,  "  When  I  see  a  uniform  money 
payment  proved  to  have  been  constantly  paid  for  so  many  years 
(during  living  memory),  I  cannot  take  upon  myself  to  say  that 
evidence  which  is  anterior  shall,  on  that  account  alone,  destroy  evi- 
dence which  is  posterior  in  point  of  time."  In  Lady  Dartmoutk  v. 
Roberts  (c)  the  court,  in  fevour  of  uninterrupted  enjoyment  by  the 
perception  of  hay  tithe,  presumed  a  severance. 

After  «o  long  an  enjoyment  as,  it  is  proved  id  this  case,  a  deed 
creating  a  real  composition  must  be  presumed. 

Heald^  Sugden,  and  Haskwood^  on  the  other  side,  were  stop- 
ped by 

The  Vice  Chancellor. 

There  is  no  case  in  which  a  composition  real  has  been  presumed 
from  the  mere  &ct  of  pecuniary  payment  alone.  If  such  a  rule  were 

(a)  1  Dan.  104.  wprtu 
(»)  4  Fri.  S7.  fu/wa  1631.  (c)  10  Eaat,  334.  supra  1704. 
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adopted,  every  paymeht  which  is  rank  as  a  modus  might  be  esta-     1819. 

blished  as  a  good  composition  real.     It  is  not  necessary  that  the   "Z^^ 

deed  creating  the  composition  real  should  be  proved  by  direct        ▼. 

evidence :  it  may  be  established  by  presumptive  evidence,  but  if  ^*^«*'^' 

there  be  no  other  evidence  of  composition  than  mere  payment,  the 

legal  inference  and  presumption  is,  that  the  composition  originates 

without  deed.    In  this  case,  the  parson  being  named  by  the  owner 

it  is  no  matter  of  surprise  that  the  pecuniary  payment  has  prevailed 

for  so  great  a  length  of  time,  (a) 

Exception  overruled. 

59  Geo.III.    A.D.  1819.     Scac.  isis. 

Bidley  V.  Storey.    [Dan.  157.]  ^^\l^ 

The  Lord  Chief  Barm.  ^^  ^^  ^• 

This  is  a  bUl  filed  by  Sir  M.  White  BidUy  and  Dr.  Bidley  for  an  A  oompori. 
account  of  all  tithes,  except  those  of  corn  and  grain,  taken  by  the  a  gnmt  of 
defeiidants  from   lands  within  the  manor  of  Cramlington  in  the  ^^^^^^^^ 
county  of  York^  which  is  within  a  part  of  the  parish  of  St.  Nicholas  the  Und  of 
in  Newcastle.     Mr.  Storey^  one  of  the  defendants,  sets  up  a  claim  ^J^^Sl'  ^ 
to  tlie  manor,  and  to  the  tithes  in  question ;  but  he  oflfers  no  evi-  ation  of  hk 
dence  in  support  of  his  claim,  but  a  conveyance  made  in  the  year  ^^j^ 
1736,  in  which  the  manor  of  Cramlington  and  other  manors  are  ofBcU^m 
conveyed  with   general  words,   comprising  tithes   at  large;    but  pnfS^to 
this  proves  very  little  indeed,  without  any  evidence  of  perception  >t*  s^h.b, 
under  the  conveyance.     The  principal  question  in  the  cause  is  ^ii^ortod 
rather  a  singular  one :  at  least  to  me  it  is  so,  as  I  do  not  recollect  ^  e^idaice 
any  under  exactly  the  same  circumstances.    It  depends,  however,  ^ene^itm, 
upon  a  very  simple  pcHnt    The  plaintiffs  claim  as  purchasers  from  ^  ^^\ 
the  vicars  of  Newcastle.    That  the  vicar  of  Newcastle  was  originally  the  condi- 
endowed  with  the  tithes  in  question  seems,  I  think,  sufficiently  clear  ^'^^H 
from  the  evidoice.     He  continued  to  be  so  entitled  until  the  year  nMde»  bdd 
1535,  at  which  time  a  transaction  appears  to  have  taken  place  be-  ^'^^ 
tween  him  and  another  person,  which  is  called  by  the  heading  of 
the  paper  adduced  in  evidence,  a  composition  real.    This  transac- 
tion was  an  agreement  between  the  vicar  and  a  person  named 
Thomas  a  Cramlington^  by  which,  in  consideration  of  Thomas  a 
Cramlington  providing  a  priest  to  do  all  the  service  belonging  to 
the  chapel  of  CramUn^onj  and  paying  two  capons  and  a  cheese 
annually  to  the  vicar,  the  vicar  gires  to  Thomas  a  Cramlington  all 
the  tithes  which  were  due  to  the  vicar ;  that  is  to  say,  all  the  tithes 
exceptbg  com  and  grain.     This  contract,!  think,  has  been  suffi- 
ciently proved.    Another  paper  is  then  produced,  which  is  a  copy 

(a)  See  also  Bebbuon  ▼.  jtppUUmf  nipra  1101.  1S97.  BmrneU  ▼•  Sh^jgin^lanf  4  Fri.  MS.  Jiyira 
HeaihcoU  v.  Mmnwuringf  3  Bra  Ca.  317.  supra  18S6.  Bennett  ▼.  Neak,  Wightw.  324.  $uprm 
1345.     Sawbndge  ▼.  BerUoti,  Anstr.  372.  tupra    1678. 
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1819.     oF  an  inquisition  fost  marUm  of  Thomas  Lcnown^  who  snooeeded 

'  ^^^       Tkomas  a  CramUngton  ;  by  ivhich  it  appears,  that  thb  compo6iti<A 

T.        real,  as  it  has  been  termed,  was  considered  as  in  force  at  that  time, 

^^^"^^  namely,  llJaci.  This  instrument  clearly  acknowledges  the  ex- 
istence of  the  composition  real,  or,  as  it  has  been  more  properly  de- 
scribed, grant;  and  we  must,  therefore,  consider  it  as  proved,  that 
it  existed  in  1 7  Jac.  1 .,  and  that  the  party  who  claimed  under  it  took 
the  tithes  at  the  time  it  was  returned.  Now,  with  respect  to  the 
law,  as  it  applies  to  this  subject,  there  is  no  doobt  that  at  common 
law,  a  layman  was  not  capable  of  the  pernancy  of  tithes,  except  in 
special  cases,  which  special  cases  it  is  not  necessary  to  mention 
now :  but  I  take  it  to  be  equally  dear,  that  a  layman  was  capable 
of  taking  a  discharge  of  tithes  by  means  of  a  composition  made  by 
the  rector  or  vicar,  with  the  consent  of  the  patron  and  ordinary,  so 
that,  although  he  could  not  claim  tithes  in  pernancy,  he  might 
daim  to  hold  his  land  discharged  from  them.  Many  cases  were 
dted  in  argument  in  support  of  this  proposition  (a),  and  it  is  not 
necessary  now  to  refer  to  than :  this  was  the  law  before  32/X?fi»  8. 
So  that  although  Thomas  a  CramUngton  could  not,  under  this 
contract,  take, the  tithes  in  pernancy:  yet  the  instrument,  be- 
yond all  doubt,  had  a  legal  operation  to  discharge  his  land  from 
the  payment  of  them.  The  stat.  82  Hm.  8.  was  then  passed,  which 
gave  to  a  layman  that  which  the  common  law  refused  him,  namely, 
a  right  to  sue  for  and  recover  his  tithes.  One  of  the  great  diffi- 
culties which  occurred  to  laymen  having  tithes,  arose  from  the  cir- 
cumstance of  thdr  having  no  remedy  for  them.  The  common  law 
did  not  give  any  action  for  tithes;  and  the  ecclesiastical  courts 
never  suffered  a  layman  to  sue  for  them,  except  in  the  cases  whidi 
have  been  mentioned.  The  act  of  parliament,  however,  of  MHen.  8. 
gave  a  layman  a  rig^t  to  tithes  in  pernancy,  by  enabling  him  to 
maintain  a  suit  for  them  in  the  ecclesiastical  courts.  Let  us  now 
see  what  have  been  the  transactions  in  the  present  case,  from  that 
time  to  the  present 

The  plaintiffi  in  this  suit,  and  those  imder  whom  they  daim, 
have^  beyond  all  doubt,  been  in  the  actual  perception,  from  the  de- 
fendants themsdves,  and  those  under  whom  they  daim,  of  all  the 
tithes  demanded  in  this  bill.  There  has  been  no  interruption  in 
the  enjoyment,  nor  any  dispute  on  the  subject,  until  the  refusal  by 
the  defendants  to  account,  which  has  occasioned  the  present  suit  So 
that,  as  far  as  living  memory  can  go,  and  as  fiur,  indeed,  as  written 
evidence  can  wdl  shew,  firom  all  time,  in  fact,  that  evidence  can 
reach,  the  plaintifis,  and  those  under  whom  they  claim,  have  heea 
in  the  dear  and  undisputed  perception  of  the  tithes.  But  it  has 
been  urged,  that,  although  this  contract  appears  to  have  been  made 


W 
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between  thei^icap  and  Hiomas  a  Cramlington  in  1535,  yet  it  does     1819. 
not  appear  that  the  ordinary  and  patron  e^er  gave  it  their  con-     ^^»^ 
sent,  which  is  certainly  true ;  but  after  all  this  usage  and  constant        t. 
perception,  I  cannot  suiFer  the  present  defendants,  who  have  always     ^^^- 
paid  the  tithes  themselves,  to  say  that  every  thing  was  not  done  in 
this  case  which  was  requisite ;  nor  do  I  apprehend  it  to  be  neces- 
sary in  vll  cases  when  a  composition  real  is  set  up,  to  prove  the 
consult  of  the  patron  and  ordinary.    It  may  be  inferred  from  other 
&ct8  and  circumstances  (a),  although  there  has  been  of  late  a  very 
respectable  opinion  against  it.    I  perfectly  agree  in  the  doctrine 
which  I  concdve  to  be  dearly  established,  that  there  must  be  some 
written  evidence  of  a  composition  real. 

That  evidence  I  have  here  in  the  written  instrument  which  has 
been  put  in ;  which  is  sufficient  to  shew  that  a  composition  real 
was  entered  into.  In  addition  to  that  I  have  evidence  of  percep- 
tion from  the  time  of  Hen.  8.  to  the  present  moment.  This  com- 
pels me  to  believe  and  presume,  that  all  the  necessary  consents  were 
given*  But  even  if  it  had  been  necessary,  which  I  do  not  conceive 
it  to  have  been,  to  presume  that  this  composition  real  was  made 
subsequently  to  $2  Hen,  8.  I  should  have  felt  myself  bound  in  this 
this  case,  where  all  the  perception  has  been  adverse  to  the  defend- 
ants, and  in  favour  of  the  plaintifis,  to  presume  that  this  composi- 
tion real  had  been  re-executed  and  re-assented  to  after  that  time. 
It  is  clear,  that  it  was  done  before  the  restraining  statute  oi Elizabeth. 
Under  all  circumstances,  I  think  the  plaintiff  is  entitled  to  a  decree 
for  an  account;  but  as  it  is  a  singular  case,  I  shall  give  no  costs  up 
to  this  time,  and  reserve  the  consideration  of  costs  of  all  subsequent 
proceedings. 

59  Geo.  III.    A.  D.  1819.    Cane. 

Dickenson  and  others  v.  Smith.    [4  Madd.  177.]  Harch  26. 

In' Jui^  1816,  two  sequestrators,  named  in  a  writ  of  sequestra-  MoOonfor 
tion,  took  possession  of  the  defendant's  farm,,  lands,  and  premises,  J*^^^„*^ 
and  of  some  growing  crops  of  corn,  grass,  and  other  produce,  and  inrefpectof 
sold  the  same;  and  on  the  nth, Tidy  1817,  they  paid  the  produce,  d^'JI^'*^ 
87 1/.  lis.  6d.  into  court.  titfaMootof 

Oa  the  18th  August  1816,  before  the  sale  of  the  crops,  &c^  no-  l^!^^ 
tice  was  given  to  the  sequestrators  of  a  claim  of  fV.  E*  Tomline  to  produce  of 
the  amount  of  67/.  145.  Si.,  due  from  the  defendant  in  respect  of  mps'^a 
a  composition  for  tithes,  in  respect  of  the  lands  so  taken  possession  f^  P^ 
of  by  the  sequestrators.  quettnton, 

A  motion  was  now  made,  supported  by  an  affidavit  of  the  fore-  '"S^^J^ 
going  &cts,  that  the  accountant-general  might  be  ordered  to  pay  a  oompod- 

(a)  See  Sawbri4§e  r.  BmOmh  Anitr.  372.  tupra  1397. 


Smiih. 
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18] 9«     out  of  the  money  paid  into  court  by  the  sequestrators  to  Edward 

^^Jj^JT^    TomZtfM,  the  lessee  of  me  rectorial  tithes  and  composition,  the  sum 

V.        of  67/*  14«.  StL  for  the  tithes  or  composition  in  lieu  thereoi^  due 

in  respect  of  the  lands  taken  possession  of  by  the  sequestrators, 

turn  for       and  also  the  costs  of  the  application. 

^^  Omen,  m  support  of  the  motion. 

^^'^  Heald  and  Cooper  contra,  contended  that,  as  only  a  compontion 

lioi  on  the   ^"^Bs  claimed,  there  was  no  lien  on  the  land,  but  only  a  persoDal 
^*^-  demand  on  the  tenant ;  and,  therefore^  that  no  daim  could  be  made 

on  the  iund  produced  in  court  by  the  sequestration. 
Tke  Vice  CAancdhr. 

If  tithes  had  been  due  in  reqpect  of  the  produce  of  the  land 
taken  possession  of  by  the  sequestration,  this  modus  would  have 
been  correct,  for  the  sequestrators  would  not  be  justified  in  taking 
the  produce  of  the  land  without  paying  the  tithe;  but  here  there 
is  a  composition  for  tithe,  which  is  no  lien  on  the  land,  but  only 
a  personal  demand  recoYerable  as  such  at  law.  There  is  no  ground 
for  the  motion ;  it  must  be  refused  with  costs. 


Sittings  after  H.  59Geo.IlI.  A.  D.  1819.  Scac. 

JprU  S8.  Botdton,  Clerk,  v.  Bichards  and  Bo<^h,  [6  Pri.  483.] 

Aroom,  Richords  Lord  Chief  Baron.      This  case  is   certainly  a  very 

S!!lS!lr.  singular  one.  The  plaintiff  claims  the  tithes  of  this  parish  of  Glen- 
home,  was  doit,  as  recton  Booih  the  real  defendant  insists  that  GUndoth  is 
a  tihapely  in  '^  '^  ecdesiastical  rectory,  and  that  the  plaintiff  is  consequently 
which  mar-  not  rector,  and  that  is  the  first  ground  of  the  defence.  The  first 
htjKw  question,  therefore,  b,  whether  the  plaintiff  is  rector,  and  if  he  be^ 
^  ''^^  whether  he  is  entitled  to  any  and  what  tithes.  The  evidence  for  the 
bv  the  plaintiff  is  of  this  description ;  pope  NichoUu^s  taxation  is  first  pro- 
^^rade°^  duced,  in  which  the  term  ecdesia  is  used,  or  church  of  Glendan  : 
eemon^quk  tcclesioy  IS  what  we  uow  Call  the  rectoiy,  and  it  is  valued  at  six 
^^^"^  marks  and  a  half,  or  41.  65.  Sd.  That  was  at  that  time  the  sup- 
accompa-  posed  value^  and  we  well  know  that  in  such  valuations,  Uie  church 
camentarv  po^sessions  Were  never  estimated  at  too  high  a  i*ate:  whatever 
•fidence,  imputation,  therefore,  there  may  be  on  those  documents  in  general, 
fffrnpTiiSd  ^^  ^^  point,  thqr  are  universally  allowed  to.  be  correct  and  to  be 
hr  percap.  depended  upon ;  and  certainly  the  valuation  in  the  present  instance 
tithes,  con-  Cannot  be  said  to  be  Very  rank.  That  is  produced  to  shew  that  the 
dfl^tfaL^"  monastery  could  only  have  had  a  portion  of  the  tithes,  and  were  not 
the  benefice  AS  rectors  eutitied  to  the  whole.  The  next  piece  of  evidence  is  the 
^iMi^  ecclesiastical  survey  of  Hen.  8th,  valuing  the  profit  arising  from  the 
leetory;  rectorjT,  let  to  &rm  by  the  year,  at  the  sum  of  8/.  Qs.  9^,  and 
Aif  ^ma.  ^*  ^^  '^^  ^^  deducted  for  procurations  and  synodals.  Then 
stances  that  follows  an  extract  firom  the  parliamentaiy  surv^  of  the  possessions 
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cfPipewdl  Abbey^  and  the  portions  of  tithes  arising  from  diver  reo     1819. 
toriesy  from  which  it  appears  that  that  of  the  rectory  of  Glendon  was   "^j^ 
U.  6s.  Sd.     From  thence  we  learn  that  the  monastery  of  Pipewell        v. 
had  a  portion  of  the  titles  of  the  rectory  of  Glendonj  of  the  value    ^^^^'' 
cflkSs.  8d.,  and  it  is  certainly  very  difficult  to  suppose  that  so  the  pUntiir 
small  a  sum  covered  all  the  property  of  the  rectory.    That  docu-  ^  enddcd 
ment  is  also  relied  on  to  prove  that  Glendon  was  a  rectory,  and  ^^^^^'^ 
diat  there  was  a  rector.     After  the  dissolution^  the  documentaiy  Hah,  though 
evidence  consists  of  institutions  from  I6OI9  to  Ijie  present  time,  and  ^  a^!^. 
two  presentations  by  the  crown  on  lapse,  and  that  strengthens  the  ant,  had 
proof  that  Glendon  was  a  rectory,  for  neither  curacies  nor  donatives  |^^' 
lapse,  and  therefore  it  must  have  been  some  substantial  ecclesiastical  them,  and 
property,  as  a  rectory  or  vicarage.     The  presentations  by  the  pre-  2!^^^ 
deoessors  of  Mr.  Booth  are  all  acts  of  prescription,  and  bind  him  to  part, 
by  their  efiect,  shewing  that  they  have  always  considered  and  treated  ^^onlU 
this  as  a  rectory.    It  is  impossible  to  say,  therefore,  that  this  is  and  it  was 
not  proved  to  be  a  rectoiy.    Then,  supposing  that  it  had  at  some  to  the  de- 
time  or  other  been  appropriated  to  a  religious  house,  the  moment  ^^^'^^ 
tbej  presented  to  it  as  a  rectory  there  would  be  an  end  of  the  ap^  cer,  to  en' 
propriation.    The  next  question  is  whether  the  plaintiff  has  proved  ^"*  ^ 
himself  to  be  a  rector.     He  has  proved  that  duty  was  done  in  the  ^uanhtmoi 
chapel  by  his  predecessors,  and  himself,  que  rectors,  for  26  years  at  '^^^^'l^ 
least,  how  much  longer  does  not  appear,  and  that  during  that  time  oomniis- 
marriages  and  christenings  were  celebrated  there.     The  evidence,  jJSSd^foir''^ 
therefore,  must  be  taken  to  establish  that  Glendon  was  a  rectory,  and  by  the 
that  the  plaintiff  is  rector.     Then,  pHmd  facie^  he  is  entitled  to  all  ^^|  \ 
the  tithes.     It  does  not  appear  by  what  right  these  presentations  Aised. 
were  made  from  time  to  time,  nor  is  it  very  material ;  for  although 
they  might  be  usurpations,  the  church  was  thereby  kept  frill. 
.  Such  is  the  pkdntiff's  title,  but  most  undoubtedly  very  great 
obscurity  is  thrown  on  it  by  the  defendant's  evidence.     Booth  also 
claims  to  be  rector ;  but  that,  if  the  plaintiff  is,  he  cannot  be :  what- 
ever right  he  may  have,  and  however  acquired  to  the  advowson,  it 
is  clear  that  he  has  always  exercised  his  right ;  probably,  it  was 
originally  an  usurpation,  for  tiiere  is  no  evidence  of  the  advowson 
having  ever  been  in  the   monastery  of  Pipewelly   or  that  there 
was  ever  any  grant  of  it  made  by  the  crown,  or  any  one  else. 

The  first  instrument  produced  by  the  defendant,  is  the  lease  by 
the  abbey  and  convent,  to  Lane^  and  tiiat  is  material  for  both  par- 
ties. It  is  observable  that  it  is  **  of  all  their  oblations,  &c."  But 
nothing  is  there  said  about  the  church ;  there  is  no  obligation  on 
the  lessee  to  find  a  clergyman,  or  do  any  thing  in  the  way  of  duty, 
although  he  would  have  been  bound  by  law  to  supply  the  church, 
and  to  have  made  an  endowment;  but  those  matters  are  certainly, 
in  many  instances,  much  neglected.    It  is  also  observable  that  the 


re- 
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1819.      from  the  ewes,  which  is  generallj  about  Martinmas  after  they  are 
j^^      dropped,  and  that  from  that  time  till  they  are  first  shora  they 

V.  are  called  hogs,  or  k(^  sheep ;  and  are  afterwards  called  sheep. 
^^'  They  then  set  up  the  following  modus  for  Iambs,  viz.  Is.  4id.  for 
such  lambs,  every  ten  dropt  within  the  parish ;  **  and  so  on  in  proportion  for 
of  the  tithe  every  greater  or  less  number  than  ten,  for  and  in  lieu  and  faU 
of  such  recompence  and  satis&ction  of  the  tithes  of  such  lambs,  and  at  the 
iUpieaded.  ^ool  of  the  first  shearing  of  such  Iambs,  when  tlTey  are  called  hogs* 
^d  ^  ^^  hog-sheep ;  or,  at  least,  for  and  in  lieu  and  foil  recompence  and 
piemded  as    satis&ction  of  the  tithes  of  such  lambs.'* 

•  ~™K°"'"  The  defendants  then,  in  their  joint  and  several  answers,  insisted 
such  money  upon  the  said  payment  as  a  moduSy  or  customary  payment;  but,  ui 
roay°^re.  ^*^^  ^^®  ^*^™®  ^^^^  *  temporary  composition  only,  that  the  plain- 
liedoDatthe  tiff  ought  to  have  determined  the  same  by  due  notice,  before  he 
!^^^.  ^"^^  ^  entitled  to  sue  the  defendants  for  the  tithes  in  kind  of 
tioQ,if  itbe  lambs.  Or  the  wool  of  the  first  sliearing  of  such  lambs,  while  they 
be  Boin the  ^^^^  Called  hogs,  or  hog-sheep ;  but  which  he  had  omitted  to  do. 
answer,  in  As  to  the  Other  tithes,  the  defence  was^  none  had  been  paid. 
should  not  I^  was  provecl^  that  about  Jidy  1814,  the  usual  time  of  the  pbdn- 
beamoditff  ^ff>g  takbg  the  tithe  and  the  settlement  with  die  parish,  the  plaintiff 
determine  gave  notice  to  the  parishioners,  that,  ^  the  time  to  come,  he  skotdd 
^J^^**^"  require  the  tithes  of  lambs,  hogs'-mol,  agistment,  turnips,  andjpota- 
reasonable,  toes  to  be  paid  to  him  in  kind.  On  the  part  of  the  defendants,  the 
UiedbortMt.  ^^P^sitions  Stated,  that  there  was  in  the  parish  a  modus  of  Is.  M* 
A  parol  for  every  tenth  lamb,  and  when  there  is  a  less  number^  one  half- 
Smeofset^  penny  for  each  of  the  first  four;  Sd.  for  five;  Is.  2d.  for  sfacj 
tiingthe  Is.  ^^d.  for  seven ;  \s.  Sif. for  eight ;  Is.  S^d*  for  nine;  Is.  4d.tmr 
amount  of  ^°  *  ^^^  ^^f  the  firactional  numbers  above  ten  in  the  same  proper^ 
if^^'^  tion;  and  that  the  said  modus  was  payable  as  well  in  lieu  of  the 
«  foV  the  tithes  of  such  lambs  as  in  lieu  of  the  tithe  of  the  wool  of  their  first 
c  °m  ^'  tb  ^^^^^°8'  ^^®n  they  are  called  hogs,  or  hog>sheep ;  that  such  pay- 
titbc^wner  ment  was  made  by  the  occupier  about  St  Peter^s  Day  or  old  Mm/- 
qdre^his '  summeT^doy  in  each  year  as  a  modus,  or  ancient  invariable  customary 
tithes  in  payment  in  lieu  of  tithes.  They  also  stated,  that  the  lambs  are 
suffident^^  generally  shorn  for  the  first  time  about  the  10th  of  July,  after  their 
more  than    separation  from  the  ewes. 

being  to^*'  ^  terrier  was  also  put  in,  which  stated,  that  ^'  tithe-wool  is 
elapse  be-  paid  to  the  vicar  throughout  the  whole  parish  (except  AskoM^ 
wouidbe     A^'^  demesne)  and  for  every  tithe-lamb  a prescripdoa of  16  peoce^ 

payable.         &C.  &C. 

occupier  Jerois  and  Dawdeswett,  for  the  plaintifi^  submitted  that  the  prin* 

fi^  f .     cipal  question  in  the  cause  would  be  on  the  modits  for  lambs  and 

oompositton  •      U  t. 

am  ^  modus,  wool;  for  as  to  the  Other  tithes,  the  defence  was  merely  non  ded^ 
insfsTon '  ^"^^^  opposed  to  the  vicar's  admitted  title  as  vicar.  With  respect 
want  of  no.  to  that  modus  they  objected,  first,  that  it  waa  not  proved  a»laid; 

/  tice. 
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it  having  been  pleaded  as  Is.  ^(L  payable  in  gross  for  every  tenth     1819. 
Iamb,  and  so  in  proportion  for  any  greater  or  less  number,  and      ^^^^^ 
as  being  payable  for  lanibs  and  the  wool  of  hog-sheep>  or  at  least        v. 
for  the  tithe  of  lambs ;  whereas  the  evidence  relating  to  the  pay-     •^*'**^' 
ment  of  the  fractional  parts  of  the  16  pence  for  ten  was  not  pro- 
portionate to  the  whole,  nor  did  it  apply  to  the  alternative. 

Secondly,  That  the  payment  being  so  laid  in  the  alternative  as 
a  modus^  for  one  or  other  of  two  things  was  ill-pleaded  and  could 
not,  therdbre^  be  received  being  double  and  uncertain. 

They  also  objected  to  the  defendant's  insisting  in  (heir  answer, 
that  the  payment  so  laid  as  a  modusj  and  so  attempted  to  be  proved, 
was,  if  not  a  modus,  a  composition,  for  it  was  shifting  the  ground  of 
the  defence  in  a  manner  not  permissible  in  pleading,  which  required 
Certainty  and  legal  precision ;  and  they  submitted  that  a  defence  of 
composition  could  not  be  set  up  on  the  failure  of  modus* 

( Tke  Lord  Chief  Baron.  -^  That  has  become  allowable  of  late 
years,  since  I  came  into  the  profession.)  (a) 

BoUler,  on  the  part  of  the  defendants,  stated  that  they  submitted 
to  the  plaintiff's  bill,  except  as  to  the  demand  for  tithes  in  kind  of 
lamb  and  wool ;  which  they  insisted  was  covered  by  the  payment  set 
up  as  modus  or  composition,  and  which  he  contended  was  not  objec- 
tionable on  Any  of  the  points  which  had  been  urged  against  it ;  that 
it  had  been  decided  in  the  case  df  Laithes  v.  Christian,  that  an  issue  Supra  740. 
iK^igbt  be  directed  on  a  modus,  although  it  should  not  be  proved 
e^tactly  as  laid  in  the  bill.  As  to  the  bbjection  of  the  modus  being 
laid  in  the  alternative,  he  submitted  that  diere  was  no  decided  case 
in  which  it  had  been  determined  to  be  bad,  for  that  the  money  pay- 
ment was  the  substantial  fact  to  appear  on  the  record,  and  the  ques- 
tion of  its  nature  and  the  tithe  it  covered  was  proper  subject-matter 
for  an  issue ;  that  the  alternative  was  not  in  the  modus,  but  on  the 
effect  of  it ;  6nd  in  this  case  it  was  alleged^  not  to  charge  the  article 
said  to  be  covered  by  it  or  to  extend  it,  but,  on  the  cmitraiy,  reduce 
ing  the  claim  to  a  greater  certainty,  and  more  limited  extent. 

The  Lord  Chief  Baron. -^Thh  mode  of  laying  a  modus  is  cer- 
tainly quite  unusual,  and  inconsistent  with  the  rules  of  pleading; 
and  I  confess  that  I  am  desirous  of  giving  a  decisive  opinion  on  it : 
for  the  inclination  of  my  mind  is  strong  against  it,  and  I  cannot  at  all 
reconcile  it  with  any  principle  of  pleading. 

It  was  then  urged,  that  if  the  payment,  bdng  abandoned  as  a  mo- 
dus,  were  taken  as  a  composition,  (the  notice  to  determine  which  had 
always  been  put  on  the  principle  of  notices  to  quit  between  landlord 
and  tenant,  and  it  had,  therefore,  been  held  that  six  months  were 
necessary)  was  in  the  pfesent  case  defective,  because  insufficient  in 
— ■ -— I  ■  I  -— f-  -  - 

(a)  Bi$h6p  T,  Chkhmtti »  wpra  13S9. 
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1819.    not  amounting  to  that  interval  of  time.     It  was  proved  td  hdve 
Lggch      ^^>een  given  after  the  annual  settlement  of  tithes  had  been  concluded 
\:        for  the  year  1814,  by  the  plain  tiff  telling  the  defendants,  that  **  for 
the  time  to  come"  he  required  that  the  tithes  in  question  should  be 
paid  to  him  in  kind.     That  they  contended  was  no  nptice  at  all, 
or  at  least  it  was  notice  ab  instanti^  the  next  year's  tithes  beginning 
from  that  moment  to  become  due ;  whereas,  according  to  the  case 
Suprai804.  of  Hewitt  V.  Adams  (a),   the  notice  should  have  been  given  six 
months  before  that  time,  for  the  purpose  of  determining  a  com- 
position, which,  on  payment,  necessarily  begins  again  immediately 
to  accrue  due. 

Jerois  repUed. 

The  Lord  Chief  Baron  decided,  that  the  objections  urged  against 
the  modus  were  fatal,  and  that  the  notice  which  had  been  given  to 
determine  the  composition  was  sufficient;  for,  in  point  of  &ct,  the 
notice  was  for  much  more  than  half  a  year,  as  the  tithes  would  not 
be  again  payable  till  a  considerable  longer  time.  This  question  of 
notice  (said  his  Lordship)  has  been  decided  frequently,  and  no  one 
has  ever  been  inclined  to  extend  the  period  required.  The  only 
object  of  notice  is,  that  it  should  be  so  far  adapted  to  the  ianner^s 
convenience,  as  that  he  might  not  be  taken  by  surprise.  Besides, 
the  same  objection  applies  to  this  composition  as  pleaded  as  was 
urged  against  it  as  a  modus.  A  composition  can  no  more  be  laid 
in  the  alternative  than  a  modus ;  and,  perhaps,  it  is  even  more  ob- 
jectionable in  a  composition,  which  is  a  defence  of  more  recent  origin, 
and  therefore  much  less  subject  to  doubt 

The  plaintiff  is  consequently  entitled  to  a  decree  for  an  account 
of  the  tithes  of  all  the  tithable  matters  demanded  by  the  bill,  includ- 
ing the  tithe  of  lambs  for  1814. 

Account  decreed. 

His  Lordship  afterwards  observed  on  the  point  of  the  notice^ 
that  as  thb  defence  was  in  fact  a  case  of  resistance  of  payment  alto- 
.  gether  of  tithes  in  kind,  as  demanded  by  setting  up  a  modus^  it  was 
analogous  with  that  of  a  tenant  contesting  the  right  of  his  landlord: 
in  which  case  he  is  not  entitled  to  notice,  as  it  would  be  inconsistent 
with  such  a  defence,  (fi) 


P.  59  Geo.  IIL    A.D.  1819.    C.B. 

J%i.  BoweTf  Clerk,  v.  Major.    [1  Brod.&  Bing.  4.] 

S.C.  Debt  on  the  statute   2&:S  Edw.6.  c.  IS.  5.1.  by  the  plaintiff 

s^Moore,     ^  rector  of  the  parish  of  Staple  Fitzpain^  against  the  defendant 
Where  an     as  occupier  of  lands  in  the  same  parish,  /or  the  treble  value  of 

(a)  Also  cited  ia  Bishop  v.  Chichester,  ntpra  1S2S. 

(A)  On  thejiotnt  of  notice,  lee  Gla$te  r.  iJaliwaU^  1030.  n«,  wh^re  the  cases  are  colledkL 
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m 

the  tithes  which  the  defendant  had  omitted  to  set  out.     On  the      1819. 
trial  before  Best  J.  at  the  Somersetshire  spring  assises,  1819,  it  ap-    ^owet- 
peared  that  the  defendant  had  at  one  time  paid  the  plaintiiFa  com-         V; 
position  for  all  his  tithes ;  that  for  two  years  preceding  the  trial  he       J^' 
bad  again  paid  his  tithes  in  kind,  except  the  tithe  of  hay :  which  ««upier  of 
he  had  not  paid  either  in  kind  or  by  composition.     There  was  no  had  been 
evidence  of  any  determination  of  the  composition  as  to  the  tithe  of  "°*i®/'  *^o">- 
hay,  either  by  agreement  or  notice;    but  the  plaintiff's  proctor  tithes, re- 
proved  that  the  defendant  had  refused  for  the  two  last  years  to  ^^***i^ 
set  out  the  tithe  of  hay,  insisting  that  he  was  exempted  by  a  mo*  composition 
dus.     On  the  part  of  the  defendant  it  was  contended,  that  the  ?i«^^°"^ 
plaintiff  was  not  entitled  to  recover  without  giving  evidence  of  a  kind,  aileg- 
notice  to  determine  the  composition.     But  Best  3.  having  likened  JJ*^**^ 
this  case  to  the  case  of  landlord  and  tenant  (where,  if  there  is  evt-  empted  by 
dence  that  the  tenant  has  disclaimed  his  landlord's  title)  the  landlord  ISdi^  in 
may  recover  in  ejectment,  without  proving  a  notice  to  quit  (a),  the  ^  ^^on 
jury  jound  a  verdict  for  the  plaintiff.  ^f  *  ^^ 

•    Pell  Seijt  now  moved  for  a  rule  to  shew  cause  why  a  new  trial  **"«  *^We 
should  not  be  granted,  on  the  ground  that  whatever  the  rule  might  tithes,  it 


be  in  ordinary  cases  between  landlord  and  tenant,  in  a  penal  action  °^  '^^^^' 
like  the  present,  the  defendant  ought  not  to  be  concluded  by  mere  pro?e  a  no- 
evidence  of  a  conversation,  in  which  he  had  spoken  of  a  modus ;  ^^  ^  ***" 

temine  the 

but  that  a  notice  to  determine  the  composition  ought  to  have  been  composi. 
distinctly  proved.  The  point,  he  said,  was  quite  new,  and  he  could  ^^^  ^ 
find  no  case  on  the  subject.  disclaimer 

Dallas  C.  J.  —  We  cannot  distinguish  tliis  from  the  case  of  land-  JJ^.^  ^J^^^ 
lord  and  tenant ;  the  principle  is  quite  clear.  tithe  in 

The  rest  of  the  court  concurring.  Pell  took  nothing  by  his  mo-  dcring^o- 

tion.  (b)  *><»  unne^ 

P.  .09  Geo.  III.    A.D.  1819.    Scac. 

Bligh  V.  Beiisoti.     [7  Pri.  205.]  ^^s,  L 

Bligh  moved,  that  the  defendant  in  this  bill  (which  was  a  suit  Onabiil 
for  tithes)  might  be  ordered  to  produce,  and  leave  in  the  hands  of  '^  ^^^ 
his  clerk  in  court,  a  book  made  and  kept  by  a  former  rector  of  the  diacoTeryof 
parish  relating  to  the  tithes  of  the  parish,  then  in  the  possession,  »  evi!"^ 
power,  or  custody  of  the  defendant  dence,  the 

He  stated,  that  he  founded  this  motion  on  an  admission  in  the  border  a 
defendant's  answer,  that  the  book  now  required  to  be  produced  tithe-book 
was  in  the  custody  of  the  defendant's  attorney,  and  related  to  the  rector, 
mfltter  in  issue,  and  that  it  would  furnish  evidence  in  favour  of  the  '^^^  ^ 

(a)  See  Bailer's  N.P.  96.  Lord  Waiougkby,  Anstr.  397.  supra  1413.     FeU 

*      [b)  See  Hume  t.  ITr^/f/,  supra  1217«  I22J.  v.  IfUson,  12  Ea»U  83.  supra  16£1.      GiaSM  ▼. 

Mams  ▼.  Waller,  sujtra  1204.     iishop  ▼•  Chiches-  Caldttalt,  supra  1030. 
ter,  2  Bro.  Cha.  Ca.  161.  supra  1316.     jftkins  v. 
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1819.         The  Vice  Chancellor. 

There  may  be  weight  ia  that  objection,  but  have  you  not  waived 


V.         it  by  answering  part  of  the  bill  ? 
^^^  ForManque. 

tbera  away;  Supposing  that  having  answered  the  cross  bill,  we  are  too  late  in 
em^rtain^  the  objecdon  as  to  its  being  filed  in  this  court,  the  question  isp 
whether  a  whether  the  defendant  in  the  original  bill,  is  entitled  by  a  eiosa 
ombe  filed  ^^^'>  ^  ^^  ^  discovery  of  the  title  of  the  plaintiff  in  the  original 
in  the  court  bill.  The  plaintiff  in  that  bill  is  bound  to  prove  his  right  to  tithe; 
wt^n  thc^'  call  you  then  by  a  cross  bill,  oblige  him  to  discover  it  ?  The  plaintiff 
original  j^es  not  pretend  an  exemption  from  tithes,  he  must  pay  them  to 
court  of  somebody.  If  different  persons  claimed  the  tithes  of  him  be  might 
bu'^^dl '  ^^®  ^  ^^  ^^  interpleader.  The  plaintiff  states  in  his  bill,  that  tbe 
fendant  defendant  has  ilocumentary  evidence  in  his  possession.  Is  the  de- 
swo^^^  fendant  to  look  through  all  his  title  deeds,  to  see  if  there  is  any 
of  the  bill  flaw  in  his  title  ?  Lord  Redesdale  says,  in  general  where  the  title  of 
de^ed'"^*  the  defendant  is  not  in  privity  but  inconsistent  with  tbe  title  made 
precluded  by  the  plaintiff,  the  defendant  is  not  bound  to  discover  the  evidence 
&r^  of  the  title  under  which  he  claims,  (a) 
j«ctfon.  The  Vice  Chancellor. 

Suppose  the  cross  bill  had  charged  that  in  January  1800,  tbe 
defendant  conveyed  this  portion  of  the  tithes  to  A.  A,  most  not 
the  defendant  answer  that  allegation?  The  bill  here  genoally 
alleges  there  has  been  a  severance  of  the  title  to  the  tithes  fix>m  the 
rectory,  and  that  the  defendant  has  made  a  conveyance  of  these 
tithes. 

JFonblanqtie. 

We  should  have  had  no  objection  to  answer  such  a  question^ 
but  here  the  inquiry  as  to  the  severance  extends  to  the  earliest 
times. 

In  Parker  v.  I^gh,  the  same  point  as  this  was  before  your 
honour,  on  a  cross  bill,  filed  by  another  of  the  defendants  to  the 
original  bill,  and  your  honour  allowed  the  demurrer. 
jigar  in  support  of  the  bill. 

There  are  several  defendants  to  the  original  bill  filed  by  the  de- 
fendant in  the  Exchequer;  only  three  of  them  have  filed  cross  bills. 
One  of  these  cross  bills  was  filed  in  the  court  of  Exchequer,  and  the 
demurrer  was  over-ruled  on  the  ground  stated :  another,  Parker  v. 
JjCghf  was  filed  in  this  court,  and  the  demurrer  was  allowed  by 
your  honour;  the  present  is  the  third  cross  bill  filed,  and  the  pro* 
priety  of  the  demurrer  to  this  bill  is  now  to  be  considered. 

If  a  rector  files  a  bill  for  tithes,  he  is  bound  on  a  cross  bill  to 
discover  whether  he  has  any  papers  in  his  possession,  which  shew 


(a)  Rcdesd.  Cha.  Pleful.  pi,  154,  5.    (£d.  Sd.) 
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that  he  has  no  title  to  the  tithes.    In  S^oud  v.  Decan^  (a)  that     1819. 
doctrine  was  laid  down  on  a  demurrer  to  a  bill  for  the  discovery  of      ^^, 
setdement     In  SeUy  v.  SeUy^  (6)  an  ejectment  was  brought,  and  a         v. 
bill  was  filed  for  a  discovery  of  the  plaintiff's  pedigreci  and  allowed      ^^ 
a  discovery  as  to  the  case  stated  for  the  opinion  of  counsel  has  been 
compelled,  (c) 

The  Vice  Chancellor. 

A  defendant  is  not  protected  from  answering  as  to  his  own  ad* 
mission  of  facts,  although  they  were  contained  in  a  case  stated  by 
him  for  the  opinion  of  counsel. 

jtgar. 

It  is  said  the  defendant  must  shew  a  title  in  the  original  bill,  that 
the  answer  to  that  is,  that  he  may  shew  ^primd  fade  title,  at  the 
same  time  that  he  has  a  deed  in  his  possession,  destructive  of  his 
tide*  If  a  vicar  files  a  bill  for  tithes,  a  cross  bill  may  be  filed  for 
the  discovery  of  papers  in  his  possession,  which  may  shew  that  the 
rector  is  entided  to  the  tithes.  If  in  this  case  papers  are  prodcioed, 
it  will  perhaps  appear  that  there  is  an  exemption  from  tithes.  The 
difficult  the  defendant  raises  as  to  the  discovery  of  the  deeds  in 
his  possession  raises  a  suspicion  that  he  has  papers,  which  shew  he 
has  no  tide  to  the  tithes.  Where  a  tide  is  in  litigation,  you  may 
always  call  for  a  discovery.  In  Gardiner  v.  Mason^  {d)  a  defendant 
referred  to  a  letter  which  afiected  his  tide,  and  on  motion  the  court 
ordered  an  inspection  by  the  plaintiff. 

The  Vice  Chancellor, 

I  see  by  my  note  of  the  judgment  in  the  case  of  Parker  v.  L^h^ 
that  I  expressed  a  clear  opinion  that  the  defendant  was  not  bound 
to  discover  his  titie^  or  to  set  forth  his  tide  deeds,  or  the  contents 
of  them,  but  that  he  would  have  been  bound  to  answer  to  a  charge 
that  he  had  conveyed  away  the  tithes.  If,  therefore,  the  bill  con- 
veyed such  a  charge,  it  is  singular  that  this  observation  on  the 
part  of  the  court,  did  not  bring  it  to  the  attention  of  counsel.  I 
cannot  allow  this  demurrer,  but  let  the  defendant  be  at  liberty  to 
amend  his  demurrer,  and  to  confine  it,  if  he  pleases,  to  the  discovery 
of  tide,  and  let  the  plaintiff  be  at  liberty,  also,  to  amend  his  bill. 

Note.  —  It  appearing  that  there  was,  in  feet,  in  Parker  v.  Leghy  a 
charge  that  the  defendant  had  conveyed  away  the  tithes,  it  was 
agreed,  that  the  same  order  should  be  made  there  as  in  this  case. 

(a)  1  Yes.  leo.  37.  (6)  4  Bro.  Cha.  Ca.  II. 

(/)  Stanhope  v.  Boberts,  S  Atk.  214.  (d)  4  Bro.  Clia.  Ca.  479. 
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P.5&.Geo.IIL  A.  D.  1819.  Scac. 

ScaU  V.  IxvoDStrnf  and  others, 


Sup»1744. 


Scoti 
▼. 
Ltt¥H9n.  ——V.  Sowerby 

May  13.  V.  Wood,  and  others.  [7  Pri.  267  J 

This  case  was  merely  a  rehearing  of  that  of  Byam  v.  BooA^  the 
pliuntiiF  in  that  case  having  died  at  Brussels  the  day  b^re  the 
judgment  of  the  court  was  pronounced,  the  decree  remained  regis- 
tered only  in  the  minute  book.  Garram,  Wood^  and  Grahanh 
Barons :  and  Richards^  Lord  Chief  Baron,  delivered  their  opinions 
seriatim*  Mr.  Baron  Wood,  retabing  his  former  opinion,  against 
the  rest  of  the  court,  whose  opinions  were  concurrent,  and  to  the 
9ame  effect  as  before. 


JAiySl. 


R59Geo.IIL    A. D.  1819.    C.R 

Welch  V.  UppiU,  Clerk.    [1  Brod.&Bing.  84.] 

This  was  an  action  on  the  case  aiminst  the  defendant  as  rector 

s  Mbor^     otLanyat,  for  not  removing  fiv^  calves  and  one  Iamb,  allied  to 

i^'Mfftar*   have  been  set  out  by  the  plaintiff  for  hb  tithes  of  calves  and  lambs 

right  to  the  arising  upon  lands  in  the  parish  of  which  the  plaintiff  was  occupier. 

^|?0^^^^  At  the  trial  before  Best  J.  at  Taunton  spring  assises,  1819,  it  ap- 

at  the  tune    peared  that  there  had  been  a  composition  by  the  defendant  with 

^JjJ^J^J^  the  plaintiff  for  his  tithes,  which  composition  ceased  on  March  25, 

although      1816;  that  several  calves  and  lambs  were  dropped  before  Zac^ 

^[^^1^^     dcy  1816,  which  were  not  fit  to  be  weaned  till  after  Lady-day  1816 ; 

let  out  until  and  that  several  other  calves  and  lambs  were  dropped  after  Lady* 

to^"wean-  ^^  1816,  the  tithe  of  which  last  alone  the  plaintiff  set  out.     The 

•^  defendant  contended  that  the  whole  tithe  of  the  calves  and  lambs 

was  not  set  out,  for  that  he  was  entided  as  well  to  the  tithe  of  those 

which  were  bom  before  Lady-day,  but  not  fit  to  be  weaned  till  after 

Ladyday,  as  he  was  to  the  tithe  of  those  which  were  bom  after 

Lady^day ;  and  he,  therefore,  contaided  he  was  not  bound  to  take 

those  which  were  set  out.    Best  J.  was  of  opinion  that  the  plaintiff 

was  entitled  to  a  verdict,  because  the  right  to  the  tithe  of  animals 

vests  when  they  are  dropped,  and  the  tithes  of  the  calves  and  lambs 

bom  before  LaAf^ay  were^  therefore,  covered  by  the  old  com- 

^^^"^       position;  and  a  verdict  was  entered  for  the  plaintiff,  damages  5/.» 

t  Supim      with  liberty  to  the  defendant  to  move  to  enter  a  nonsuit. 

X%amL  ^^^  Seijt.  havmg  obtained  a  rule  nisi, 

579.  Lens  Serjt.  now  shewed  causey  citing  Boys  v.  ElUs  *  (a),  O^  v. 

1^^       Blake  \,  Listen  v.  Fay.  % 

I  Supra  Pfji  and  Copley,  Serjts.,  argued  in  support  of  the  rule,  cidng 

t  Supra      Newman  v.  Morgan  §  (a),  Kenyon  v.  West  \\,  Bedford  v.  Sambdl.  S 

105S.  I 

(a)  Bun.  1S9. 
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Dallas  C.  J.  — *  I  am  clearly  of  opioioD,  that  tbe  right  to  the  tkhe     1819. 
of  lambs  vests  at  the  time  when  the  animal  is  dropped.    It  has  been      p^^^y^ 
said,  that  there  is  no  authority  for  this,  hot  all  the  authority  to  be        ^. 
found  goes  to  that  extent.    But,  first,  let  us  examine  how  the  case        ^^' 
stands  upon  principle.    The  present  case  may  be  illustrated  by 
considering  the  case  of  corn :  there  the  right  to  tithes  attaches  when 
the  com  is  severed  frofp  the  land,  and,  in  that  instance,  a  distinc- 
tion is  to  be  remarked  between  the  time  of  the  Uthe  vesting^  and 
the  time  of  taking  the  individual  chattel :  suppose  that  the  incum- 
bent dies  after  severance  of  the  com,  but  before  the  tithe  is  set  out; 
there  the  tithe  has  vested  in  the  deceased  parson,  and  will  go  to  his 
executors,  though  it  is  not  removeable  till  something  further  be 
done,  (b)    So,  in  respect  to  the  mode  of  tithing  grass,  in  the  case 
o£  Newman  v.  Marganj  Lord  JSUenborough  C.  J.  says,   <<  The  rule 
then  is  for  the  rector  to  take  his  tenth  part  in  that  first  convenient 
stage  of  the  process^  when  the  subject-matter  may  be  equally  di- 
vided: and  that  is  when  it  is  put  into  grass-cooks  in  the  common 
process  of  hay-making ;"  so  that  between  the  time  when  the  tithe 
becomes  due,  and  when  it  is  to  be  taken  away,  an  operation  is  to 
first  perforaied;  so  here,  in  the  case  of  tithe  lambs,  the  severance 
of  the  yoong  fi!om  the  dam,  is  analogous  to  the  sevenmoe  of  the 
com  firom  the  land,  but  they  are  not  to  be  set  out  as  tithe  till  a 
later  period.    The  case  in  Btstibury  is  directly  in  point,  and  it  dis- 
tingubhes  the  right  to  the  tithe  of  lambs  from  the  case  <^  tithe  wool, 
which  is  said  to  be  a  divisible  thing ;  tithe  of  lambs,  therefore,  is 
due  wlu^n  the  animals  are  bom,  and  vests  when  they  are  dropped. 

Parkf  Burroughs  and  Bichardson,  Justices,  ddivered  concurrent 
tftpinions. 

g=B  .'I      I    g 

59Geo.IIL    A.  D.  1819.    Cane. 

WAIte  V.  Usle  and  others.    [4  Madd.  f  1 4.^  Jkm  1 1. 

Thts  was  a  bill  for  tithes,   exhibited  14th  Dec.  1813,  by  the  Oi^uiiMto 
rector  of  fVooiton^  in  the  Isle  qf  Wigfd^  against  Charles  Usle  and 
John  Holletf  the  proprietors  and  occufuers  of  certain  lands  in  the 
parish  of  WooUon.  ^H^S^Z 

The  substance  of  the  defence  made  by  the  answer  was,  that  the  mpwc  of « 
lands  in  question  were  part  of  an  ancient  farm  called  fVooUan  Farmf  of  •  iain»ii 
containing  763  acres  0  rood  1  perdb,  situate  in  the  parishes  of  JJjJjJlT^ 
WooUon^  fVhippinghanh  and  Jrr^^on,  and  that  632a.  2r.  21  p.  (being  4b»MMI. 
part  woodland  and  part  arable)  were  situate  in  the  parish  of  Wootlont  ^^  ^ 
and  distinguished  from  the  other  part  of  the  &rm  by  well  known  umrtM 
metes  and  boundaries,  and  that  a  modxis  of  42.  was  payable  at  Mi"  ^'"^ 

■      .1    ■  mi    II 

(<i)  lO  East,  6.  (b)  See  fTyburd  t.  Tuci,  1  Boi.  &  PoH.  45S.  mpra  1517. 

TnUi  ^  Rudd,  4  W^'s  Dwr.  II. 
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1819.  ckadmas  in  ^very  year  for  such  last  mentioned  part  of  the  fiuin  in 

~  f^j^  lieu  of  all  tithes. 

y.  At  the  hearing  of  the  cause  before  the  Vice  Chancellor,  on  the 

^^  27th  of  Jan.  1818,  the  antiquity  both  of  the  payment  and  of  the 

moved  for,  farm,  in  its  present  dimensions,  being  dbputed,  an  issue  was  di- 

ing  pointo'  rected  to  try  whether  a  modus  of  4/.  was  payable  by  the  occupiers 

^^J^A^  of  such  part  of  a  farm  called  Wootton  Famij  situate  in  the  pari^es 

the  issue  of  Wootton^  Whifpinghom^  and  Arreian,  as  was  situate  in  the  parish 


!"^^  of  WoMon^  to  the  rector  in  lieu  of  tithes  for  such  part,  containing 
double  in      682  a.  2 1.  21  p»,  with  a  direction  to  indorse  any  special  matter  on 

jection  of         Upon  the  trial  at  the  Winchester  summer  assises  in  1818,  before 

r_ili.-i.jm.       p 

*^**^^       Mr.  Justice  Park^  a  verdict  was  found  for  the  defendants  in  equi^. 


immaterial.  And  on  the  1st  day  of  Trinify  Term,  1819,  a  new  trial  was 

iLding  to  moved  for,  by 

eatabiiah  a  Belly  WeAerdl^  Ab.  Moore^  and  DonodesweH^  for  the  rector. 

auffidentiT  Serjeant  P(f /it,  TVon^  Gaxelee,  andTintuy,  for  the  defendants  in 

SIfiltef'  «q^<y»  opposing- 

a  Terdict  is  ,The  evidence  adduced  at  the  trial  for  the  modus  appeared  by  the 

7''^but  Judge's  notes  to  be  that  of  several  aged  witnesses,  who  swore  to 

rigiit'in  the  payment  of  the  4/.  and  the  non-payment  of  tithes  as  long  as 

the  oourt*  ^^y  remembered.     One  of  them,  Joseph  Weeksj  on  his  cross-exap 

will  not  mination,  said,  that  he  had  rented  ChiUerton  farm  in  the  same 

oee  back  •  P^n^h,  Containing  400  acres,  and  had  paid  60/.  composition  for  tithe 

that  the  ?»-  37  years  ago;  three  receipts  from  Mr.  Walton,  a  former  rector,  were  in 

Um  modus  evidence;  one  of  the  27th  OcL  1785,  one  of  the  22d  Dec*  1801,  and 

b  not  to  be  one  of  the  15th  Oct*  1803,  all  acknowledging  the  4/.  as  received  for 

comparison  A  year's  modus  from  Wootton  farm.     A  counterpart  of  a  lease  for 

^Atte  ^^  y^"'  ^*^^  ^^*  *^^'  ^ "^^^^  ^^^^  •^^^^ ^^  ^  Thomas  JoUifi^ 
whole  pa^     of  a  farm  called  Wootton  Farm,  in  the  parishes  of  Wootton,  Whip^ 

j^J^^y  pingham,  and  Arreton,  not  describing  the  parcels  or  boundaries, 
riod»  and  with  a  covenant  to  JoHiffi  to  pay  during  the  term  all  dues,  dudes, 
docuDKmta^  taxes,-  and  payments  in  respect  of  the  premises,  or  any  part  thereof, 
cannot  pie-  to  the  queen,  church,  and  poor,  or  any  other  person  or  persons, 
all  p^^  except  poultry,  foxes,  and  except  the  yearly  composition,  modusy 
usage  unless  or  pension  of  4/.  per  annum  to  the  minister  of  Wootton.  This  last 
f^^t  piece  of  evidence  was  objected  to  on  the  part  of  the  rector ;  but  it 
with  each  was  admitted,  by  the  judge,  as  evidence  of  reputation, 
to  exclude  ^^  ^  ^^  antiquity  of  the  fiu*m,  WiUiam  Chiverton  swore  that  he 
StSf*"*"'  ^^  known  the  farm  46  years,  and  it  was  always  the  same.  On 
</tcj/  that  liis  cross-examination,  he  said,  that  a  certain  field,  called  the  Pa/- 
^^^    iing  Parky  was  always  a  part  of  the  ferm ;  diat  he  had  never  heard 

sible  in  cases  of  private  right,  where  a  class  or  district  of  persons  are  concerned,  and  is  evidenfie 
es  to  a  parochial  moduiy  but  not  as  a  fium  moduiy  or  to  support  a  prescriptive  right,  except  as  to 
a  right  of  way.  Fkoof  of  a  fixed  payment  for  a  farm  during  a  long  period,  witlwut  pnention  of  a 
modus f  it  evidence  of  a  modus*     Costs  are  given  when  a  finding  at  law  k  con'finned. 


White 

T. 

Xtife. 
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of  its  being  taken  from  the  common.     Chiles  O^tome  swore,  that     1819. 
he  had  known  the  &rm  the  same  as  now  for  4*4  years.     And  the 
present  dimensions  of  the  farm  agreeing  with  the  terms  of  the  issue 
were  proved. 

For  the  rector  was  produced  an  extract  from  the  taxation  of  Pope 
Nicholas :  of  which  the  translation  follows : 

Taxation  of  the  spiritual  and  temporal  possessions  of  the  clergy 
of  the  archdeaconry  of  Winchester, 

**  Deanery  of  the  Isle ; 
^^  The  church  of  Wodington  12  marks. 

'*  And  there  is  a  pension  in  the  same  of  half  a  mark.'' 

An  inquisitio  post  mortem^  5th  J^.  3.  and  another  19th  J?^^  S., 
shewing  that  persons  of  the  family  of  De  Ude  were  lords  of  the 
manor  of  WooUon. 

An  extract  from  the  Noiue  Bdl,  15th  Ed.  3.,  shewing  that  the 
ninth  of  the  corn,  fleeces,  and  lambs  in  the  parish  of  Wodtfngton^  in 
the  deanery  of  the  island,  was  worth,  in  the  fourteenth  year  of  that 
reign,  2/.  35.  Sd, 

An  inquisition  extracted  from  the  registry  of  the  diocese  of  Witir^ 
Chester^  being  a  valuation  made  27th  Aug.  1502,  of  the  parish 
church  of  Wootton,  and  of  a  chauntry  in  the  church,  by  the  direc- 
tion of  the  bishop,  on  a  petition  of  the  rector  to  be  permitted,  by 
reason  of  the  poverty  of  the  church,  to  hold  the  chauntry  with 
the  living.  The  inquisition  finds  the  parish  church  worth  yearly 
4/.  6s.  Sd. 

An  extract  from  the  Ecclesiastical  Survey,  26  Henry  8.  The 
translation  follows : 

«  Rectory  o{  fVoottony  £.   $.   d. 

<<  Is  valued  in  the  farm  of  lands  called  glebe  lands,  ^ 

together  with  tithes  and  oblations,  as  appears  by  >  6     8  1^ 
the  said  Quatemium        -         -          -          -         -J 
<^  Charges  in  procurations,  and  a  certain  annual  pension   0     4  7 
**  And  it  is  worth  clear        -        -          -          -          -64  2J 
«  Tenths  thereof 0  12  Si" 

It  was  admitted  by  the  defendant  in  equity,  that  the  &mily  of 
De  Lisle  yiere  patrons  of  the  living  from  1230  to  1589,  and  the 
same  was  proved  1718  to  1736 ;  and  Thomas  Lisle  was  admitted  to 
have  been  rector  from  1786  to  1767. 

As  to  the  antiquity  of  the  fiinn,  John  Wallace^  who  was  bom  in 
1734,  swore  that  he  had  known  Wootton  farm  from  a  child;  that  he 
knew  the  Fatting  Park,  which  was  about  100  acres ;  that  it  was  for- 
merly called  Qjiakef's  Common,  and  was  all  bushes  and  briers  when 
he  first  knew  it  He  did  not  know  when  any  thing  was  done  to  it; 
it  was. broken  up  and  ploughed^  the  briers  were^biUDtt  fimner 
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181^.     Braamj  who  lived  at  the  faring  did  this  After  thqr  had  parted  off 
^rjgj^      the  level ;  they  made  hedges ;  it  was  taken  ftom  the  oommoti,  and 
▼*        thrown  to  WooUon  farm ;  it  was  comm<Hi  land  before  the  inclosiires^ 
^^^      which  were  made  when  witness  was  a  lad ;   Brawn  then  rented 
it.    As  far  as  witness  knew,  the  common  was  in  the  parish  of 
WooUon.    Before  inclosure^  the  cattle  used  to  run  there  from  all 
part^.     On  cross-examination,  he  Said,  that  it  was  called  WooUon 
Common^  before  Qjioker^s  Common  j  that  he  had  menti<med  only 
WooUon  Common  when  in  his  e^camination  before  the  commissioners, 
(that  is,  in  the  original  cause) ;  that  the  rest  of  WooUon  Common 
was  endosed. 

Bcbert  Knight  swore  that  the  glebe  was  170  acres. 

The  examination  oi  James  Foay^  a  witness  in  the  original  canse, 
was  read,  by  which  he  deposed  that  the  &rm  now  comprised  cer^ 
tain  lands  called  the  fiitting  park,  and  he  belieyed  the  same  were 
formerly  open,  barren,  and  uncultivated  lands,  and  the  reason  of  his 
belief  was  that  he  had  heard  one  iarmer  Brawn^  who  about  BS  years 
since  was  tenant  of  the  farm,  with  whom  the  deponent  then  Uved 
as  servant  at  the  fiom,  and  who  had  been  dead  many  years,  declare 
that  he,  Brewn,  broke  up  the  &tting  park,  and  broi;^ht  it  into  cnltiva- 
tion;  that  before  that  time  it  was  rough  uncultivated  land,  covered 
with  budies,  heath,  and  roug^  herbage^  that  it  contained  about 
80  acres,  and  upwards,  and  was  situate  in  the  parish  of  WooUon. 

John  Dyer^  aged  7S,  swore  that  he  knew  WooUon  farm,  and  the 
fiitting  park,  five  pieces  bore  that  name;  it  was  now  nearly  the  asme 
as  ever  since  he  remembered  the  same  kind  offences ;  there  was  a 
deeper  ditch  than  inner  ditches  usually  are ;  one  ditch  was  deeper 
than  ditches  usually  are. 

It  was  then  proposed  to  call  evidence  to  prove  the  boundary  of 
the  form  by  reputation ;  the  judge  refused  to  hear  the  evidence  as 
being  hearsay  evidence  of  a  private  right,  and  not  evidence  to  prove 
a  general  custom. 

The  jury  found  for  the  modus^  and  the  judge  certified  that  he  was 
perfectly  satisfied  with  the  verdict 

Against  the  verdict  it  was  contended,  1st,  that  the  lease  of  1704 
was  improperly  received  in  evidence:  dd,  that  die  judge  in  his 
diarge  to  the  jury  did  not  lay  sufficient  stress  on  the  documentary 
evidence,  and  that  that  evidence  was  so  strong  as  t0  4Bntitle  the  rec- 
tor to  a  verdict:  Sd.,  that  the  evidence  of  reputation,  as  to  the 
ancient  boundary  of  the  form,  should  have  been  reserved:  4th,  dist 
inasmudi  as  the  fatting  park  iq>peared  to  have  been  taken  out  of 
die  common  and  added  to  Ae  form,  within  time  of  memory,  the 
verdict  finding  that  the  moitu  covered  the  whole  fiontn  in  ito  present 
dimcnskms  ooidd  not  be  suj^rted. 

On  the  first  poinlf  Chtrlcson  v.  Wo9dh(mseyl^  Temltep,  4IS*  tu 
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was  dted  hr  the  defendants  in  equity,  but  this  point  wa^  not  intiek  1819. 
pressed ;  on  that  side  it  was  contended  for  the  rector  that  it  had  ma-  j^^^ 
terially  weighed  with  the  jury.  ▼. 

On  the  second  point  it  wonld  be  necessary  to  state  the  judge's  ^^' 
observations,  which  wore  read  from  a  4hort-hand  writer's  copy,  and 
were  of  considerable  length.  He  spoke  of  the  Nome  BoO^b  a  docu- 
ment with  which  he  was  previoudy  unacquainted,  and  stated  that  the 
andent  surras  could  not  be  relied  upon  for  value,  because  of  the 
interest  there  was  to  make  them  low,  and  that  in  this  case  they 
afibrded  mere  inference  even  as  to  value. 

It  was  contended  for  the  rector  that  the  value  of  the  whole  ree- 
tory  appeared  to  be  so  little  as  to  make  it  impossiUe  that  the  dis- 
trict in  question,  there  being  n(uch  other  titfaable  land,  besides  a 
laige  glebe,  should  then  pay  4/.,  the  fact  that  these  Lisles^  who 
were  proprietors  of  the  farm,  were  patrons  served  to  account  for  the 
payment  of  4/.  in  later  times. 

On  this  point  were  cited  BuOer's  Nisi  Pnus^  S95.  Marewood  v. 
Wood,  14  Easi,  929.  Beaf  v.  Brisfweil,  ST.B.  707.  Siml4y  v.  Whiter 
UEastj$S2.  Weeks T. Sparksy  I  Matde md Sel. 619.  Webby.  Peit$ 
Noy.  44. 

The  atgument  for  the  rectqr  was,  that  the  question  was  not  of 
boundary  between  ^private  estates,  but  between  an  estate  and  a 
common,  and  although  it  was  admitted  that  the  rejected  evidence 
had  been  tendered  as  to  the  boundary  of  the  estate  only,  not  as  to  thc^ 
common,  yet  the  two  must  be  considered  as  connected,  and  a  eourl 
of  equity  would  send  the  case  back,  if  there  was  a  want  of  a  proper 
proo£  That  in  a  question  t>f&nn  modus  evidence  of  reputation  was 
determined  to  be  admissible  by  the  case  from  JVoy,  an  authority, 
though  the  only  one.  That  in  a  case  of  modusj  the  payment  was  to 
be  established,  and  also  its  perpetuity,  but  the  perpetuity  of  payment 
could  only  be  proved  by  evid^ice  of  reputation,  and  so  also  the 
antiquity  of  the  Seuiu,  in  respect  of  which  the  payment  was  madei 
but  this  would  include  the  question  ef  the  boundary ;  modus,  it  wiis 
9ud,  was  in  a  sense,  a  public  question,  die  whole  parish  bein^ 
interested  in  the  provision  for  the  clergyman,  and  evidence  of  repu^ 
tation,  even  in  cases  of  private  right  was  (it  was  contended)  to  b^ 
admitted  where  the  nature  of  the  case  required  it.  It  was  suggested 
that  the  pobt  had  arisen  in  some  case  of  abbey  lands,  which  have 
acquired  the  name  of  Priot^s  Lands,  and  have  not  paid  tithes,  and 
Viner^s  Abridgment  was  referred  to. 

On  this  point  it  was  contended  that  thei^  was  evidence  to  shdw 
tliat  the  fatting  park  had  been  added  to  the  fiurm  within  reach  of 
memory,  and  that  though,  on  the  authority  of  Stockwell  v.  Tertyi  Supnsss. 
1  Fes.liB.,  lands  allotted  with  the  incumbent's  consent  to  an  anient 
farm^  in  lieu  of  the  right  of  common  belongilig  to  the  frrmy  would 
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1 819.     be  reversed  by  tlie  former  modm^  yet  it  did  not  here  appear  that  the 
^i^      rector  had  been  privy;  the  inclosure  might  have  been  made  by  some 
y-^        agreement  amongst  the  commoners,  without  consulting  tlie  rector; 
it  might  have  been  an  approvement  under  the  statute  of  Mertofij 
20Hen.lll.  c.4«    The  Lisle  family  appearing,  by  the  inquisitions, 
fost  mortem^  to  be  lords  of  the  manor. 

The  Vice  Chancellor  said,  that  he  should  not  immediately  give 
judgment,  but  he  would  state  his  impression.  The  issue  in  thb  cause 
was  irregular ;  it  was  double  in  its  nature ;  applving  first  to  the  farm, 
a  district  which  the  modus  was  contended  to  cover,  next  to  the  pay- 
ment contended  for,  as  a  modus.  The  new  trial  was  moved  for  on 
the  grounds  of  evidence  having  been  improperly  received  and  impro- 
perly rejected  of  misdirection  of  the  judge  as  to  the  weight  of  a  part 
of  the  evidence,  and  of  the  verdict  being  against  evidence.  With  re- 
spect to  the  lease  of  1704,  he  thought  it  immaterial  whether  it  was 
properly  or  improperly  received,  because  the  evidence  of  the  lease 
only  went  to  carry  back  some  few  years  farther  the  fact  of  payment 
which  had  been  established  for  a  period  sufficiently  long  by  other 
evidence ;  and  it  appeared  to  him,  therefore,  that  the  rejection  of  that 
evidence  ought  not  to  have  affected  the  verdict.  If  in  this  case,  re- 
putation was  not  evidence,  which  was^e  leaning  of  his  opinion,  then 
this  lease  was  not  admissible,  being  in  effect  the  declaration  of  the  les- 
sor of  his  own  right.  If,  however,  reputation  was  evidence,  in  this 
case  then  he  considered  the  lease  to  be  admissible,  as  being  a  fact  of 
reputation.  As  to  the  &tting  park,  the  judge  of  nisi  prius  appeared 
to  have  distinctly  put  it  to  the  jury  to  consider,  whether  it  was  an 
ancient  part  of  the  fiurm,  lately  brought  into  tillage ;  or  an  addition 
to  the  farm,  and  to  have  directed  that  they  should  find  the  latter  if  it 
were  tlieir  opinion  specially,  although  he  intimated  that  such  finding 
would  not,  in  his  opinion,  affect  the  modus;  the  general  verdict,  there- 
fore, involved  a  finding  that  it  was  an  ancient  part  of  the  fiurm,  and 
his  honour  saw  no  reason  to  be  dissatisfied  with  that  conclusion, 
the  only  evidence,  strongly  averse  to  if,  bebg  that  of  Wallace^ 
which  was  both  obscure  and  unsatisfactory,  and  opposed  by  other 
evidence;  but  if  otherwise,  it  was  to  be  presumed,  in  the  absence  of 
opposing  testimony,  that  the  inclosure  had  been  lawfully  made,  and 
so  made  as  to  give  the  land  by  way  of  substitution  for  the  right  of 
comn^on,  and  to  bring  the  case  within  the  principle  of  SiockweU  v. 
Terry.  If  so,  though  the  verdict  might  be  wrong  in  form,  yet  it 
was  right  in  substance,  and  a  court  of  equity  would  not  send  it 
beck  for  a  matter  of  form. 

.  As  to  the  argument,  that  an  approvement  might  be  presumed,  it 
was  not  shown  that  the  proprietors  of  the  farm  had  been  lords  of 
the  manor  since  1832.,  a  period  too  remote  to  ground  the  pre- 
•umption  contended  for. 
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Witb  respect  to  the  ancient  documentary  evidence^  it  was  to  be     1819. 
observed,  that  the  validity  ^f  a  farm-mod^  was  not  to  be  tried  by  a   "*^^J* 
comparison  of  value,  with  the  whole  tithe,  at  any  remote  period,         ▼. 
because  other  motives  than  those  of  a  pecuniary  bargain  might  in- 
fluence a  particular  proprietor  to  make  a  grant  to  the  church,  and 
because  the  relative  state  of  cultivation  and  produce,  at  the  time  of 
the  contract,  could  not  be  ascertained:   that  ancient  documents 
could  not  prevail  against  all  proof  of  usage,  unless  they  were  con- 
sistent with  each  other,  and  unless  the  efiect  of  them  excluded  not 
the  probabili^,  but  the  possibility  of  the  modus:    that  here  the 
ancient  documents  were  notconsbtent,  nor  did  any  of  them  exclude 
the  possibility  of  the  modus. 

The  only  other  question  was  that  of  the  rejection  of  the  evidence 
of  reputation  as  to  the  boundary  of  the  farm,  as  not  admissible  in 
cases  of  individual  right.  It  was  plainly  admissible  in  cases  of  pri- 
vate right,  where  a  class  or  district  of  persons  was  concerned,  as  in 
Skmley  v.  White,  {a)  His  honour,  after  noticing  that  it  had  been 
admitted  that  the  rejected  evidence  had  not  been  tendered  as  to  the 
common,  said  it  was  argued  to  be  receivable,  first,  as  on  a  question 
ottnodus;  secondly,  as  on  a  question  of  prescription  generally.  As 
to  the  first,  reputation,  was  undoubtedly  evidence,  in  the  case  of  a 
parochial  modus ;  but  with  respect  to  a  iarm-mcx/ftf,  the  case  in  Noy 
stood  alone,  and  was  too  loose  to  be  relied  upon  for  the  present 
purpose :  but  it  was  said  that  such  evidence  afforded  the  only  medium 
of  proof ;  he  thought  not,  because  proof  of  a  fixed  payment  for  a  &rm 
during  a  long  period,  even  without  mention  of  a  modusy  was  evi- 
dence of  a  modusy  for  the  payment  would  be  presumed  to  be  accord-  ' 
ing  to  right.  Evidence  of  reputation  was,  therefore,  not  necessary  to 
support  such  a  modus,  and  it  could  not  be  used  against  such  a 
modus,  because  in  cases  of  private  right  evidence  of  reputation  was 
only  admissible  in  confirmation  of  actual  enjoyment,  and  not  against 
it.  A  still  larger  principle  was,  however,  contended  for,  xnz.  that  it 
was  receivable  on  all  questions  of  prescription.  But  in  late  times 
he  did  not  find  this  species  of  evidence  to  have  been  even  tendered 
in  cases  of  prescription  as  to  individual  rights,  except  as  to  a  right  of 
way :  such  a  general  principle  would  have  been  a  ready  answer  in 
every  case  in  which  the  question  had  arisen ;  but  he  did  not  find  that 
it  had  ever  been  brfore  stated  that  by  a  prescriptive  right  was  meant 
only  a  right  so  remote,  that  the  policy  of  the  law  permitted  it  to  be 
established  without  pleading  the  grant.  That  it  was  admitted  that 
where  the  grant  was  pleaded,  no  such  evidence  could  be  received, 
although  the  grant  might  be  pleaded  to  be  lost,  and  supported  from 
usage  alone,  and  in  principle  there  seemed  no  difference  between  the 

(a)  14£iit.3SS. 
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two  cases.  His  honour  deferred  pronoancing  his  final  judgement, 
giving  liberty  to  the  plaintiff  in  equity  to  produce  any  further 
authorities. 

On  the  25th  of  June  1 8 1 9»  no  further  authorities  being  produced, 
his  honour  dismissed  the  motion,  with  costs,  observing  that  he  gave 
the  costs  on  the  grounds  that  where  a  finding  at  law  is  confirmed, 
those  who  disputed  it  must  pay  the  costs,  and  that  the  costs  of  a 
motion  dismissed  are  not  costs  in  the  cause* 


A  clatm  oT 
m  vicar  to 
tithes  of 
clover  and 
tares  cut 
green,  not 
allowed, 
they  being 
a  ^ea/ tithe, 
and  of  the 
genus  of 
Aay,andthe 
▼tear  being 
entitled  to 
all  tithes, 
except  those 
of  com  and 
Aoy.  Htfae 
of  wood 
consumed 
by  the  occu- 
pier decreed, 
no  custom- 
ary exemp- 
twnbeing 
proven* 
The  maxim 
ecdsiia  de^ 
ctmoiiton 
iolvit  ecck~ 
ji«,  will  not 
apply  where 
lan<b  once 
in  the  pos- 
sessionof 
an  ecclesi- 
astic, are 
tnnsferred 
into  lay 
hands. 


59  Geo.  III.    A.D.  1819.     Consistory  Court 

Lagden  v.  Flack.     [2  Hagg.  303.] 

This  was  a  suit  instituted  by  the  plaintiff,  vicar  of  Ware,  with 
Tkundridge  annexed,  in  the  county  of  Hertfbrd,  against  William 
Flacky  a  parishioner  and  occupier  of  land  in  the  parish  of  Ware, 
for  the  tithes  of  tares,  clover,  and  wood. 

In  reading  the  evidence,  an  objection  was  taken  to  one  of  the 
witnesses,  on  the  ground  that  he  was  an  occupier  of  land  within 
the  parish,  who  might  be  interested  in  the  result  of  thb  suit  The 
court  held,  that  although  he  had  no  direct  interest,  he  might  be 
ultimately  interested  in  the  event  of  the  suit ;  and  the  party  had 
not  waived  the  objection  merely  by  administering  interrogatxMies  to 
him,  as  it  did  not  appear  that  he  was  designated  as  a  &rmer  in  the 
parish ;  but  if  so^  non  constat  that  he  is  a  farmer  of  wood  land.  It 
is  a  nuitter  of  ordinary  prudence  to  administer  the  interrogatories^ 
and  the  objection  is  taken  the  first  time  they  are  offered  to  be  read. 
The  court  is  bound  to  consider  this  witness  as  incompetent  Evidence 
rejected. 

Drs.  Swabey  and  Lushington,  for  the  plaintiff. 

Drs.  Arnold  and  Adams,  for  the  defendant 

Sir  William  Scott,  —  This  is  a  suit  brought  by  the  vicar  of  the 
parish  of  Ware  against  WiUiam  Flack,  one  of  his  parishioners,  for 
tithes  of  clover  and  tares  used  green,  and  for  wood  consumed  as 
fuel  in  his  house  of  husbandry  in  the  parish.  The  endowment  has 
been  exhibited,  and  the  general  right  of  tithes  is  not  resisted,  other- 
wise than  with  respect  to  the  character  of  the  particular  tithe  of 
clover  and  tares,  and  the  claims  of  exemption  as  to  the  wood.  On 
the  first  article,  which  relates  to  the  tithe  of  tares  and  clover  not 
made  into  hay,  *^  but  cut,  mown,  and  used  green,  or  caused  to  be 
used  green,  for  the  feed  of  horses  and  other  cattle  ;*'  it  is  con- 
tended on  the  part  of  the  vicar,  who  claims  all  the  tithes  except 
those  of  com  and  hay,  that  clover  and  tares  so  used  are  not  to  be 
considered  as  coming  within  the  exception. 

I  learn,  however,  from  the  highest  authority  in  the  Court  of 
Exchequer,  that  grass,  when  separated  from  the  soil  by  an  instru- 
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menty  though  wed  green,  is  a  great  tithe :  it  then  follows  the  mature      1819. 
of  the  grass ;  but  if  separated  by  the  mouth  of  the  animal,  it  is  an     ^.    ^^ 
agistment  and  a  small  tithe  (a),  the  claim  therefore  of  the  vicar  on        ▼. 
that  article  cannot  be  maintained.  ^^'^^ 

I  am  next  to  consider  the  ground  of  the  exemption  that  ha^  been 
contended  for  with  respect  to  tithe  of  wood  used  in  fuel  by  the 
farmer  in  house  of  husbandry,  (i)  This  is  a  remote  principle,  and 
might  apply  to  a  variety  of  other  articles  consumed  in  the  house. 
If  it  is  a  custom,  it  is  one  strictissimi  juris,  being  against  common 
right,  by  which  tithe  is  due,  and,  therefore,  requires  to  be  estab- 
lished on  the  fullest  evidence.  In  the  present  case,  no  exemption 
nor  special  compensation  to  the  parson  is  shewn:  this  defence, 
therefor^  cannot  be  maintained. 

The  next  exemption  claimed,  is  for  glebe  land  in  the  occupation 
of  the  defendant,  as  lessee  under  Trinity  College,  CanAridge* 
Supposing  that  Triniiy  College  should  be  deemed  a  spiritual 
foundation,  still  the  court  would,  I  think,  set  afloat  all  established 
law,  which  it  has  always  understood  on  this  point,  if  it  be  decided 
that  the  vicar  is  not  entitled  to  the  tithe  of  this  glebe.  It  has  been 
constantly  held,  that  if  land  has  no  discharge  of  itself,  it  is  dis- 
charged only  in  the  hands  of  the  ecclesiastical  owner,  under  the 
maxim^  ^^  ecclesia  decimas  non  solvit  ecclesia"  a  maxim  that  is 
binding  as  long  as  the  land  is  actually  held  by  an  ecclesiastic ;  but 
if  it  is  transferred  into  the  hands  of  laymen,  it  becomes  liable. 
IThe  authority  of  all  cases  is  to  that  effect,  though  the  circumstances 
of  each  case  may  not  be  accurately  set  forth ;  but  they  all  come 
under  the  same  principle.  A  person  may  shew  that  lands  are 
discharged  in  their  own  right ;  if  they  are  not  so  but  by  a  personal 
exemption  alone^  that  wiH  not  extend  beyond  the  person ;  for  the 
privilege  being  only  personal,  does  not  travel  from  the  parson  to 
the  lay-lessee.  There  are  large  words  in  the  endowment  as  to 
wood  in  favour  of  the  vicar,  and  it  is  true  also  that  there  are  large 
words  in  the  lease  implying  something  like  a  tithe  in  Trinity  Col- 
l^e  {c\  through  whom  this  defendant  claims  to  be  exempted  by 
virtue  of  his  lease,  but  they  ai^  not  parties,  and  claim  nothing  for 


(a)  The  principal  cases  rafierred  to,  were  as  to  time  mentioned  in  the  libel  Iiath  held  and  poe- 
doocTf  FranUyn  ▼.  MatteTf  ^c.  of  St,  Crott,  Bun.  sessed,  the  parsonage  and  rectory  of  Wart,  and 
79.  n^yra  12S4.  Darrd  v.  WitherSf  3  Kebl.  479.  the  tithes  and  profits  of  the  church,  &c  with 
WaUis  T.  Paine,  8  .Com.  Rep.  683.  tupra  749.  all  and  singular  the  glebe  lands,  &c.  tUhes, 
JFhite  ▼.  Bead,  1  Wood's  Deer.  158.  Wood  ▼.  obventions,  fruits,  wood,  and  underwood,  to  the 
Harriton,  Ambl.  56S.  supra  970.  As  to  tares,  said  church  belonging,  with  a  reservation  to  the 
Hod^gfQfiv.^'mt^A,  2  Wood's  Deer.  21.  nipra 743.  lessors  {The  Master,  j-c.  of  Trin,  CoU.  Cam.), 
Steers  t.  Brassier,  Ibid.  As  to  loood,  Walton  v.  of  certain  lands  of  the  advowson  of  the  Ticarage, 
Trtfon,  supra  829.  Norton  t.  Fermer,  Cro.  Car.  of  the  tUke  of  wood  and  mills  belonging  to  tlie 
113.  fupra  829.     Erskine  ▼.  Rt^,  supra  969.  said  rectory,  &c.,  together  with  tlie  royalties,  inte- 

(b)  The  Custom  was  claimed  for  the  said  pa-  rest  tithe,  and  right  of  keeping  courts,  and  the 
rishes  of  Ware  and  Thundridge.  profits  and  other  duties  and  rights  coming  of  the 

(e)  Hie  defendant  set  forth  in  his  answers,  said  courts,  as  lessee,  by  virtue  of  a  lease  n-om  the 

*'  that  he  holds  and  posseves,  and  during  all  the  said  masters,  &c. 

Ss  2 
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1819.  tbemselres.  It  does  not  appear  that  there  has  been  any  thing 
Laffim  P*^*^  ^^  claimed  on  their  behalf.  I  must  consider,  therefore,  the 
/'l       ^otAs  of  reservation  referring  to  them  as  surplusage. 

If  lands  have  any  local  privilege,  the  burthen  of  proof  is  on  the 
defendant;  nothing  of  that  kind,  however,  is  here  alleged ;  and  I 
see  no  ground  for  such  a  claim.  Lands,  it  is  true,  in  the  actual 
occupation  of  the  monks,  were  discharged  from  the  payment  of 
tithe  as  belonging  to  ecclesiastical  persons ;  but  there  is  no  exemp- 
tion shewn  here;  on  the  contrary,  there  has  been  a  payment  by 
the  lessee. 

On  the  question  of  costs,  the  court  said.  I  am  inclined  to 
give  generally  to  the  clergyman  his  costs ;  and  where  he  has  suc- 
ceeded in  any  part  of  his  suit,  he  should  have  them.  In  this  case 
the  clergyman  has  incurred  great  expence  in  substantiating  his 
just  charges.  With  respect  to  the  first  point  in  discussion  in 
which  he  has  not  succeeded,  I  shall  not  allow  the  expenoe  of  the 
pleading,  but  the  general  costs  must  be  given,  not  the  partiadar 
expences  on  this  point,  on  which  he  has  failed,  and  I  beg  that  the 
registrar  will  observe  this  distinction. 


Sittings  after  Tr.  59  Geo.  III.    A.D.  1819.    Scac. 

July  17.       Forman  v.  Blake  and  others,  in  nine  other  causes  wherein  the  same 

party  was  plaintiff.     [7  Pri.  654>.] 

Motion  to  Wray  moved  on  the  part  of  the  defendants  in  the  above  causey 
tithe  causes,  that  they  might  be  consolidated ;  and  that  the  depositions  taken  on 
where  the  ^q  p^rt  of  the  defendants  in  a  cause  of  Wright  v.  Souikwood  and 
was  plain.  Others,  together  with  the  documents  proved  therein  as  exhibits, 
^^^  ,        miffht  be  read  and  given  in  evidence  in  the  said  causes  when  so 

nine  other  ^  *^ 

causes,        consolidated.     The  motion  was  made  on  the  authority  oS  Pyke  v. 
J?^[J^       Brock^  (fl),  wherein  the  court  are  said  to  have  ordered  seven  dit 
1S45.         .ferent  bills  by  the  executrix  of  a  deceased  vicar  to  be  consolidated 
into  one. 

Richards  C.  B.  —  I  never  heard  of  an  order  in  the  course  of  my 
experience  for  consolidating  causes  in  equity ;  nor  can  I  conceive 
upon  what  principle  it  can  be  done.  There  are  many  reasons  why 
it  should  not;  and  if  it  be  the  practice,  it  is  extraordinary.  Referring 
N  to  the  register  as  to  the  practice,  he  stated,  that  there  was  a  case 
wherein  a  similar  application  had  been  made  about  twenty-four 
years  ago,  when  the  court  refused  the  application  on  account  of  the 
difficulties  which  it  might  place  in  the  way  of  the  defendants. 
DcfwdesweU  opposed  the  motion,  and  the  court  refused  the  appli- 


{a)   1  Fowl.  Exch.  Fra.  2l4.     See  also  Keighiey  ▼.  Brwmy  16  Ves.  344.  nipra  1649. 
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cation,  observing  that  it  would  be  necessary  first  to  refer  it  to  the     V^l^- 
master  to  enquire  if  tlie  causes  could  be  consolidated. 


M.  60  Geo.  III.  A.  D.     1819.    Scac. 

fVarrifigtanj  Clerk,  ▼.  MothersiU  and  others.    [7  Pri.  ^66.1        ^^'  i«- 

To  a  bill  by  the  vicar  of  Leeke^  for  an  account  of  the  small  tithes  To  •  bOl 
arising  from  the  defendant's  &rms  and  lands,  situate  within  the  ^^erfor 
township  of  KepewicJcs^  in  the  parish  of  Leeke^  or  the  titheable  ^  ^^^ 
places  thereof,  charging  that  the  defendants  were  all  living  and  re-  ntuate 
siding  in  the  parish  of  Leeke^  smce  Naoember^  1814,  and  were  in  '^**^?*^ 
tne  occupation  of  mrms  and  lands  situate  within  the  township  of  jr.  in  the 
Kepewicks  withm  the  said  vicarage  or  parish  oiLeeke^  from  which  2J^^ 
they  had  taken  titheable  matters,  &c.  that  the  de- 

MoihersiU  and  the  other  defendants  (except  one)  pleaded  severally  ^^^^^^ 
the  following  plea  in  bar  as  to  the  whole  of  the  discovery  and  relief  any  finn  or 
sought  by  the  biU,  that,  «  he  was  not  in  November,  1814,  nor  had  l^pl^ 
he  since,  nor  was  he  then,  in  the  possession  or  occupation  of  any  or  tfaetitiie. 
fium  or  lands,  which  was  or  were  situate,  either  wholly  or  in  part,  thmof, 
within  the  vicarage  or  parish  of  Leeke^  in  the  said  bill  mentioned,  ^>t>>^  ^^ 
or  titheable  places  thereof^  all  which  defendant  averred  to  be  true,  tioned,  al- 
and pleaded  the  same  in  bar,  humbly  demanding,"  &c.  limedv 

SprangeTy  in  support  of  the  plea. 
.  ForMcmque  and  BaithJy^  contra,  {a) 

(The  Chief  Baron  absent,  sitting  in  the  exchequer  chamber.) 

Graham  B.  —  It  appears  to  me  to  be  quite  clear,  that  it  is  a  good 
plea ;  and  whatever  may  have  been  formerly  said  of  the  invalidity 
of  n^ative  pleas,  the  more  modem  cases  have  established  their 
propriety ;  and  I  cannot  conceive  how  it  could  have  occurred  to 
Lord  Thurknxfs  mind,  that  a  n^ative  plea  could  not  be  main- 
tained (6);  and,  indeed,  it  appears,  that  he  himself  afterwards,  on 
further  consideration,  held  his  doubt,  which  proceeded  on  technical 
grounds,  to  have  been  unfounded,  and  that  when  the  plaintiff 
stated  his  title  as  a  partner,  and  the  partnership  was  denied,  it  was 
a  good  matter  of  plea,  {c)  This  is  in  substance  the  same  thing ; 
and,  in  both  cases,  the  object  is  to  protect  the  party  from  an  account 
which  th^  plaintiff  has  clearly  no  right  to  demand,  and  which  may 
be  shewn,  as  here  by  a  direct  averment  completely  answering  the 
whole  case^  and  therefore^  precluding  all  further  enquiry  as  to  any 
collateral  matter,  which,  if  the  plea  were  true,  the  defendant  would 

(a)  Tbejcitedthe^iQllowiDgautfaoritna.    Lord    HuiOintfadt  II  Vei.  S8S.     Faulder  t.  Stuart, 
iUdetd.TV.Equ.  PlMd.p.l87.  (Sded.)  Newman    ibid.  996.     Shaw  ▼.  Chkig,  ibid.  SOS. 
V.  WaOu,  9  Bro.  Cba.  Ca.  143.     ffoB  ▼.  Nojfeh        (b)  Referring  to  tho  etae  of  Newman  ▼.  WaOii, 
3  Bia  Cba.  Ca.  483. ;  and  tee  DMer  ▼.  Lcrd        (e)  Referring  to  I£eJl  ▼.  Noya,  3  Bro«  Cba. 

Ca.48&. 
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1819.     not  be  bound  to  answer.    Nor  can  the  plaintiff  sustain  an^  inoon- 
irMiLhAUH,  ^^^^^  from  allowing  such  a  plea;  for,  on  proving  the  defendanlfs 
▼•         occupation  of  any  lands  in  the  parish,  he  would  be  entitled  to  the 
account,  or  he  might  have  had  an  opportunity  of  examining  him 
before  the  Master.    I  am,  therefore,  clearly  of  opinion,  that  these 
pleas  are  good,  and  must  be  allowed. 

fVoodf  Baron,  clelivered  a  concurrent  opinion. 
Garrcw^  B.  concurred. 


MotheniU, 


59  Geo.  III.    A.  D.  1819.     Cane.  Rolls. 

^if-ji?-  Lake  V.  Skinner.    [iJac&Walk.  9.] 

zS.  So*  S9> 

Hector's  This  bill  was  filed  Jan.  1815,  by  the  plaintiff,  as  rector  of  a 

tote*  m^  mediety  of  Ihe  rectory  of  West  Walton^  against  several  occupiers  of 
vUA  voce,  hind  within  his  mediety,  for  an  account  of  tithes  generaUy.  It  was 
^t^Se*"  aBerwards  amended  in  Oa.  1816,  and  the  claim  confined  to  the 
cause  in  or  tithes  of  hay  and  agistment,  against  one  of  the  defendants,  de- 
^h^^.  scribed  as  mUiam  Smith,  of  the  parish  of  Wahokenj  in  the  county 
terrogato-     of  Noifolky  fiumer. 

^2^7"  I^  ^  answer,  a  modus  of  2d.  per  acre  for  hay,  and  several  mo^ 

A  defeod-  duses  for  Other  tithable  articles,  payable  by  the  inhabitants  occupy- 
ing on  a  hig  lands  in  the  parish,  were  set  up ;  and  also  the  following  fnodm 
modiaasan  fo^  occupiers  residing  out  of  the  parish:  "  and  all  outners,  or  out- 
must  prore  owners,  or  persons  who  do  not  dwell  or  live  in  the  said  parish, 
^l""^^  but  occupy  meadow  or  pasture  land  within  the  same,  pay  the  sum 
such  at  tbe  of  ^d.  yearly,  for  every  acre  of  such  meadow  or  pasture  land ;  and 
Um!L^  so  in  proportion  for  every  quantity  greater  or  less  than  an  acre  for 
came  titb-  and  in  lieu  of  the  tithes  of  all  tithable  matters  and  thimrs  whatso- 
1,^^  ever,  yearly  arising,  renewing,  falling,  happening,  or  increasing 
described  in  in  or  upon  such  meadow  or  pasture  land.  And  all  such  moduses* 
suffidrat!^  or  customary  payments,  are  payable  at  Old  Lamrnas-dajf  in  eveiy 
Modut  for  year,  and  are  payable  to  the  rector  of  the  mediety  of  the  said 
land,  stated  rectory  and  parish  within  which  the  lands,  or  the  tithable  matters 
*f  A  "^A*"  ^^^  things  in  respect  of  which  the  same  become  due,  lie  or  arise.'* 
of  all  tith-  The  defendant,  William  Smith,  also  said,  that  he  lived  in  the 
able  matters  parish  of  Walsoken,  and  not  in  that  of  West  Walton;  and  that  his 

yearly  aris-    ^ 

ing,  &c.  farm  and  lands  in  the  latter  parish  consisted  wholly  of  meadow  and 

^^  *^  pasture  land ;  and  he  insisted  on  the  modus  for  the  tithes  of  the 

Decree  for  meadow  or  pasture  land  of  outners  or  outowners,  as  a  bar  to  the 

^tbo  plaintirs  demand. 

without  Hartf  Wetherell,  and  Shadwellf  for  the  plaintiff. 

Sebright,**       Hcold  and  Boteler,  for  the  defendant 

where  the         Jn  support  of  the  modus,  the  defendant's  counsel  offered  in  evi- 

pcared  to  dence  the  account  books  of  the  collector  of  a  former  rector^  and 

have  failed  several  terriers. 
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All  order  had  been  obtained  to  prove  these  exhibits  vied  xjoecj     1S19* 
saving  just  exceptions ;  and  an  application  had  been  made  by  the 
defendant  to  enlarge  publication  on  the  ground  of  his  having  de- 
layed the  examination  under  the   expectation  of  a  compromise; 
this  application  was  refused.    It  had  been  agreed  between  the  inertabiiab. 
solicitors  to  the  parties  that  the  terriers  should  be  read,  and  it  was  ^^^!^* 
now  proposed  to  prove  the  collectors'  books  vivd  voce. '  The  plain-  naging  the 
tiff's  counsel  objected  that  these  books  did  not  come  within  the  "^^ 
description  of  exhibits  that  could  be  proved  vivd  voCc, 

Boteler  stated  it  to  be  a  frequent  practice  in  the  court  o£ 
Exchequer,  to  permit  the  proof  of  rector's  books  vivd  voce^  and 
that,  if  it  was  objected  to,  the  court  generally  said  that  the  cause 
should  be  allowed  to  stand  over,  for  the  purpose  of  exhibiting 
interrogatories. 

The  MasUr  of  the  BoUs  observed,  that  it  had  been  usual  in  cases 
of  inadvertence^  to  give  time  to  prove  a  document  material  to  the 
justice  of  the  case ;  and  that  he  was  unwilling  to  turn  a  party 
round  on  such  a  point  as  this,  where  there  seemed  to  be  some  good 
ground  for  his  defence ;  and  he,  therefore,  directed  the  cause  to 
stand  ovei^  that  some  enquiry  might  be  made  into  the  subject. 

Botekr  mentioned  several  ca^es  of  orders  made  in  the  Ex- 
chequer, for  the  proof  of  documents  of  a  similar  description  vivd 
voce*  In  Cusi  Y.  Ashtonj  Tr.  1819,  a  vicar's  books  and  receipts 
were  proved  at  the  hearing  according  to  an  order  made  for  that 
purpose.  In  Finch  v.  Messing^  in  the  same  term,  the  question  re- 
lated to '  the  vicar's  right  to  tithes  in  the  parish  of  Oakham.  The 
dean  and  chapter  of  Westminster  having  the  other  tithes  in 
the  parish,  had  in  tlieir  possession  an  old  book  belonging  to  the 
ecclesiastical  house  whose  property  these  tithes  had  formerly  been. 
We  produced  this  book,  proved  vivd  voce  the  custody  from  whence 
it  came,  and  read  from  it  a  copy  of  the  endowment  of  the  vicarage. 
In  a  case  of  Macauka/  v.  Ayre^  some  years  ago»  an  old  inq>etnmus 
of  the  endowment  of  the  vicarage  otBawley  was  o£fered  as  evidence. 
It  was  objected,  that  the  endowment  itself  should  have  been  pro- 
duced ;  but  the  court  said,  "  If  you  insist  on  that  objection,  the 
cause  shall  stand  over,  and  the  other  side  shall  be  at  liberty  to  ex- 
hibit interrogatories  to  proye  that  a  search  has  been  made  for  it." 
It  is  a  constant  practice  whien  the  proof  of  something  necessary  to 
the  justice  of  the  case  has  been  accidentally  omitted,  to  allow  .time 
to  prove  it)  and  if  this  be  not  done,  another  suit  must  ensue. 

(For  the  plaintiff.)  —  This  book  cannot  be  received  as  an  exhibit, 
to  which  the  hand-writing  only  is  essential;  for  here,  besides  that, 
they  must  prove  that  the  person  whose  writing  it  is  was  the  col- 
lectoi:  of  the  tithes^  and  that  the  book  comes  out  of  the  proper  cus- 
tody; and  on  these  subjects  the  plaintiff  ought  to  have  an  oppor- 
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1819t  tunity  of  crofis-examining.  It  is  at  best  but  secondary  evidence  of 
j^g^  the  fact  of  the  payment  of  certain  sums :  a  fact  that  may  not  pro- 
▼•  bably  have  been  repelled,  if  we  had  been  apprised  that  any  evidence 
of  it  was  to  be  produced;  but  as  it  is,  the  plaintiff  has  relied  upon 
his  title  of  rector  only,  hot  thinking  it  necessary  to  examine  any 
witnesses* 

The  Master  of  the  Rolls  expressed  an  opinion  against  receiving' 
this  evidence ;  and,  after  taking  time  more  fully  to  consider  the  ques- 
tion, said :  —  The  question  at  present  is,  whether  the  book  that  has 
been  produced  shall  be  received  as  an  exhibit,  or  whether  the  court 
shall  give  leave  to  exhibit  interrogatories  to  prove  it.  The  book 
is  one  in  which  the  collector  of  a  former  rector  has  kept  accounts 
of  the  receipts  of  tithes ;  and  it  is  first  to  be  decided,  whether  this 
comes  within  the  description  of  exhibits,  and  can  be  proved  at  the 
X  hearing  of  the  cause.  Now  the  rule  is,  that  nothing  shall  be  proved 
vivd  voce^  that  requires  more  than  the  proof  of  hand-writing  to 
substantiate  it:  if  it  be  any  thing  that  admits  of  cross-examination, 
or  that  requires  any  evidence  beyond  that  of  hand-writing,  it  can- 
not be  received.  The  question,  therefore,  is,  in  each  case,  whether, 
after  the  hand-writing  is  proved,  the  document  becomes  evidence? 
This  rule  is  strictly  adhered  to;  for,  in  many  cases  where  an  instra- 
ment  which,  primd/acie^  appears  to  be  an  exhibit,  requires  more 
formal  proof,  it  cannot  be  received  as  one*  Thus,  in  the  case  of 
Earl  Pomjret  ▼.  Lord  Windsor  {a\  Lord  Hardwicke  refused  to  ad- 
mit receipts  to  be  proved  vhi  voce^  although  ordinarily  they  may 
be  taken  as  exhibits.  And  in  a  case  in  Prec,  in  Ch.  64.  where  a 
deed  was  offered  in  evidence,  and  the  subscribing  witnesses  were 
dead,  witnesses  were  produced  to  prove  their  hand-writings  but 
this  was  not  permitted,  as  something  more  was  necessary. 

Now,  to  apply  these  rules  to  the  book  in  question,  if  it  be  proved 
to  be  the  writing  of  the  person  stated  to  be  the  collector,  does  it 
then  become  admissible  evidence  ?  It  will  be  necessary  to  prove 
that  he  was  the  collector,  and  next  that  it  comes  out  of  proper 
custody :  for  it  is  not  like  coming  from  the  custody  of  persons  having 
the  care  of  public  records.  The  proving  the  hand-writing  only 
does  nothing  towards  making  it  evidence,  and  it  does  not,  therefore, 
come  within  the  description  of  exhibits.  It  is  of  great  importance 
not  to  permit  oral  evidence  to  be  introduced  at  the  hearing  of  the 
cause. 

The  next  question  is,  whether  the  defendant  ought  to  be  per- 
mitted to  prove  the  book  upon  interrogatories :  for  that  some  au- 
thorities meriting  great  attention  have  been  cited;  but  I  think  it 
would  require  a  knowledge  of  the  particular  circumstances  of  the 


<a)  2  Ve».  472. 
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cases  in  which  such  liberty  has  been  given ;  for,  though  there  are  1819* 
instances  in  which  the  court  has  admitted  proof  of  a  document,  or  j^^ 
a  single  &€t,  after  the  cause  has  come  to  a  hearing,  yet  they  must 
be  considered  as  exceptions :  and  every  other  case  where  the  same 
indulgence  is  asked  ought  to  be  brought  within  those  exceptions. 
To  permit  such  a  practice  would  be  productive  of  very  great  mis- 
chief; the  same  liberty  must  be  granted  to  the  dther  side,  to  let 
in  evidence  of  any  thing  they  may  have  n^Iected  to  prove:  and  it 
would  break  in  upon  the  general  rule,  that  no  witnesses  shall  be 
examined  after  publication.  All  those  cases  must  have  been  either 
where  some  &ct  has  unexpectedly  come  out,  of  which  the  party  was 
not  apprised,  or  where  there  had  been  an  accidental  omission,  and 
some  further  enquiry  is  thought  necessary  to  inform  the  consdence 
of  the  court  On  these  grounds.  Lord  Harimcke  refused  the  mo- 
tion that  was  made  in  Greenes  v.  Budsel  {a) ;  and  the  court  has 
always  been  very  cautious  to  preserve  the  general  rule. 

I  do  not  mean  to  state,  that  there  are  not  exceptions.  There  is 
a  short  case  in  Dickens  (i),  where  leave  was  given,  after  publication, 
to  examine  a  witness  vivd  voce  to  a  particular  fiict;  and  in  the  case 
I  mentioned  in  Prec.  in  Chan,  the  Master  of  the  Rolls  allowed  the 
cause  to  be  put  off,  and  an  examination  to  take  place.  There 
have  been  some  such  cases  in  the  Exchequer,  but  in  Potts  v.  Dnh  Siipni4sa 
rant  the  court  refused  it  (c) 

Now  let  us  see  what  are  the  circumstances  of  this  case :  the  de- 
fendant Smith  states,  in  his  answer,  that  he  has  been  informed,  and 
believes,  and  has  no  doubt  he  shall  be  able  to  proves  that  the  mo- 
dus  is  annually  payable  in  lieu  of  tithes,  and  then  upon  this  point, 
where  the  whole  onus  lies  upon  him,  he  does  not  examine  a  single 
witness,  though  he  has  to  prove  it  against  the  rector,  whose  jtmi^ 
facie  title  is  sufficient  to  make  out  his  claim.    The  rector  then  does 
not  know  that  there  will  be  any  evidence  in  support  of  the  modus  / 
he  knows  there  can  be  none  but  exhibits,  and  he,  relying  that  by 
exhibits  alone  sufficient  proof  cannot  be  made,  ventures  to  come 
to  a  hearing  without  examining  any  witnesses  on  his  part,  and  an 
application  is  now  made  for  the  proof  of  this  book.    The  book  is 
to  prove,  not  the  modus^  but  the  fiu^t  of  payment,  which  would  be 
an  entirely  new  part  of  the  case.    It  is,  therefore,  a  solicitation  to 
admit  proof  of  the  main  point,  as  to  which  there  is  a  total  absence 
of  all  evidence  written  or  parol.    If  permission  were  given  under 
these  circumstances  to  one  who  knew  that  he  had  to  support 
his  case  by  evidence,  and  who  was  perfectly  able,  but  has  wholly 
omitted  so  to  do  without  explaining  why,  could  the  court  ever 


(a)  1  Atk.  444.  (h)  Gage  ▼.  Jiwtier,  ^  Dick.  49. 

(c)  See  AUom/ty-GcmtnU  ▼.  ThtrnhaOf  2  Cox,  d. 
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1819.  refuse  to  allow  a  parly,  who  has  BOt  proved  his  case^  to  go  into  a 
j^^,  new  head  of  evidence  ?  This  book  is  called  a  document,  but  it  is 
V.  really  evidence  to  prove  the  fact  of  payment  for  many  years;  and 
how  does  it  differ  from  any  other  evidence,  either  parol  or  written, 
that  would  establish  that  fact?  If  this  were  permitted,  we  could  not 
refuse  the  other  party  leave  to  go  into  a  new  case  to  rebut  that 
made  by  the  defendant 

No  case  has  been  cited  so  situated,  where  such  an  indulgence  has 
been  granted,  and  whatever  might  be  done  with  regard  to  rectors* 
books  und^  particular  circumstances,  and  where  they  form  only 
part  of  the  Cfise,  it  cannot  be  allowed  here  where  they  form  the 
whole*  (a) 

The  cause  then  proceeded  upon  the  remaining  evidence,  consisting 
of  several  terriers  from  the  year  1725  downwards;  in  which  it  was 
stated,  ^^  that  all  persons  that  do  not  dwell  or  live  in  the  said  parish 
of  fVesi  WaUony  that  use^  hold,  or  occupy  pasture  ground  there,  do 
pay  ^.  per  acre  in  full  of  all  tithe  due  for  the  same  by  ancient 


custom." 


For  die.  plaintiffi  —  The  defendant  has  not  proved  that,  at  the 
time  his  tithes  became  payable,  he  was  an  outner,  he  is  not,  there- 
fore, entiUfid  to  th^  benefit  of  the  moduSf  even  if  he  should  establish 
it;  but  the  evidence  of  the  terriers  is  quite  insufficient  for  that  pur- 
pose* In  addition  to  this,  the  manner  in  which  the  fnadus  is  laid, 
covering  every  species  of  tithes  on  the  meadow  land>  is  open  to 
great  objection* 

For  Uie  defendant)  it  was  contended,  that  as  the  plaintiff  had 
in  the  bill  described  him  as  of  another  parish,  it  was  unnecessary 
to  o£kr  any  further  proof  of  that  fact* 

The  Master  of  the  Soils. 

This  is  a  very  unfortunate  defence,  and  the  court  would  endea- 
vour, if  it  could  be  done^  to  put  it  in  a  train  for  further  enquiry : 
but  I  feel  that  in  a  case  so  naked  as  this,  it  would  be  extremely 
difficult  to  say  that  the  defendant  has  made  out  enough,  even  for 
an  issue.  The  rector  having  a.  primd  Jhtcie  case,  and  Smith  bein^ 
by  hb  own. admission,  a  holder  of  land  in  the  parish,  the  onus 
of  proving  his  exemption  lies  on  him. 

First,  he  states  it  with  reference  to  his  own  character ;  he  says, 
that  he  is  an  outner,  and  in  that  character  he  claims  exemption 
under  the  moduSf  which  he  has  set  up  to  cover  the  tithes  of  all 
tithable  matters  and  things  whatsoever  yearly  arising^  renewing, 
happening,  or  increasing  in  or  upon  such  meadow  or  pasture  land. 

(a)  On  the  admudon  of  vwd  voce  eridence,  see  Bade    ▼.    Lmgoode,    1   Atk.   SOS.      Bishop    ▼• 

Toth.  S2,  23.     Tnc.  Reg.  10.     Mayor  ofLon-  Church,  2  Ves.  100.     Moore  ▼.  Jylet,  S  Didu 

donv,  BarlofDortei,  I  Chs.  Co.  S28.     Blweton  641.     Clarke  v.  Jennings,  1  Anstr.  179.  sypm 

V.  DrewUi,  rrec.  Cha.  64.     Harris  v.  In^Iedew,  1424.     Twrner  T.  Burleigh,  17  Vet.  354. 
3  P.  Wms.  93.     Bank  v.  Fargues,  Ambl.  145. 
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Now,  1  certainly  must  have  uhderstood  by  this,  not  only  that  it     1819. 
was  to  cover  the  produce  of  the  land  as  meadow,  but  that  it  would      j^^^ 
take  in  every  species  of  tithes;  it  would  cover  the  tithes  of  milk,  if    _  v. 
cows  were  milked  on  the  land ;  or  of  lambs,  or  wool,  or  whatever 
other  tithable  matters  might  accidentally  &11  there.     Now,  in  ge- 
neral, when  we  speak  of  a  modus  for  pasture,  we  mean  a  modus  for 
the  tithe  of  the  pasture,  and  not  for  another  species  of  tithes  per- 
fectly distinct.    This  would  be  a  most  extraordinary  modus :  I  do' 
not  say  it  is  impossible  that  there  should  be  a  modusy  but  it  would 
require  the  clearest  evidence.     Here  there  is  not  evidence  to  sup- 
port it,  even  in  a  more  limited  sense. 

Next,  the  defendant  has  not  proved  himself  to  be  an  outner.  If 
that  be  an  ingredient  in  his  tide  to  the  benefit  of  the  modus^  the 
onus  Jies  on  him  to  prove  it ;  the  rector  has  nothing  to  do  with 
that.  The  plaintiflThas  in  his  bill  described  him  as  of  another  pa- 
rish, and  that  general  description  is  the  only  evidence  of  it ;  but 
it  cannot  from  thence  be  assumed  that  he  was  necessarily  of  another 
parish  at  the  time  that  his  lands  became  tithable. 

But,  instead  of  proving  the  modits  as  laid,  the  terriers,  as  fiir  as 
they  go,  only  prove  it  for  pasture ;  and,  therefore,  even  supposing 
them  to  be  suflScient  evidence,  they  do  not  establish  it  as  to  any 
other  tithe.  Besides,  to  prove  a  modus  by  terriers  only,  without  any 
evidence  of  the  payment  of  it,  would  be  quite  hew;  they  rai^t  per- 
haps be  sufficient,  if  they  were  terriers  made  in  the  time  of  this 
rector,  and  he  had  thus  himself  acknowledged  that  he  bad  no 
daim  to  tithes  in  kind.  The  terriers  of  former  rectors  are  evidence 
against  him,  but  not  conclusive ;  and,  I  think,  tlie  defendant  has 
not,  upon  the  whole,  made  out  a  case  even  for  an  issue.  There 
must,  therefore,  be  a  decree  for  the  plaintiff,  but  it  must  be  de- 
clared that  it  is  without  prejudice;  for  I  feel  the  case  to  be  so 
imperfect,  that  it  ought  not  to'  operate  upon  the  rights  of  the 
parties,  and  I  wish  to  mark,  that  it  is  not  to  be  considered  as  set- 
tling the  question. 

It  was  observed  on  the  part  of  the  plaintiff,  that  such  a  de- 
claration was  not  usual,  and  might  in  a  future  suit  be  prejudicial 
to  him. 

The  Master  of  the  Rolls  said,  he  thought  it  was  not  uncommon 
to  insert  a  declaration  of  that  nature ;  but  he  would  consider  the 
subject)  and  mention  it  again. 

The  Master  of  the  Bolls. 

In  this  case,  the  only  point  reserved  for  consideration  was,  whe- 
ther, after  a  decree  for  tithes  in  kind,  it  was  according  to  the  prac- 
tice of  the  court  to  add  a  declaration,  such  as  I  proposed,  with 
respect  to  a  modus  not  well  laid  in  the  answer,  and  not  sufficiently 
proved.    From  my  recollectiouy  I  thought  there  were  instances  of 
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1819.     it ;  and  that  if  so,  it  would  not  be  objectionable  in  the  present  case : 

^^      the  court  bdng  apprised  that,  there  were  moduses  mentioned  in  an- 

▼.         dent  terriers,  which  the  defendant  fidled  of  establishing,  not  bein^ 

^***'^*     sufficiently  proved,  and  not  properly  laid.     If  the  case  should  come 

before  any  court  again,  it  might  have  been  thought  that  there  had 

be^i  a  determination  against  the  moduSf  and  not  upon  the  ground 

of  insufficient  proof  and  pleading,  the  insertion  of  this  declaration 

would  be  usefiil  to  prevent  obscurity,  and  to  make  it  known  on 

any  future  occasion,  that  the  court  did  not  here  mean  to  decide 

definitively  and  ultimately  on  the  modus. 

Upon  looking  into  the  cases,  I  find  it  has  not  been  unusual  to  sub- 
join to  a  decree  for  payment  of  tithes,  a  reservation  of  this  kind 
with  respect  to  a  modus.  In  Sak  v.  Swaine^  S  fFbod,  297.  the  de- 
cree was  declared  to  be  without  prejudice  to  any  ancient  customaiy 
payment  in  lieu  of  tithes  in  the  said  answer  mentioned,  which  piay 
be  hereafter  well  laid  and  properly  proved.  This  is  decisive^  and 
it  was  at  a  time  when  the  Exchequer  was  ably  filled ;  the  record  is 
signed  by  C.  B.  Parker^  and  Barons  Adams  and  Perrott^  names  of 
high,  authority.  There  were  reservations  of  the  same  nature  in  the 
decrees  in  Carter  Y.Andersonj  S  Wood^  329.,  Benison  v.  Smithy  fi.345., 
Heaihcote  v.  Appldonj  ib.  479.  The  same  was  done  in  the  case  of 
8Mpimi3S5.  Crqfiy.  jfyer^  4  Wood^  561,  in  which  I  was  counsel;  and  in 
Bligh  V.  Bainbridge,  4  JVood^  516.  (a) 

I  have  just  stated  these  cases  to  shew,  that  it  was  certunly  a 
mistake  to  suppose  this  to  be  a  new  course  in  tithe  causes*  It 
remains  only  to  do  what  I  first  proposed ;  and  in  the  decree  Ishall 
follow  the  language  used  in  Salt  v.  Swaine. 


Dec  14. 


Sittings  after  M.  60GeoJII.  A.  D^  1819.   Scac. 

Whistler^  Clerk,  v.  Wtgney.  [8  Pri.  1.] 


Ifadefend-  EXCEPTIONS  were  taken  to  the  defendant's  answer:  one  of  them 

ant  to  a  biu  was,  that  the  defendant  had  not  set  forth  an  account  of  the  tithable 

count  of"  niatters  taken  by  him,  the  tithes  of  which  were  sought  to  be  recovered 

<><1mo>  ^  by  the  plaintiff's  bill.    The  defendant  set  up  a  defence  of  com- 

notntrorai 

in  hu  an-      position. 

swer  an  ac-       Honcy  in  suppoft  of  the  answer. 

count  of  *  * 

titiMble  The  Lord  Chief  Baron.    It  is  a  general  rule  of  equity,  that  if  a 

2^2^      defendant  answer  at  all,  he  must  answer  fully.    It  has  been  fire- 

him,  although  he  relies  on  a  defence  of  compodtion  or  madnu^  it  is  a  good  ground  of  ezoeption. 

(a)  Similar  inetanoes  wiU  be  found  in  HvrUm  J>ay<,  Id.  416.    Qjakk  v.  Lane^  Id.  538.    Ferren 

▼*  i/i(ggm6ottom,  1  Wood's  Deer.  4S5.     TovmUy  ▼.  PdiaUt  4  Id.  334.    JBaldwin  v.  jilkvuan.  Id. 

V.  TomUmon,  3  Id.  336.     Sterling  ▼.  Kvng^  Id.  48.     Ewnu  v.  Grtenf  Id.  119.     TdyUr  t.  fn^ 

67.     WhiU  V.  Xoytow,  Id.  154.      Haddock  v.  Id.  323. 
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quently  held,  that  defendants  must  set  forth  an  account  in  their  1819. 

answers,  notwithstanding  they  set  up  a  defence  of  composition  or  "JJIJJ^JJ^ 
modus,  (a)                                                             Exception  allowed. 


Sittings  after  M.  60Geo.III.  A.  D.  1819.  Scac. 

Peick^  Clerk  v.  Dtdtan^  Slather^  Woody  and  Burton.  [8  Pri.  9.] 


▼. 


Dec.  17. 


Barber  moved  that  the  minutes  of  the  decree  pronounced  on  this 
case  in  Mcy  last9(i)  might  be  amended,  by  confirming  the  direction 
for  payment  of  costs  by  the  three  first  defendants  onlyi     The  mo-  Jj^-f**^ 
tion  was  made  upon  a  bill  by  a  vicar  for  tithes,  and  was  originally 
filed  against  the  three  first  defendants,  who  were  occupiers.     As  to  ^^  (mpro- 
several  of  the  tithable  matters,  they  set  up  a  defence  of  moduses  ;  but  an  occupier, 
as  to  the  tithes  of  agistment  and  turnips,  they  pleaded  that  they  ^|J)f^  * 
were  payable  to  the  impropriate  rector,  who  was  their  landlord,  biu  for 
The  plaintifT  then  amended  his  bill,  making  him  also  a  party :  and  ^^^^^^^ 
he  adopted  the  defence  of  the  occupiers,  and  asserted  his  clium  on  to  cmti  on 
the  record.     On  the  hearing,  issues  were  ordered,  to  try  some  of  fii^^Taf'' 
the  moduses ;  but  an  account  was  decreed  against  the  defendants  the  plain- 
generally  as  to  the  tithes  of  turnips  and  agistment.  nUyTnor 

The  minutes  of  that  decree  were  entered  as  follows :  "•  ^^SiL^ 

An  account  of  the  tithe  agistment,  and  of  turnips  claimed  by  the  in  come-  ' 
bill  with  costs  to  be  taxed  and  paid  by  the  defendants  to  the  plain-  ^^"^  ^ 
ti£^  except  so  &r  as  relates  to  tlie  costs  of  the  depositions  on  the  pienhayiDg 
part  of  the  defendant,  after  mentioned  and  provided  for  (then  ^"^^" 
follows  the  direction  of  issues).  Refer  it  to  the  deputy  remem-  payment  of 
brancer,  to  tax  the  costs  occasioned  by  the  depositions  of  the  de-  2the»*de?* 
fendants  (except  as  to  three  of  the  witnesses),  separate  and  distinct  numded  to 
from  the  general  costs  to  be  taxed  as  aforesaid,  such  costs  to  be  paid  ^^^  ^  ^ 
by  the  occupiers  to  the  plaintifi*.     Reserve  further  directions.''  fcndant  by 

The  motion  was  grounded  on  tlie  principle,  that  the  land  owner  ^^^  ]^ 
had  been  unnecessarily  made  a  party,  inasmuch  as  he  occupied  no  be  asMru 
part  of  the  lands,  and  that  he  was,  therefore,  not  liable  to  pay  any  Kcoid,  fats 
part  of  the  costs.  ***?•  *®^~- 

ceive  tlie 

Martin  and  Roupett  opposed  it.  titbes  to  al- 

Bichards.  Lord  Chief  Baron.  —  I  believe  that  it  has  been  in  L^^^ 

haTe  been 

some  instances  ordered,  that  an  impropriate  rector  should  pay  paid  to  him. 

costs,   but  I  confess  I  could  never  tell  how,  or  on  what  princi-  JJj^JI^ 

pie  in  some  cases  that  was  done.     In  one  particular  case  indeed,  I  pcriymade 

recollect  that  a  party  who  was  improperly  made  a  defendant  was,  *  ^  ^     ^ 

and  I  think  properly,  ordered  to  pay  costs,  but  that  was  where  he  plaintiff  to 

had  put  the  plaintifi*  to  considerable  expence  by  examining  witnesses  ei^poBo^S 

■  >      ■  court  win 

(a)  Baker  ▼.   Ptanner,   Bun.  108.  tupra  6S1.     Gumle^  ▼.  Fimtleroy,   Bun.  60.    ^!™cJJJg, 
tupra  6S8.  (6)  The  deputy*remembnuicer  bad  not  yet  pai$ed  the  decree.  ™^ 
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Petck 
DaUom. 


1819.  who  could  not  fumLBh  any  material  testimony  in  his  favour,  and 
that  was  of  course  a  matter  of  special  circumstances*  My  general 
notion  is  this ;  you  have  no  right  in  any  case  to  make  a  man  a 
party  to  a  suit,  unless  you  can  obtain  a  decree  against  him.  Now 
here  there  could  be  no  decree  against  Btirton^  for  he  is  not  called 
on  by  the  bill  to  do  any  thing.  I  remember  Lord  Chief  Baron  Eyre 
used  to  say,  that  it  was  frequently  a  prudent  course  to  bring  a 
party  before  the  court  for  the  sake  of  securi^,  by  a  prayer  in  aid, 
but  I  confess  I  do  not  understand  what  praying  in  aid  means  in  a 
court  of  equity :  I  am  aware  that  it  may  often  beusefiilto  an  owner 
to  procure  himself  to  be  made  a  party,  lest  the  oocapier  should  neg- 
lect his  right,  but  1  could  make  no  decree  against  him.  On  the 
other  hand,  there  is  sometimes  this  difficulty  on  the  plaintiflT^  that 
in  certain  cases,  as  here,  an  owner^  who  may  be  considered  as  a  de- 
fendant behind  the  other  defendants,  may  be  necessarily  made  a 
party,  lest  the  court  should  not  be  able  to  decree  against  the  occu- 
piers in  his  absence.  It  may,  therefore,  be  in  such  cases  useful  to 
a  plaintiff  to  make  the  owner  a  party,  but  it  must  always  be  done 
at  the  peril  of  the  plaintiff,  and  there  may  be  cases  of  special  cir- 
cumstanoes  certainly  wherein  the  court  might  not  give  costs  against 
him.  In  the  present,  I  am  of  opinion  that  the  impropriator  is  not 
liable. 

Ordered  that  the  bill  be  dismissed  without  costs  as  tod^ndant 
Burian, 


Dec.  17. 

If  timodut 
be  laid  in 
ttuwer  toa 
case  resting 
on  endow, 
menty  as  co- 
vering seve- 
rs! tithable 
articles,  it 
must  be 
provedtobe 
payable  for 
allt  and  if  it 
be  not  and 
the  witnesses 
state  it  to 
be  in  lieu 
of  some  of 
the  articles, 
but  whether 
it  covers 
others  they 
do  not 
know:  the 
modut  is 
not  pitMfed 


Sittings  after  M.  60  Geo.  III.     A.  D.  1819.     Scac. 

Kempson  v.  Yorke.    [8  Pri.  IS.] 

The  plaindfi^  vicar  of  Lor^  Preston^  in  the  counQr  of  Yorkj 
claimed  by  the  present  bill  an  account  of  all  tithes  within  the 
parish,  except  com  and  wool,  and  some  other  tithes,  with  respect 
to  which  the  parties  had,  since  the  commencement  of  the  suit,  come 
to  an  arrangement  The  principal  defence  was  that  of  moduses. 
The  plaintiff  rested  his  case  on  certain  specific  endowments  pro- 
duced by  him  in  support  of  his  title.  The  defendants  relied  upon 
the  effect  of  subsequent  usage  contrary  to  the  tenor  of  those  en- 
dowments. 

PofManque  and  Boupell^  for  the  plaintiff. 

Martin  and  Domlesnoell,  for  the  defendants. 

Richards^  Lord  C.  B.  (having  first  strongly  recommended  in  vain 
an  arrangement  between  the  parties,  in  consideration  of  the  fi)rcible 
testimony  in  favour  of  the  long-continued  payment,  and  having 
stated  the  preluninary  matters.)  The  plaintiff  in  the  course  of  his 
case  at  the  hearing,  having  read  the  answer  of  the  defendants,  in 
order  to  shew  their  admission  of  the  plaintiff  being  vicar,  and  of  the 
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defendants  being  occupiers  and  'haying  titiiable   matters,    after-     1819. 
wards  read  a  passage  which  is  entered  as  read  from  the  answer  of 


all  the  defendants,  (for  I  believe  they  jointly  averred  what  was        y. 
read,)  wherein  after  admitting  the  title  of  the  vicar,'  they  say  '^  th^      ^^^ 
do  not  know  or  believe  that  the  said  plaintiff  did,  as  such  vicar,  as  laid,  and 
become,  or  that  he  is  by  immemorial  usage  or  prescription,  or  by  ^^f^  i^^ 
any  other  lawful  ways  and  means,  entitled  to  have,  receive,  and  acted  upon, 
take  all  and  singular  the  tithes  of  the  tithable  matters  yearly  aris-  ^^  ^ 
ing,  growing,  and  renewing  in  and  throughout  the  said  parish,  or  ground  on 
the  tithable  places  thereof,  other  than  the  tithe  of  com  and  wool,  court  will 
On  the  contrary,  defendants  say,  they  have  been  informed  and  b^  ^^^  ^ 
lieve  that  the  said  plaintiff,  as  such  vicar  as  aforesaid,  is  entided  to,   it  don  not 
and  that  the  vicars  of  the  said  parish  for  the  time  being,  the  pre-  2S*°^rfrfS^ 
decessors  of  the  said  plainti$  have,  from  the  time  of  the  endow-  tion  that  the 
ment  of  the  said  vicarage,  and  that  the  rectors  of  the  said  parish  J^"^^^^* 
for  the  time'  l)eing,  from  the  time  whereof  tlie  memory  of  man  is  the  defend, 
not  to  the  contrary,  up  to  the  endowment  of  the  said  vicarage,  were  b^^!^ 
and  have  been  entitled  to  and  have  received  and  taken  certain  moduses  formed,  and 
or  pecuniary  payments  in  lieu  of  the  tithes  of  agistment,  and  for  the  tbepayment 
tithes  of  hay,  hemp,  flax,  and  garden  fruits  yearly  arising,  grow-  '^  «  modus, 
ing,  renewing,  or  increasing  in  the  said  parish,  and  the  tidiable  ti^^^ics, 
places  thereof,  and  in  lieu  of  the  tithes  of  foals  dropped,  and  of  (jpwu- 
milk  yielded  in  the  said  parish,  or  the  tithable  places  thereof  as  tiw  plaintiff 
hereinafter  mentioned,  and  defendants  crave  leave  to  refer  to  siich  '^^  ^^ 
proo&  of  the  said  plaintifl^s  title  to  such  tithes  as  the  said  plaintiff  ontbehear- 
shall  be  able  to  produce.     That  was  certainly  read  by  the  plaintiff  !^^^ 
in  the  course  of  his  shewing  his  title  by  the  admission  of  the  defend-  not  oon- 
ants,  and  there  is  no  doubt  but  that  the  plaintiff  is  entitled  to  read  ^^^J^^ 
out  of  the  answer  that  which  shews  what  the  issue  is,  for  otherwise  of  answers, 
the  court  would  never  understand  what  it  is.    The  defendants  may  ,ruS^"' 
also,  in  opening  their  answer,  read  every  word  that  is  material,  and  must  necei- 
here  they  certamly  say  that  they  have  heard  and  believe  that  there  ^J^i^t  to 

is  a  moebiS.  furnish  the 

Then  it  was  said  on  the  part  of  the  defendants,  that  the  plaintiff,  ^^qul^on 
having  read  this  passage  out  of  the  answer,  is  concluded  by  it,  >ti>Mie; 
unless  he  prove  by  evidence  of  his  own,  that  tiie  belief  formed  by  less  is  the 
the  defendant  is  not  a  correct  belief.     Now,  I  am  of  opinion,  that  f^JJ^"^ 
I  am  bound  to  look  at  and  estimate  all  the  evidence  produced  by  plaintiff; 
the  defendants ;  and  that  I  cannot  say,  because  one  party  says  that  ^^°^  . 
he  has  heard  and  believes  a  thing,  that,  therefore,  such  belief  is  con-  sages. 
elusive  against  the  other  in  a  court  of  equity :  I  know,  on  the  con- 
trary, that  where  a  party  professes  himself  to  believe  an  allegation, 
that  the  court  is  bound  to  see  if  it  may  not  believe  against  him, 
but  if  the  defimdants  say  we  believe  so  and  so,  there  is  no  doubt, 
•but  that  if  the  plaintiff  gives  evidence  on  the  other  side  ^^hew  the 
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1819.     belief  ilUfounded,  that  the  plaintiff  must  succeed  against  that  belirf. 
If,  therefore,  I  see  evidence  aliunde  in  this  case,  and  I  must  judidally 


▼.  look  at  all  the  evidence  to  see  if  the  belief  is  ill^bunded,  whether 
^^'^'  it  appear  from  what  is  read  by  the  plamtifl^  to  shew  what  the  issues 
are  between  the  parties,  whidi  he  is  entitled  and  obliged  to  do,  or 
from  the  evidence  of  the  defendant,  I  must  take  the  whole  together, 
and  decide  upon  the  whole  case :  I  do  not,  therefore,  hold  mysdf 
bound  to  think  that  what  was  read  from  the  answer  is  conclusive 
of  all  the  facts  upon  which  the  defendants  found  their  belief,  or  that 
it  is,  therefore,  to  be  considered  as  supported  by  evidence;  in  either 
way,  I  take  it  to  be  a  matter  which  in  the  first  instance  does  not 
bind  the  pbiintiff,  and  if  the  defendants  give  evidence  premier  to  be 
admitted,  we  must  then  see  how  it  is  met,  and  whether,  where 
there  is  other  evidence  in  the  cause,  that  is  sufficient  to  contra- 
dict it. 

Then  let  us  see  what  the  defendants'  evidence  in  this  case  is.  The 
first  modus  is  laid  by  Mr.  Yorke^  who  occupies  land,  and  is  a  de- 
fendant for  all  the*  land  within  the  division  of  Halton  West^  and  it 
is  a  payment  of  14«.  2^.,  in  lieu  of  all  tithes  of  hay,  hemp,  flax, 
agistment,  the  firuits  of  gardens,  and  the  firuits  of  trees,  and  of  all 
small  tithes  whatsoever,  except  the  tithes  of  calves,  lambs,  goslings, 
chickens,  ducklings,  pigs,  ^ggs,  bees,  honey,  and  wax,  which  are 
payable  in  kind  to  the  vicar,  and  except  the  tithe  of  foals  and  milk, 
for  which  sqMirate  moduses  are  payable,  1  believe.  The  other  defend- 
ants state  the  same  modus  to  the  same  effect ;  and  this  is  what 
Mr.  YorHre  and  the  other  defendants 'tender  in  issue  by  their  answer 
as  one  of  these  moduses*    But  how  have  they  gone  to  prove  these 
moduses  ^  I  am  in  possessi(Hi  of  the  evidence,  and  I  am  bound  to 
act  upon  it,  and  if  they  do  not  prove  these  moduses^  is  the  plaintiff 
to  be  concluded,  because  they  say  by  their  answer  that  they  believe 
there  are  such  moduses^  although  they  fail  to  prove  them,  or  ev^i 
if  they  prove  by  their  depositions  that  there  are  no  such  moduses? 
Certainly  not  «  The  proof  they  offer  is  this ;   Stephen  Camm^  their 
first  witness,  says,  that  a  modus  of  l^s.  2d.  has  been  paid  by  the 
township  of  HaUon  West,  for  the  tithes  of  grass  and  hay,  that  is,  for 
agistment,  but  whether  for  any  thing  else  he  knows  not,  and  that 
is  the  case  with  all  the  other  witnesses,  except  one ;  for  WiUiam 
Bobinson  says,  the  modus  is  payable  for  grass,  but  not  for  hay,  as 
iar  as  he  knows.    Now  the  question  is,  whether  the  defendants 
have  proved  that  this  modus  set  up  covers  hemp  and  flax.     It  can- 
not be  considered  that  they  have.     But  then  they  say  that  they 
have  not  proved  it  in  respect  of  hemp  and  flax,  because  hemp  and 
flax  have  not  been,  sown  on  these  lands  during  the  time  to  which 
the  witnesses  speak.  .  They,  however,  lay  the  modus  as  covering 
hemp  and  flax,  and  to  say  that  there  would  be  evidaice  to  shew 
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those  olticles  covered  by  the  tnodus^  if  they  grew  there,  is  nothing,      1619. 
because  what  they  call  a  moduSf  is  taken  to  coyer  a  deal  more,    "p 
namely,  all  small  tithes,  except  so  and  so.    It  is  not  pretended  to        ▼. 
shew  even  according  to  their  own  way  of  putting  it,  that  no  other 
tithable  matter  professed  to  be  covered  was  grown  in  the  parish, 
though  hemp  and  flax  was  not;  that  modus  might  perhaps  be  suffi- 
ciently proved,  if  it  had  been  confined  to  hay  and  a^stment,  but 
when  the  defendants  tender  in  issue  a  modusy  covering  a  great  many 
other  things,  some  of  which,  of  course,  they  had  in  the  parish,  be- 
cause it  is  not  alleged  that  they  had  not,  there  is  a  variance  between 
the  allegation  and  the  prooi^  which  I  consider  destroys  the  de- 


In  that  view  of  the  case,  it  seems  to  me,  I  confess,  that  I  am  not 
at  liberty,  not  to  say  that  there  is  no  such  modus  proved  here,  as 
that  which  they  allege  covers  hay  and  agistment,  for  that  is  the 
^ect  of  the  evidence  <X  their  witnesses,  they  know  that  it  covers, 
and  believe  it  has  always  been  paid  for  grass  and  hay,  but  they  do 
not  know  that  it  extends  to  any  thing  else,  I  am  bound  to  say,  and 
I  think  every  body  will  agree  with  me,  that  if  tliis  matter  was  tried 
in  an  issue,  a  jury  must  declare,  that  if  the  defendants  do  not  prove 
that  it  covers  any  thing  more,  they  disprove  the  modus  as  laid.  If 
I  assert  that  a  modus  covers  hay  and  agistment,  and  other  things, 
and  my  witnesses  prove  it  covers  hay  and  agistment,  but  whether 
any  thing  else  they  know  not,  a  judge  would  be  bound  to  direct 
the  jury,  that  the  modus  in  issue  was  not  proved ;  and  that  being 
the  case  here,  as  it  seems  to  me,  I  am  under  the  necessity,  tliough 
with  great  reluctance,  to  direct  the  account  to  be  taken  of  all  the 
tithable  matters  which  are  said  to  be  covered  by  the  general 
fiuM&s.  With  respect  to  milk  and  foals,  it  will  not  then  be  neces- 
sary for  me  to  direct  an  account,  and  even  in  directing  an  account 
of  die  other  articles,  it  will  only,  as  I  fear,  be  the  beginning  of  a  new 
suit ;  yet  when  I  see  the  probable  result  of  this,  and  when  I  recol- 
lect that  the  plaintiff  is  only  vicar  of  the  parish,  and  no  one  knows 
how  long  he  may  remain  so,  I  cannot  but  lament  the  consequence, 
particularly  when  I  find  that  a  sum  of  money  has  been  payable  so 
constantly  for  the  tithes  of  hay  and  agistment.  It  was  under  these 
impressions  that  I  was  induced  to  throw  out  a  question,  whether 
you  might  not,*  in  some  way  or  other,  arrange  so  as  to  do  justice  to 
both  parties,  without  going  to  any  further  expences,  or  being  in- 
volved in  other  suits. 

On  that  part  of  the  case,  therefore,  his  Lordship  decreed 

An  account. 
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Sittings  after  M.  60  Geo.  III.     A.D.  18iW).     Scac. 


^G^r^  The  Altomey-General  v.  Lord  EardUy  and  others.    [18  Pri.  $9.J^ 

2^  Ths  Lord  Chief  Barm.    This  is  an  information  filed  by  His 

EardUif.  Majest/s  Attomey^Generol  against  Lord  Eardley  and  other  penaotf 

jbft.  17.  occupying  lands  as  bis  tenants,  and  the  representatives  of  a  de- 

Tbc  tithet  ceased  occupier,  for  an  account  of  the  tithable  matters  taken  by 

rf  all  Azttm* 

pm^jchiia  them  upon  lands  in  Borough  Fen^  being  part  of  the  Bedford  leTel. 

Unds  be-  Lord  Eardley  does  not  appear  to  have  occupied  any  part  of  the 

ammm,  to  lands  himself;  and  I  believe  there  is  no  account  prayed  against 

^^M&  him:  but  it  is  said,  that  having  received  the  value  of  the  tithes 

of  tiM  from  the  defendants,  he  therefore  ought  to  pay  them  over  to  the 

n^^oon^  crown.    The  information  is,  however,  very  properly  filed  directly 

fined  to  against  the  tenants  of  Lord  EardUjf^  as  occupiers,  for  an  account 

"l^ty*  of  the  tithable  matters  taken  by  them  firom  the  lands  in  question* 

lands  only  It  IS  Stated  and  admitted,  that  the  lands  of  the  tithes  fix>m  whidi 

KflToTiMut  ^®  plaindfi^  by  the  present  information,  seeks  a  decree  for  an 

of  forart-  account,  are  not  situate  within  any  parish ;  in  other  words,  that 

Vibmt  in  a  ^^7  <"^  extra-parochial ;  and  it  .is  therefore  contended,  that  the 

v^^  («*  king  is,  jure  corona^  entitled  to  the  tithes  of  those  lands,  on  the 

Ac.)  by  ^  general  principle  that  he  is  entided  to  the  tithes  of  all  lands  which 

crown,  of  mpg  situate  in  extra-parochial  places. 

cbial  lands.       On  the  part  of  the  defendants  it  is  uiged,  first,  that  (admitting 

^.T*"^  these  lands  to  be  extra-parochial,  the  king  is  not,  in  point  of  law, 

obiatioMy  entitled  universally  to  the  tithes  of  all  extrapparochial  lands.     They 

and  obren-  ^^  contend,  Secondly,  that  if  he  be,  they  have,  in  this  iostance, 

found  to  b0  a  right  to  the  tithes  of  the  lands  in  question,  by  virtue  of  a  title 

J]^™^  derived  fi*om  the  crown  by  a  grant  to  Lord  Torrin^orij  under 

^nand  whom  Lord  Bardlet/  claims ;  and  they  submit  as  a  third  ground 

Zmbeld'^  of  defence^  that  if  the  court  should  be  of  <^inion  that  that  claim 

not  to  paM  cannot  be  supported,  yet  the  common  law  right  of  the  crown  is 

such  lands,  barred  in  this  case  by  the  operation  of  the  staU  9  Qeo.  IIL,  or,  as 

ll^^g  ">  it  is  commonly  called,  the  nullum  tempus  act. 
tbat  the  Now  as  to  the  first  ground  of  defence — that  the  crown  is  not, 

titbes  were  jjy  virtue  of  the  royal  prerogative,  entided  to  the  tithes  of  extra- 

thetimcof  parochial  lands  generally.      I  consider  any  enquiries  respecting 

and^t  Uie  ^*^  "^  ^^  present  case,  to  be  rather  matter  of  curiosity  than 

crown  had  necessary  research ;  matter  which  may  serve  perhaps  to  elucidate^ 

t!^dmiee  ^"^  ^  ^^^  ^^  ^'  essential  to  the  decision  of  this  case,  as  I  shall 

them  when-  presently  shew.     Out  of  respect,  however,  to  the  ability  with  whi<^ 

had're-^  that  poiut  was  argued,  1  have  consulted  the  authorities  cited,  and 

▼erted.  am  prepared  to  say  the  result  is,  that  I  am  of  opinion  that  the 

any  parti-  ^^^g  is  by  law  entitled  to  the  tithe  of  the  {)roduce  of  all  lands  that 

-^'^"^  are  extnif-parochial.     It  follows,  therefore,  that  the  king  is  entided 

auditon  in  to  the  tithes  of  the  lands  in  question,  unless  the  defendants  can 
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establish  a  specific  titlei  founded  upon  some  grant  of  the  crown,  or     1820. 
otherwise.    Tithes,  we  all  know,  are  a  property  of  a  very  special  r~j — 
nature.    They  do  not  belong  to  the  owner  of  the  land,  or  of  the  ney-Gena^i 
animals  in  respect  of  which  they  arise;  nor  at  the  time  of  their      j^ 
origin  were  they  apropriated  to  any  particular  persons,  so  as  give    EardUy^ 
them  a  right  to  demand  them ;  for  as  far  as  we  have  any  traces  of  ^eiTiioI 
their  history,  it  appears  to  have  been  left  to  the  election  of  the  counts  of 
owner  of  die  other  nine  parts  of  the  tithable  matters  to  dispose  rer^eare 
of  the  tenth  in  distribudon  amongst  the  clergy  and  objects  of  charity,  ftufiident 
The  first  institution  of  the  paymoit  of  ti^es  in  this  country,  as  hlJI^ng  been 
rendered  in  latter  days,  no  where  clearly  appears;  and  I  appre-  ^^ 
hend  it  has  not  hidierto  been  ascertained,  at  least  to  the  satisfaction  pro^^  the 
of  any  of  the, learned  persons  who  have  made  it  the  object  of  their  claim  of  the 

*  *■  *  crown  from 

research.      Tithes,  indeed,  were  probably  introduced  as  early  as  the  opera- 
Christianity  itself;  but  as  to  the  circumstances,  in  what  manner,  o^^   3^^^ 
and  under  what  regulations,  we  have  so  far  no  authentic  records,  c.  is.  ai- 
It  is  said,  and  perhaps  correcdy,  that  in  the  earlier  ages,  the  ^^"^^^^^ 
owners  of   property  yieldin^f  tithable  articles  could  not  use  the  turned 
whole  for  their  own  benefit,  but  were  obliged  to  render  the  tenth  '|j,^']3i'^ 
part  to  some  of  the  officiating  dergy  as  his  preference  should  direct  may,  not 
him ;  or,  as  others  say,  to  the  bishop,  to  be  applied  by  him  for  pj[^in  „||t 
the  use  of  the  clergy,  or  to  be  administered  in  charity.     In  pro-i  thereon  for 
gress  of  time  (but  when  does  not  clearly  appear)  a  decree  was  sixty  yean. 
made  for  the  appropriation  of  the  tithes,  whereby  it  was  ordained,  ^^^^^J'^f 
and  thereupon  it  became  part  of  the  common  law,  that  die  tithes  the  owner, 
should  be  paid  in  the  difierent  parishes  wherein  they  accrued,  to  „,^!!^"^' 
the  parson  of  the  particular  parish.  When  parishes  were  first  estab-  persona  em- 
liabed,  whether  it  were  by  common  law  or  by  statute,  for  writer9  j|^^  nia- 
difler  upon  that,  the  clear  result  of  all  the  enquiries  seems  to  be,  nage  it,  by 
diat  the  tithes  were  appropriated  to  the  parsons  of  the   several  J^j^'^aif  the 
parbhes  in  which  the  tithable  matters  were  produced,  and  their  profits,  is 
right  to  demand  and  enforce  the  render  of  them  became  part  of  1)^,^8? 
the  general  law  of  the  land.     According  to  the  doctrine  prevailing 
under  the  feudal  system,  the  tide  to  all  the  lands  of  the  kingdom 
being  supposed  to  have  proceeded  originally  from  the  crown,  if  any 
parcel  of  it  had  never  been  granted  out  by  the  crown,  it  was  con- 
sidered, and  by  law  it  was  assumed  to  be  still  in  the  crown.     It 
does  not  appear  from  any  thing  we  are  able  to  find  in  the  result  of 
the  researches  of  learned  men  upon  this  subject,  that  in  ancient 
times  the  crown  had  a  greater  interest  in  tithes  than  any  other 
dfwner  of  land,  except  that  the  king,  being  mixta  persona^  might 
bold  tithes  for  his  own  benefit,  as  ecclewastical  persons  may,  which 
the  siAject  conld  not  do.     It  may  be  necessary  to  observe  here, 
with  respect  to  forests,  diat  some  of  them  were  of  a  date  to  whici) 
we  cannot  assign  any  time :  some  forests,  or  parts  of  forests,  were 
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1820.  in  parishes,  and  other  parts  were  not  Some  parts  of  those  tracts 
called  forests  did  not  belong  to  die  crown* 

It  was  admitted  by  tlie  counsel  for  the  defendants  to  be  quite 
clear,  that  the  tithes  of  forests,  if  they  were  extrti*parochial,  have, 
for  that  reason,  always  been  held  to  belong  to  the  crown.  But 
there  is,  perhaps,  some  difficulty  in  furnishing  the'reason  why  the 
tithes  of  forests,  which  are  extra-parodiial,  should  belong  to  the 
xnrown,  when  tithes  arising  from  forests  which  are  in  parishes  be- 
long to  the  parson  of  the  parish;  and  that  is  part  of  the  dis- 
tinction which  is  taken  on  behfdf  of  the  defendants  here.  For  that 
purpose,  we  must  look  into  the  cases,  such  as  they  are  to  be  found 
in  the  books.  I  am  not  ashamed  to  own,  than  when  this  line  of  ar- 
gument was  first  struck  out  by  Mr.  ShadweU^  it  appeared  to  roe  to 
be  of  a  novel  character;  and  I  am  very  much  countenanced  in 
having  so  little  acquaintance  vrith  this  subject,  by  finding  thiit 
every  lawyer  to  whom  I  have  applied  for  information  on  the  sub- 
ject, since  the  argument  of  this  case,  has  not  been  able  to  give  me 
mudi  assistance.  I  must  confess,  when  one  looks  into  the  books, 
there  are  more  difficulties  than  I  could  have  supposed  to  have  ex- 
isted ;  but  I  think,  that  from  the  result  of  all  the  cases  which  are 
important  upon  this  subject,  we  shall  be  very  fairly  entitled  to 
draw  that  conclusion  which  has  usually  prevmled— that  where  lands 
are  extra-parochial,  die  dthes  arising  therefrom  belong  primA  facie 
to  die  crown. 

In  1  BoU^s  Air.  p.  657.  letter  O,  pi.  4.,  it  is  said  the  king 
shall  have  the  tithes  in  places  which  are  without  any  parish,  came 
en  forests  et  hujus  modi^  and  may  grant  them  by  letters  patent^  and 
the  patentee  shall  have  them.  Now  assuredly,  however  we  ccm- 
sider  it,  this  is  a  very  general  proposition.  It  is,  in  substance,  the 
king  shall  have  the  tithes  in  places  which  are  extra-parochial ;  as 
for  instance  in  forests,  et  kugus  modi*  Now  what  I  observe  with 
respect  to  forests,  as  applying  to  the  expression  of  the  word  as 
found  in  this  place  is,  that  it  is  used  in  one  instance  of  an  extra? 
parochial  place ;  if  so,  then  the  words  **  et  hgm  modi*  must  apply, 
I  think,  to  something  that  is  not  forest;  but  is,  however,  of  the  na- 
ture of  forest,  so  fiir  as  that  it  is  not  within  a  parish,  for  the  propo- 
sition is  predicated  of  a  forest,  as  a  place  not  within  a  parish. 
The  king  being  admitted  to  be  entitled  to  the  tithes  of  forests, 
^'  without  any  parish,"  the  words  *<  ktgus  modij"  must  be  taken  to 
apply  to  every  thing  of  the  same  soil,  in  respect  of  its  not  being 
within  a  parish ;  it  cannot  be  applied  to  forest  as  forest ;  therefore, 
I  consider  it  to  be  used  to  include  every  tract  of  land  which  is  extra- 
parochi^,  for  that  is,  as  I  concave,  the  true  meaning  of  the  word 
hiffusmodi. 

Then,  in  the  next  passage,  we  find  it  stated,  that  in  the  case 
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of  die  prior  and  Bishop  of  Carlisle^  k  is  said  that,  ^'  tithes  of  land 

within  a  forest  which  b  without  any  parish,  belong  to  the  king;   1 

and  it  assigns    as  a   reason,  purceo  que  U  in  forestd  priedictd  IP^eAuor-: 
villas  (Jddificare  ecdesias  construere  terras  assartare  el  ecdesias  illas  ^^^  ^^^^^^ 
cum  decinUs  terrarum  iUarum  pro  vohmtate  sud.  cuicunque  vohtenl*     ^^^^ 
con/erre  potesly  eo  quodforesta  ilia  non  est  infra  limites  aliagus^  rMrmy* 
parochuB^    Now  that  passage  certainly  does  seem  tp  qualify  the 
preceding  passage,  which  appears  to  be  very  general  and  an  almost 
universal  proposition.    There,  it  was  said  the  king  should  have  the 
tithes  in  places  without  any  parish,  as  in  forests  et  hgus  modi;  but 
here  the  reason  given  is,  ^*  because  he  may  build  towns,  erect  ■ 
churches,  assart  lauds,  and  give  the  tithes  of  those  lands  to  any 
body,   according  to  bis  pleasure;"  which,  by  the  common  law, 
no  other  person  could  do. 

In  Brookes  V^*  tit*  Dismes^  pL  10.  it'  is  said  nota  that  the  king 
has  tithes  of  places  in  great  forests,  such  as  IngUwood^  Bockinghamj 
and  SAenooody  el  hgus  tnodif  which  are  witliout  any  parish,  and  the 
Bishop  shall  not  have  them.  Now,  this  is  equivocal,  and  seems 
rather  to  incline  against  the  proposition  stated  in  Kolle;  for  here; 
it  is  said,  that  kings  have  tithes  of  places  in  great  forests,  suctv 
as  Inglewoody  Rockingham^  and  Sherwood^  el  htffus  modi :  and  in  this 
case  I  should  consider  htgus  modi^  to  mean  only  such  great  forests 
as  are  so  specifically  named. 

Then  in  Slyley  137,  we  have  the  case  of  Banisler  v.  Wrighl^ 
which  was  in  24<  Cha.  1  •;  it  was  there  said  by  the  court,  that  <^  tithes 
which  lie  not  within  any  parish,  are  due  to  the  king.''  This  is  very 
genera],  and  that  ^^  lands  must  be  parcel  of  a  parish,  either  by  pre- 
scription or  by  act  of  parliament ;  and  that  lands  lying  within  a 
forest,  and  in  the  hands  of  the  king,  do  not  pay  tithes,  although 
they  be  within  a  parish,"  that  is  because  the  king  is  capable  of  hold- 
ing the  tithes;  *^  but  if  the  lands  be  disaffi>re5ted,  and  be  witliin 
a  parish,  they  ought  to  pay  tithes ;  for  their  not  paying  tithes,  being 
in  the  king's  hands,  is  but  an  immunity  for.  that  time  only."  So 
that  here  it  is  held,  that  tithes  not  lying  wiUiin  any  parish  are  due  to 
the  king ;  that  is  certainly  very  general.  Then  the  case  goes  on  to> 
say,  not  qualifying  or  restraining  the  generality  of  the  first  passage, 
that  the  lands  must  be  parcel  of  a  parish  either  by  prescripUon  or  by 
act  of  parliament;  and  that  lands  lying  within  a  forest  do  not  pay 
tithes,  for  they  are  in  the  hands  of  the  king;  but,  if  the  lands  be 
disafforested,  if  they  be  within  a  parish,,  they  ought  to  pay  tithes. 
Now  that  must  mean  of  course  to  the  parson  of  the  parish ;  for  the 
king's  right  was  only  for  the  time  whilst  they  were  in  his  hands. 
So  that,  although  it  does  not  say  they  shall  be  paid  to  the  king, 
I  think  it  must  be  understood,  after  the  first  general  propositioif^  ^ 

that  tithes  which  lie  not  in  any  parish  are  due  to  the  king ;  that  the 
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1820.     tithes  which  are  not  within  any  parisl^  necessarily  belong  to  the 
TheAuor^  ^^^g^  but  that  if  (lisafforested  within  a  parish  they  go  in  that  case 

ney-Generoi  tO  the  parson. 

j^  In  the  Snd  Inst.  p.  6^7.  there  is  this  passage,  speaking  of  an 

JSartUey.  opinion  of  Sir  Wm.  Herle^  it  is  said,  ^<  he  grounded  his  opinion  in 
this  case  upon  the  canon  kw,  which  is,  that  the  Bishop  is  to  have 
all  tithes  growing  in  lands  not  assigned  to  any  parish  witUn  his 
diocese;"  that  is  very  general,  yet  he  proceeds:  **this  canon 
being  against  the  law  of  the  land,  never  had  allowance  within  this 
realm;  for,  in  such  parts  of  forests  as  are  out  of  any  parishes,  the 
king  shall  have  them."  Here,  he  certainly  specifies  of  forests  par- 
ticularly ;  but  the  first  part  of  the  passage  is,  that  the  Bishop  is  to 
have  all  tithes  growing  in  lands  not  assigned  to  any  parish.  Now 
I  should  have  conceived,  that  when  Lord  Coke  gave  the  first  part 
of  the  proposition  so  generally,  that  the  Bishop  is  to  have  all  tithes 
not  assigned  to  any  parish  within  his  diocese^  he  would  have  gone 
further,  and  said,  that  by  our  law  also^  all  other  tithes  belonged  to 
the  Bishop;  unless  he  meant  the  second  part  to  cover  the  wholes 
and  to  be  co-extensive  with  the  first  Lord  Coke  then  cites  the 
case  of  the  Bishop  and  prior  of  Carlisle.  Then  he  adds,  '^  and 
Edw.  1,  granted  tithes  coming  of  land  within  the  Forest  of  Deaney 
as  were  not  within  any  parish,  to  the  Bishop  of  Landaff  and  his 
successors."  Now  there  have  been  two  cases  in  thb  court  ou  that 
grant:  one  of  them  in  the  time,  probably,  of  many  of  us,  certainly 
SupraHgo.  in  my  time.  I  mean  the  case  of  the  Bishop  of  handaffi  in  whidiy 
although  there  was  ng  decision  upon  the  point,  it  was  understood 
to  be  as  much  a  matter  of  course,  passing  currently,  that  the  tithes 
of  extra-parochial  places  belonged  to  the  king^  as  that  the  fee 
simple  of  a  freehold  estate  of  inheritance  descends  to  the  heir. 

Lord  Coke  also,  in  the  2nd  Inst*  p.  651.  in  commenting  upon 
the  statute  of  Edixi*  6,  respecting  titlies,  says,  '*  where  the  king 
ought  to  have  the  tithe  within  the  waste  or  commons  in  his  forests, 
which  are  not  within  any  parish,  this  branch  giveth  the  tithe  of  the 
increase  of  cattle  to  the  parson  of  the  parish  where  the  owner 
dwelleth."  That  is  the  tithes  of  tlie  cattle  agisted,  wherever  they 
might  be,  not  within  the  parbh.  Here  the  word  ^^  forest"  is  again 
used ;  but  I  think  that  the  same  construction  should  be  put  upcHi 
it  here,  which  I  have  endeavoured  to  shew  ought  to  be  put  upoa 
it  in  the  passage  which  I  quoted,  previously,  firom  BjoUe. 

In  Cro.  Eliz.  pp.  511.  512.    we  find  a  very  material  case,  (a) 
Sir  Edward  Coke,  at  that  time,  it  is  true,  was  only  counsel,  but  we 
know  that  the  author  of  these  reports,  as  does  Lord  Coke  himself 
in  his  own  Beports,  states  the  arguments  if  they  are  not  con- 
tradicted, as  having  been  considered  to  be  founded  upon  the  law  of 

— ~— —  I  I  »  ■     «  ■  '      ■  -      I       I  I  II         I     U  ■         M^— —— ^— — ^1^^ 

(a)   Wright  Y.  Wrighi, 
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the  land,  and  therefore  sanctioned  by  the  court    We  find  there,     16S0* 
that  Shr  Edward  Coke  is  stated,  to  have  used  this  argument  fer  the    j.^^^^^ 
prescription  being  good,  that  ^*  before  the  Council  qfLaieran^  tithes  nt^GmtenU 
were  not  pajrable  here  to  certain  persons  nor  to  places,  as  appears,       ^^ 
II  Aks.  pL  9.  44  Edw.  Sd^  5^  16  Hen.  7M,  18.,  which  is  the  rea-    JSardksh 
son  also  why  the  king  shall  have  the  tithes  of  lands  out  of  any 
parish,  because  the  Council  extended  not  unto  them  and  laymen  at 
common  law  were  not  capable  of  any  tithes.     The  efiect  of  this, 
therefiire^  is,  that  such  was  Lord  Cok^s  statement  of  the  case,  in  ar« 
gument  to  the  court,  and  it  was  not  contradicted  by  them,  nor  by 
lUiy  authority  that  I  have  seen,  namely,  that  before  the  Council  of 
Laterany  tithes  were  not  payable  to  certain  persons,  nor  to  places* 
Whether  it  be  correct  or  not,  that  is,  whether  it  be  corroborated 
by  the  researches  of  antiquarians,  or  not,  I  do  not  know,  and  it  is 
a  point  of  no  great  consequence  :  be  the  fiict  as  it  may,  that  is  the 
reason  given  why  the  king  shall  have  the  tithes  of  lands  which  are 
extnirparochial, 

•  Thereisatext-book  which  I  shall  now  refisr  to,  as  I  have  always 
understood  it  to  be  a  book  of  some  value  as  an  authori^,  I  mean 
Sir  Simon  Dq^^s,  In  p.  227,  he  says  this,  '*  as  ibr  extrarparochial 
tithes  there  have  been  some  diffimng  opinions :  Sr  Wittiam  Herle 
was  of  opinion,  that  they  belonged  to  the  bishop  of  the  diocese  a» 
general'  parson  of  his  whole  diocese,  grounding  his  opinion,  as  it 
should  seem,  on  the  canon  law,  but  there  never  was  any  such  canon 
law  received  or  approved  in  this  kingdom/'  He  here  refers  to  cases 
in  the  year-books,  the  same  as  were  referred  to  by  the  counsel  for 
die  defendants,  but  which  seem  to  throw  Ao  great  degree  of  light 
upon  the  subject*''  Mr.  Selden^  he  says,  considers,  that.'*  tithes  in 
parishes  may  be  disposed  of  arbitrarily;"  these  are  the  two  opi- 
nions. But,  he  observes,  **  it  hatli  been  resolved,  both  in  parlia^* 
ment  and  by  several  judgements  at  common  law,  that  all  extra- 
parochial  tithes  belong  to  the  king,  who  is  a  mixed  person,  and 
capable  of  tithes  at  the  common  law  in  pernancy :"  that  is  the  con- 
clusion which  Sir  Simon  Degge  drew  beyond  all  doubt. 

I  shall  next  refer  to  Comfnis  Digest^  tit.  Dismes^  3.  Comyns^  as 
was  stated  very  accurately  at  the  bar,  quotes  the  authority  in  Boilers 
Abridgementf  and  Siylcj  which  I  have  already  mentioned.  He  says, 
that  '*  extraf>parochial  tithes  belong  to  the  King  generally."  Now, 
there  can  be  no  question,  that  the  authority  of  Lord  Chief  Baron 
Qmyns  is  very  considerable;  and  although  he  quotes  those  two 
books  which  I  have  mentioned  (as  had  been  slreadj  suggested  at 
the  bar),  yet  it  is  evident,  that  the  conclusion  which  he  drew  from 
them,  and  the  construction  he  put  upon  the  cases,  is  exactly  the 
•construcdon  which  I  have  adopted,  although  he  does  not  state  his 
jreasons,  which  would,  no  doubt,  have  been  much  better  than  those 
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1820.     I  have  ^ven  here;  bat  it  is  qnite  dear,  that  he  deduced  the  same 
doctrine  firom  the  decisions  in  those  cases  which  I  consider  tbem 


The  Attor-  ,1.1. 

ney-Genemi  BS  establishuig, 

^^  In  Bacon's  AbridgemefUj  tit  Tithe,  G-  67.  it  is  said,  «*  All  tithes 

£ariuy.  arisiDg  in  an  extra-parochial  place  are,  by  die  canon  law,  to  be 
paid  to  the  bishop  of  the  diocese  in  which  the  place  lies;''  (in  former 
times  there  were  no  parishes,  and  the  whole  diocese  was  considered 
one  parish),  but  that  was  not  the  common  law  of  England.  ^  Bot 
by  the  common  law,''  he  says,  ^<  all  such  tithes  are  to  be  paid  to 
the  king.  As  the  appropriation  of  tithes,  in  consequence  of  the 
decretal  epistle  of  Pope  Innoceni  3.,  extended  only  to  parochial 
tithes,  all  the  tithes  of  extra*parochial  places  continued  to  be  due 
to  the  king ;  and,  consequently,  all  extra-parochial  tithes,  of  whidi 
no  grant  has  been  made,  are  at  this  day  due  to  the  king."  And 
this,  no  doubt,  proceeded  upon  the  principle,  that,  where  there  is 
no  particular  grantee,  (for  that  is  the  original  supposition,)  in  order 
to  extinguish  the  condition  of  occupancy,  as  much  mischief  must 
always  arise  from  such  a  mode  of  claiming  property,  it  was  con- 
sidered as  remaining  in  tiie  king,  from  whom,  it  b  presumed,  all 
property  in  land  originally  proceeded  in  some  way  or  other,  which 
cannot  now  be  satisfactorily  shewn. 

I  shall  now  conclude  my  references  with  what  Mr.  Justice  Black' 
stone  says,  in  the  1st  vol.  of  his  Commentaries^  p.  11 9*  ^  Thus 
parishes  were  gradually  formed,  and  parish  churches  endowed  with 
the  tithes  that  arose  within  the  circuit  assigned.  But  some  lands, 
either  because  they  were  in  the  hands  of  irreligious  or  careless 
owners,  or  were  situate  *in  forests  or  desert  places,  or  for  other  now 
unsearchable  reasons  were  never  united  to  any  parish,  and,  there- 
fore, continue  to  this  day  ^tra-parochial,  and  their  tithes  are  now, 
by  immemorial  custom,  payable  to  the  king  instead  of  the  bishop^ 
in  trust  and  confidence  that  he  will  distribute  them  for  the  genefal 
good  of  the  church."  Throughout  the  land,  the  tenth  part  of  the 
produce  must  be  rendered  for  the  benefit  of  the  parson,  excepting 
in  excepted  cases ;  but  they  must  be  rendered,  and,  it  is  presumed, 
to  be  for  tiie  benefit  of  the  church,  even  though  recovered  by  the 
hands  of  the  crown. 

Upon  the  whole,  therefore,  it  appears  to  me  clearly  from  the 
cases  and  text-books  which  I  have  cited,  many  of  them  certainly 
using  tiie  word  '*  forests"  without  stating  more,  that  we  must  take 
the  words  "  hujus  modP  where  used  throughout,  and  upon  which  I 
put  that  extended  construction,  as  intended  to  mean  not  merdy  a 
forest  in  the  common  acceptation  of  the  word,  but  to  include  all 
tracts  of  land  not  belonging  to  any  parish,  so  as  not  to  confine  the 
king's  right  to  that,  which  is,  strictly  speaking,  a  forest.  That  con- 
ibtruction  too  agrees  with  the  conclusion  drawn  by  the  Chief  Baron 
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Omnpis  and  Mr.  Justice  Blacksione.  So,  viewii^  all  the  autboritiesy     1 820. 
therefore^  and  finding  it  extremely  difiScult  to  draw  any  other  con-    j^^^ 
closion,  unless  I  coold  find  any  decisions  to  oppose  it  (and  I  have  ne^Genend 
not  been  able  to  find  any  case  or  dictum  contradicting  it,  either      j^ 
upon  the  present  or  upon  any  former  occasion,  when  I  have  found    Sarite^ 
it  necessary  to  refer  to  cases  on  thb  subject),  I  cannot  but  consider 
the  general  principle  to  be  well  established,  that  the  king  is  entilted 
to  the  tithes  of  all  lands  situate  in  extra-parochial  places. 

But  when  I  say  I  have  fouud  no  case  or  dictum  leaning  the 
other  way,  I  mean  to  except  a  chapter  in  a  book  called  Tke 
Doctor  and  Student^  and  there  is  certunly  to  be  found  the  fol- 
lowing dialogue :  the  Doctor  says,  **  It  was  asked  of  me  but  late, 
if  certain  waste  whereof  there  was  never  any  profit  taken,  and 
that  lay  within  no  parish  but  in  some  forest,  or  that  is  newly  won 
from  the  sea,  were  brought  into  arable  land,  whether  the  parliament 
might  appoint  who  should  have  the  tithe  thereof  and  he  that  ashed 
me  the  question  thought  it  might;  I  pray  thee  shew  me  thy  con- 
ceit what  thou  thinkest  therein/'  Thus  speaks  the  civil  lawyer; 
the  Student  then  says,  *^  I  think  that,  if  the  freehold  be  in  the 
king,  he  may  assign  the  tithes  thereof  to  whom  he  will ;  and  if  the 
freehold  be  in  a  common  person,  that  he  may  do  so  likewise." 
But  then,  he  continues,  *^  I  think  that,  if  that  comm<m  person  do 
not  assign  the  tithes  so,  that  they  may  stand  conveniently  to  the 
maintenance  of  the  service  of  God ;  diat  the  parliament  may  do 
il,  and  order  the  tidies  to  the  increase  of  God's  service,  as  they 
shall  think  convenient."  Then,  the JDoc/or  says,  that  he  thinks 
*<  these  things  ought  to  be  ordered  by  the  art^hbishop."  To  which 
the  Student  replies,  **  Though  tithes  be  spiritual,  yet  the  assign- 
ment of  the  tithes  to  others  is  a  temporal  act,  which  the  parliament, 
with  a  cause,  may  order,  as  it  may  do  all  the  temporal  things 
wiUiin  the  realm;  and  that  tlie  king,  or  any  other  that  hath  the 
freehold  of  such  waste  grounds  as  be  in  no  parish,,  may  assign  the 
tithes  thereof  to  whom  they  will ;  it  may  appear  thus,  before  pa- 
rishes were  divided,  and  before  it  was  ordained  by  the  law  of  the 
church,  that  every  man  should  pay  his  Uthes  to  his  own  church, 
every  man  might  have  paid  his  tithes  to  what  church  he  would,  and 
might  one  year  have  given  it  to  one  diurch  and  another  year  to 
another,  or  have  granted  them  to  one  church  for  ever,  if  he  would. 
And,  like  as  every  man,  before  the  said  severing  of  parishes,  might 
have  given  his  Uthes  to  what  church  he  would,  because  he  was 
bound  to  no  church  in  certain,  so  may  they  do  now  that  have 
lands  that  lie  in  no  parbh,  for  they  be  at  liberty  to  assign  them 
to  what  church  they  will,  as  all  men  were  before  the  said  law  made 
that  tithes  should  be  paid  to  the  proper  church."     Aflerwards  he 
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1820.  says,  **  In  the  22d  year  of  king  Ed.  S.  in  the  book  d  Assise^  it  ap- 
peareth  that  the  king  granted  the  tithes  of  certain  parts  that  were 
w^Gemrtd  newly  taken  out  of  the  forest  of  Boch  to  a  provost,  and  he  there- 
^^  upcHi  brought  a  scire facia$  against  divers  that  todc  the  said  tithes  re- 
MardU^  turnaUeinto  the  Chancery,  and  thiere  exception  was  taken,  that  the 
said  suit  pertained  to  the  Spiritual  Ck>urt  and  not  to  the  Chancery ; 
and  it  was  answered  again,  that  it  was  to  be  understood,  where  the  suit 
was  taken  against  them  that  ought  to  pay  the  tithes,  and  not  where 
it  was  brought  against  them  that  were  wrong  takers  of  the  tidies. 
And  thereupon  the  defendants  were  put  to  answer,  and  pleaded 
unto  an  issue,  which  was  sent  down  unto  the  King^s  Bench  to  be 
tried  according  to  the  law,  and  there  the  defendants  made  defiuilt, 
whereupon  the  plaintiflb  prayed  execution*  And  in  this  case, 
Thorpe  said,  that  the  old  law  hath  been  always  that  the  king  should 
assign  the  tithes  where  he  would."  Such  then  is  the  doctrine 
Ibund  here,  that  if  there  were  land  not  within  a  parish,  the  owasx 
of  the  land  has  a  right  to  assign  the  tithes  as  he  chooses,  as  he 
might  originally  at  common  law  as  persons  have  imagined.  But 
it  seems  to  me,  that  the  authorities  which  I  have  mentioned  befiire 
are  superior  to  the  authority  of  the  Doctor  and  Student^  and,  there- 
fore, I  have  drawn  that  conclusion  which  I  have  stated.  Althoog^ 
I  do  not  think  it  at  all  necessary  for  the  determination  of  this  caae^ 
that  I  should  have  gone  into  the  question  so  &r  as  I  have  done  oo 
this  point,  yet  I  thought  I  owed  it  to  the  counsel  for  the  defendant 
who  have  displayed  great  learning  throughout  the  argomenty  to  say 
thus  much  with  a  view  to  settle  the  law.  In  this  pardcular  cpse, 
however,  we  must  remember  that  the  king  had  the  freehold  <xf  idl 
these  lands ;  and,  therefore,  even  according  to  the  supposition  in 
the  Doctor  and  Student^  he  might  assign  these  lands  as  he  pleased^ 
and  he  has  ass%ned  them,  as  Mr.  Attomey-Oeneral  says,  and  as 
indeed  the  defendants  say  also,  only  they  insist  on  an  assignment 
to  other  persons  than  the  crown  lessees.  So  that  taking  it  either 
way,  according  to  the  doctrine  laid  down  in  the  Doctor  and 
Student^  it  takes  from  the  defendant,  in  this  case,  at  least  the 
advantage  which  he  might  have  derived  under  odier  circum- 
stances from  the  propositions  urged  in  axgument  on  his  behalf, 
that  the  king  is  not  entitled  to  the  tithes  of  lands  which  are  extra- 
parochial* 

If  thai  we  have  established  that  the  tithes  were  originally  in  the 
king,  and  by  ^^  originally,"  I  mean  when  these  tithes  aros^  that  is, 
when  the  lands  in  question  were  newly  recovered  from  the  sea  or 
from  the  water,  we  then  come  to  the  part  of  the  case  which  raises 
Uie  question ;  whether  the  crown  has  granted  away  these  Utiles  to 
any  one  else  or  not  ?  for  the  defendant,  it  is  said,  that  it  is  immate- 
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rial  to  whom  tbey  have  been  granted,  for  if  granted  at  all,  they  were     1B20. 
no  longer  in  the  crown,  and  the  very  statement  of  the  case^  Rup-  j^Tai^ 
posing  the  observations  I  have  made  upon  the  law  taken  from  the  ^^Gmi§ni 
Doctor  and  Student  to  be  incorrwt,  the  very  statement  of  the  case      Lord 
which  1  am  about  to  make,  will  shew  that  that  cannot  apply  to  this    •^^^'^^ 
case,  and  it  will  shew  that  it  is  merely  a  matter  of  speculative  re- 
search in  this  instance,  to  enquire  whether  the  king  is  entitled  to 
extra-parochial  tithes  or  not?  for  it  is  clear,  that  he  was  entitled  to 
these  tithes  beyond  all  doubt     Even  the  defendants  say,  that  he 
granted  them  to  their  predecessor,  from  whence  it  must  be  con- 
cluded that  they  admit  that  his  majesty  was  entitled  to  them,  and 
they  accordingly  mainly  rely  upon  the  title,  which  they  claim  under 
the  king,  namely,  the  grant  of  the  crown.     Thqr  surely  then  can- 
not say,  that  the  king  has  never  exercised  any  act  of  ownership 
over  these  tithes,   and  that  he  could  not  grant  leases  of  them. 
Therefore,  taking  it  from  the  statement  of  this  case  on  one  side  or 
the  other,  it  is  clear  that  his  majesty  was  seized  of  these  tith^  at 
the  time  of  the  restoration,  and  that  at  once  equally  puts  an  end  to 
any  difficulty  that  might  have  arisen  upon  the  question,  whether 
the  king  is  entitled  to  extra  parochial  tithes  or  not    I  consider, 
however,  that  I  have  shewn  there  is  no  doubt  but  that  he  is  entitled 
to  them,  and  that  he  may  deal  with  them  as  owner,  as  an  ecclesias- 
tical person  may,  because  he  is  persona  mixta. 

His  Lordship  then  with  great  minutaiess  and  particularity,  went 
through  the  whole  of  the  documentary  evidence,  oonsisting.princi- 
pally  of  grants  from  the  crown  of  the  lands  in  question,  and  of 
leases  of  the  tithes  by  the  crown,  from  time  to  time,  and  a  decree  of 
this  court,  {Easter  Torm,  171i,)  of  an  account  of  the  tithes  in 
favour  of  a  crown  lessee,  founded  upon  the  lease,  all  of  which,  he 
observed,  being  in  efiect  a  continued  exercise  of  ownership  on  the 
part  of  the  crown,  and  not  contested  by  any  one,  affi>xded  the 
strongest  evidence  that  the  tithes  were  not  intended  to  pass,  and 
did  not  pass  by  virtue  of  the  grant  of  the  land  to  Lord  Torritigtottj 
and  that  throughout  the  whole  tenor  of  that  grant,  there  was  nothing 
which  could  be  taken  to  relate  to  any  thing  but  the  land  itselC 

Then,  continued  his  Lordship,  a  question  arises  upon  the  con- 
struction of  this  grant  to  Lord  Torringtonf  and  in  opposition  to 
the  case  as  I  have  stated  it,  on  the  part  of  the  crown,  fortified  as  it 
is  by  the  usage,  the  granting  of  the  leases,  and  the  establishment  of 
the  lessees  right  under  them  in  a  suit  in  equi^,  agunst  persons 
claiming  under  this  very  grant,  it  requires  a  very  strong  case  in- 
deed, to  shew  that  the  tidies  passed  from  the  crown  to  any  person, 
by  any  other  mode  than  under  those  cases.  Thi^  grant  is  certainly, 
however,  a  very  important  document.  It  was  made  on  the  14th  of 
'Matfi  1690,  which  was  in  the  second  year  of  the  reign  of  King 
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1 820.      William  and  Queen  Meay.    Before  I  enter  move  minutely  upon 
TheAuw-  ^^  question  of  its  construction  and  operation,  I  will  first  observe, 
n^fG^nend  that  with  respect  to  the  words  used  in  the  introductory  part  of  it, 
f  J^      namely ;  **  our  will  and  pleasure  is,  and  we  do  hereby  of  our  more 
Sardiey.    abundant  grace,  certain  knowledge  and  mere  motion,''  that  there  is 
no  doubt,  and  so  far,  I  entirely  concur  with  the  observation  of  the 
counsel  for  the  defendants,  that  they  have  a  yirtue  inherent  in  them, 
which  gives  in  some  respects  to  grants  of  the  crown  a  more  fiivour- 
able  latitude  of  constniction  in  behalf  of  the  grantee,  than  would 
have  place  if  those  words  were  absent,  and  I  have  no  difficulty  in 
construmg  this  grant  of  the  crown  in  the  present  case^  as  I  would  a 
common  conveyance  between  man  and  man*    At  the  same  time, 
however,  I  must  observe,  that  I  consider  there  is  a  diffisrence  even 
where  those  words  are  used,  although  I  do  not  at  present  mention 
that  so  much  as  being  applicable  to  this  case,  as  to  prevent  any 
future  misconstruction  of  the  opinion  which  I  am  delivering;  there- 
fore, I  repeat,  that  I  hold  there  is  certainly  a  difference  between  a 
grant  of  the  crown  even  with  those  words,  and  a  grant  made  be- 
tween subjects. 

The  crown  by  thb  instrument  grants  to  Lord  Torrirtglon  all 
these  parcels  of  land,  describing  them  particularly,  being  part  of 
the  great  level  called  Peterborough  or  Bedford  Level,  which  said 
premises,  it  recites,  were  by  indenture  of  the  late  queen  and  her 
then  trustees,  bearing  date  the  6th  o£Naoember,  1688,  demised  to 
Lord  Viscount  Castleton,  for  the  term  of  twenty-one  years,  at  the 
yearly  rent  of  323/.  85.  9d.    Then,  after  specifying  other  parts  of 
the  premises  and  former  leases  and  grants  of  them,  it  has  first 
these  general  words,  '^  and  also  all  and  singular  other  grounds,  lands, 
tenements,  and  hereditaments,  parcel  of  die  10,000  acres  in  Peter- 
borough  Leod!^    These  well  known  words,  could  not  as,  I  conceive, 
yer  se  pass  tithes  which  no  doubt  are  a  particular  species  of  pro- 
perty, for  they  do  not  belong,  nor  are  they  appurtenant  to  land ; 
they  are  collateral  to  the  land,  and  are  quite  distinct  firom  it;  so 
far,  therefore,  we  see  clearly  that  nothing  had  been  granted  here, 
but  that  which  had  been  granted  to  the  Duke  of  York^  and  by  him, 
when  he  became  king,  to  his  queen,  without  any  reference  whatever 
to  tithes,  **  which  in  and  by  the  said  recited  letters  patent  of  our 
said  royal  uncle  King  Charles  2*,  were  granted  or  mentionei},  or 
intended  to  be  granted  to  the  said  late  King  James  2.,  when  he  was 
Duke  of  York,^*  and  so  on.     It  is  likewise  oiear,  that  those  lands 
were  of  the  yearly  rent  of  3000/.     His  Lordship  then  read  the 
general  words,  and  various  oUier  parts  of  the  grant,  making  occa- 
sional comments  on  the  tenor  of  tlie  language  of  the  instrument, 
the  substance  of  which  was,  that  there  was  nothing  from  whidi  It 
could  be  collected,  that  any  conveyance  of  the  tithes  to  the  grantee 
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was  intended,  every  part  of  It  appearing  to  be  applicable  to  laiid     18S0. 
only;  and  he  observed  particularly  on  the  fiict,  that  the  tithes  were   ^^^^^ 
in  lease  when  the  grant  was  made^  and  new  leases  were  granted  as  neyGenerai 
often  as  they  reverted.  ^^ 

Now,  I  confess,  continued  his  Lordship,  when  I  read  this  grant    Eardiey. 
through,  I  found  it  utterly  impossible  to  persuade  myself  that  it  was 
intended  to  pass  the  tithes  in  question,  under  these  words,  ^*  all 
gardens  and  orchards,  wastes,  tithes,  oblations,  obventions,  waters, 
and  watercourses,"  and  so  on.    I  consider  them  as  meant  to  carry 
the  appurtenances  of  the  land,  though  very  inaccurately  used  for 
that  purpose^  certainly.    (His  Lordship  had  observed  in  the  course 
of  the  aignment,  that  the  words  oblations  and  obventimi^  being 
also  used  in  the  same  place  amongst  the  general  words,  in  a  grant  of 
extra-parochial  lands,  shewed  that  the  whole  must  have  been  intro- 
duced by  inadvertence,  or  at  least  without  any  intention  to  pass  the 
tithes.)    We  can  only,  therefore,  as  it  seems  to  me,  understand  that 
the  grant  applies  itself  entirely  and  solely  to  the  land,  notwithstand- 
ing the  introduction  of  the  word  *^  tithes."    It  describes  10,000 
acres  which  were  granted  to  the  Duke  of  Yorit,  and  afterwards  by 
him  to  his  queen,  it  represents  the  value  to  be  SOOO/.  a  year,  which 
is  the  value  of  the  yearly  rent,  all  obviously  relating  to  the  lands ; 
and  the  language  throughout  is  inconsistent  widi  any  idea  that 
tithes  were  part  of  the  object  of  the  grant,  or  that  they  were  in- 
tended to  be  passed  by  the  word  ^^  tithes ;"  the  grant  expresses  re- 
versions in  general  terms,  but  those  were  reversions  in  the  land, 
and  not  one  word  is  said  as  to  any  reversionary  interest  in  the 
tithes  which  were  undoubtedly  then  in  reversion.      Now,  if  in 
addition  to  all  this,  we  consider  that  so  soon  after  this  grant  was 
made,  a  successfiil  suit  was  instituted  by  Sir  JoAn  Skaa^  the  lessee 
of  the  tithes  against  the  occupiers  of  the  lands,  it  seems  to  me  to 
be  very  difficult  indeed  to  suppose  that  the  tithes  were  intended  or 
considered  to  be  passed.     When  we  consider  the  defence,  and  the 
result  of  that  suit,  every  thing  belonging  to  it  shews,  that  in  the 
minds  of  die  parties  most  interested  there  was  a  conviction  that 
the  tithes  had  not  passed,  but  were  the  pr(^>erty  of  the  crown,  in 
reversion,  although  in  the  hands  of  the  lessee  at  that  moment.    I 
cannot  help  r^arding  the  res^lt  of  that  suit  as  a  kind  of  contem- 
porary judicial. construction  of  the  grant,  supposing  that  construc- 
tion to  be  more  difficult  than  it  really  is ;  and  I  cannot,  with  the 
evidence  I  have  before  me,  (if  there  be  any  other,  I  cannot  act  upon 
it,)  hesitate  to  pronounce,  that  in  my  opinion  the  title  of  the  crown 
to  the  tithes  of  these  extra-parochial  lands  was  perfect  down  to  the 
expiration  of  Sir  John  Skaafs  lease^  for  so  it  appears  to  me  to 
have  been  b^ond  all  doubt.' 
H^e  arises  the  question,  whether  the  reversion  paissed,  the  tithes    ' 
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1830.     being  in  the  crown  at  the  time  of  the  grant  to  Lord  Ihnin^an.- 
Z^~Z —    We  ought  to  observe*  that  tliere  is  no  suggestion  of  any  tithes  being 
ne^Generai  received  Of  abandoned  by  Lord  Torrington  before  the  present  suit. 
J\       The  tithes,  after  the  expiration  of  Sir  Joh$i  Skcfafs  lease,  reverted  to  ^ 
Sardiey.     the  CTown,  and  it  should  be  always  remembered,  that  when  the 
grant  was  first  made  to  Lord  Tbmng/on,  the  tithes  were  under* 
lease  to  Berkley  and  GoKoignej  but  at  the  time  when  the  next  lease 
was  made  the  tithes  were  actually  in  the  crown*   After  the  observ- 
ations I  have  made  respecting  the  grant  to  Lord  Lincoln^  and  his 
conduct  pending  the  suit,  I  need  not  repeat,  that  I  consider  it  very 
strong  evidence^  and  in  the  absence  of  any  evidence  to  oppose  it,- 
quite  conclusive  of  the  then  acknowledged  right  of  the  crown.    I 
do  not  mean  to  say,  that  if  there  was  any  other  evidence  to  <^pose 
it  might  not  be  answered,  but  there  being  none  brought  before  me, 
that  is  the  conclusion  which  I  must  draw  in  the  present  case. 

Then  it  is  said,  very  truly,  that  after  the  period  when  Sir  thkn 
Shaw  received  the  tithes  in  1715,  there  does  not  q>pear  any  evi- 
dence of  the  crown  or  Its  lessee  having  received  any  tithes,  or  any 
compensation  for  tithes ;  and  that,  though  it  appears  that  the  crown 
had  been  in  the  habit  of  exercising  ownership,  with  vegBotd  to 
granting  leases ;  it  had  not  received  any  tithes ;  therefore^  it  is  said, 
that  the  act  of  9  Geo*  S.,  usually  called  the  Ntdham  Tenqms  Ast, 
bars  the  present  claim.  That  act  is  the  only  bar  in  my  view  off 
the  case,  which  can  be  fidrly  proposed,  for  if  the  statute  had  not 
passed,  it  is  perfectly  clear  from  all  that  I  have  stated,  that  there 
could  have  been  no  defence  against  this  suit  of  the  crown.  It  is 
answered  by  the  Attorney  General,  that  the  acts  of  the  crown  in 
granting  leases,  the  last  of  which  comes  down  to  1780,  amounts  to 
a  sufficient  demonstration  of  the  claim,  so  as  to  take  away  the  eAcC 
of  the  statute.  It  is  also  added,  that  the  tithes  in  question  have 
been  constandy  kept  in  chai^,  and  they  give  evidence  of  their 
having  been^  in  fiiet,  kept  in  charge  during  all  the  time  referred  to* 
Now,  vdiether  the  act  of  granting  leases  in  the  way  in  which  the 
crown  granted  leases  here,  would'  keep  iqp  the  title  of  the 
crown  against  the  operation  of  the  statute,  from  1715,  I  have 
not  beto  able  to  satisfy  myself.  I  think,  however,  adverts^  to 
the  principle  of  law  upon  the  subject,  that  as  that  part  of  the 
statute  is  more  applicable  to  cases  of  mere  concealment,  than  to 
any  other  ol^ect,  and  that  it  therefore  does  not  ^pply  here.  How^ 
ever,  it  appears  that  these  tithes  were  besides  actually  in  ehaifne; 
and  if  80^  I  think  that  would,  under  the  act  of  pariiamenV  prevent 
tblis  ri^  of  die  crown  from  being  barred  by  its  operttioii.  Let 
us  enquire  whaat  the  act  means  by  being  in  chai^:  In  the 
Sd  Inst.  189,  we  find  that  my  Lord  Cofo  says,  in  iommentiiig 
upim  thie  wotds  of  the  SI  Jamn  1^  ^  Or  that  the  same  have  been 
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duly  in  charge  to  his  majesty,  or  to  the  late  qaeen  Elizabeth,  with-      l^f  0. 
io  the  space  of  threescore  years/'     "  Duly  in  charge^  in  judgement 


of  law,  is  the  roll  of  the  pipe;  for  although  a  note  before  the  ney-Gauni 
auditor,  or  any  others,  may  be  a  mean  to  bring  it  in  question,  and  j^ 
to  be  put  in  charge ;  yet  that  is  not,  in  judgement  of  law,  said  to  EardUy. 
be  duly  in  charge,  unless  it  be  in  charge  in  the  pipe."  On  the 
words,  ^  Or  hare  stood  irmsper  of  record  within  the  said  space 
of  threescore  years/'  Lord  Coke  says,  *'  It  cannot  stand  inmpery 
unless  the  thing  in  question  were  before  duly  in  charge."  That 
was  the  construction  he  put  upon  the  statute  of  31  James  1.  c.  2. 
But  looking  into  the  statute  in  question,  the  9th  Geo.  d.  (c.  10.  s.  2.) 
we  find  there  are  these  words  introduced  expressly,  I  suppose^  for 
the  purpose  of  altering  the  law  as  it  formerly  stood:  '*  Ptovided 
always,  and  be  it  enacted,  that  where  the  rents,  revenues,  issuer, 
or  profits  of  any  manors,  lands,  tenements,  tithes,  or  here- 
ditaments, are  or  shall  be  in  charge  by,  to,  or  with  any  auditor  or 
auditors,  or  other  proper  officer  or  officers  of  the  revenue,  such 
rents,  revenues,  issues,  and  profits,  shall  be  held,  deemed,  and 
taken  to  be  duly  in  charge,  within  the  meaning  and  intent  of  this 
act,  any  usage  or  custom  to  the  contrary  notwithstanding."  The 
evidence  here  is,  that  the  tithes  were  in  charge  with  the  auditors 
during  all  the  time  referred  to,  and  that  brings  us  down  to  the 
presa:it  moment  Then  if  the  crown  had  the  tithes,  at  the  Restor- 
ation, and  never  granted  them  to  Lord  Torringtony  the  defendants 
were  not  entitled  to  them,  but  the  crowa  clearly  is ;  for  we  find  it 
exercising  a  most  decisive  act  of  ownership  over  them,  of  which 
there  can  be  no  doubt,  and  if  the  crown  have  been  granting  leases 
from  time  to  time,  or  if  the  tithes  have  been  kept  in  charge  with 
the  auditor,  according  to  the  requisition  of  die*  act  of  9  Geo,  S., 
unless  the  defendant  can  shew  that  they  were  granted  to  Lord 
Torrington,  he  can  have  no  defence  here.  Now,  being  of  opinion 
that  he  cannot  make  a  defoice  under  the  grant  to  Lord  Torring- 
totif  I  must  therefore  give  a  decree  against  snch  of  the  present 
defendants  as  are  called  upon  for  the  account* 

The  last  cbuse  of  the  act  was  very  much  pressed  upon  us  as  con- 
nected with  the  preceding  danse,  to  shew  that  "  the  putting  in 
charge"  in  this  case  was  insufficient;  bv^  I  think  it  is  only  necessary 
to  read  than  together  to  shew  that  they  have  no  connection  with 
each  other.  (His  Lordship  read  the  danse.)  It  seems  tome^  on  read- 
ing both  the  sections  very  carefolly,  that  this  last  secti(xi  was  intro- 
dnced  as  applicable  solely  to  casea  of  concealment,  which  is  not 
the  case  here.  Therefore  I  am  opinion,  that  this  accounting  before 
the  auditor  ia  a  sufficient  standing  irmqper  for  the  purposes  of  sup- 
porting this  suit. 

A  case  was  dted  and  much  relied  upon  on  the  part  of  the  crown, 
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18fO.     said  to  have  been  decided  in  the  com^  ofNorthampUm  {a)j  which 
jij^jg^^  was  pressed  upon  the  court  as  an  authority  deciding  that  point, 
uey^Grrural  and  overthrowing  tlie  bst  position  on  which  this  defence  haslieen 
'^^      rested.    That  was  certainly  a  nisi  prim  case,  and  there  is  not,  I 
EardUjf.    admit,  the  same  respect  due  to  a  nisi  prius  decision  as  to  a  judge- 
ment in  Bank,  beyond  all  doubt  At  the  same  time  it  is  a  decision, 
and  one  which,  as  far  as  it  is  an  authority,  bears  direcdy  upon 
this  point;  and  if  I  see  no  other  case  in  any  way  opposing  it, 
I  certainly  ought  to  treat  it  with  respect  at  least,  under  any 
circumstance;   and  perhaps  in  this  case  I  may  go  further,  and 
say  I  ought  to  treat  it  with  particular  respect.    I  mean  no  mean 
compliment  when  I  say  this ;  but  understanding  that  Mr.  Seijeant 
Lens  was  of  counsel  in  the  cause,  and  that  he  objected  at  the  trial 
to  the  evidence  of  putting  in  charge,  as  being  insuffici^t  to  sup- 
-    port  the  claim  of  the  crown  against  the  statute ;  that  the  opinion 
of  the  learned  judge  who  tried  the  cause  was  against  him  upon  that 
point;  that  the  verdict,  in  consequence,  went  against  him,  and  that 
he  ultimately  submitted  to  that  verdict;   I  hope  I  shall  be  excused 
from  saying,  that  I  consider  the  acquiescence  of  so  learned  a  per- 
son in  that  judgement  and  that  verdict  as  affording  a  very  ooouder- 
able  sanction  to  it;  and  I  am  very  glad  to  avail  myself  of  the  opi- 
nion of  the  learned  judge  who  tried  that  cause^  and  the  submissioa 
to  that  opmion  by  my  brother  Lens^  m  forming  my  own  judgement 
now  upon  the  same  subject. 

I  must,  therefore,  decree  against  all  the  present  parties,  according 
to  the  prayer  of  the  bill. 

As  to  Lord  Eardky^  I  do  not  know  of  any  instance  of  die  court 
calling  upon  an  individual  under  the  same  circumstances  to  ac- 
count. He  admits,  it  is  true,  that  he  occupied  part  of  the  lands, 
on  which  there  was  a  decoy ;  but  I  am  not  aware  that  wild  docks 
have  ever  been  held  to  be  tithable. 

Decree — That  the  defendant.  Lord  Eardtey^  go  without  day' 
as  to  the  daim  for  tithes  against  him  in  the  inform- 
ation mentioned. 
Refer  it  to  the  Deputy  Remembrancer,  to  take  an  account 
of  the  tithes  claimed  by  the  information  against  the  other 
defendants,  from  six  years  prior  to  filing  the  information, 
as  to  those  persons  who  became  occupiers  prior  to  that 
period;  and  as  to  the  other  persons,  from  the  time  when 
they  respectively  became  occupiers;  to  be  paid  by  die 
defendants,  with  the  usual  refeifcnce  as  to  the  executors, 
&C.,  and  with  all  usual  directions 

(a)  jltiomey^Generai  t.  Uagwett,  reported  in  8  Fii.  7C. 
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1890. 


60  Geo.  in.    A.  D.  1820.  Cane.    Rolls. 


Daws  V.  Benn.  [1  Jac  and  Walk.  51S]  v, 

(Reg.  Lib.  A.  1819.  fo.  2148).  ^^'^ 

The  bill  was  filed  in  Jtme  1315,  by  the  lessee  of  the  impropriate  Jttn#37,2». 
Jrectory  o{  Bedfont  in  Middlesex^  for  an  account  of  the  tithe  of  seed  The  vicar 
tares,  grown  in  the  years  ISlS^and  1814,  dn  a  farm  occupied  by  the  lary  pwty 
defendant  in  the  hamlet  of  Hatton^  being  a  part  of  the  parish.    The  tithes  by  the 
defence  was,  that  the  tithe  in  question  was  vicarial ;  the  defendant  impropriate 
said  that  in  1812,  the  first  year  of  his  holding  the  farm,  he  had  against  an 
suffered  the  plaintiff  to  set  out,  and  take  the  tithe  of  his  seed  tares,  occupier* 
a  demand  was  afterwards  made  by  the  vicar,  to  whom  he  paid  the  defence 
value  for  the  years  1813  and  1814,  (amounting  to  about  3/.  155.}  con-  °^*^  ^ 
ceiving  him  to  be  entitled.  tithes  in 

It  appeared  that  some  time  before  the  commencement  of  the  suit,  ^"^?°  *" 
nn  action  had  been  brought  in  the  common  pleas,  by  the  plaintiff,  him. 
against  the  defendant,  for  the  same  matter.  It  was  tried  upon  ad- 
missions agreed  to  on  both  sides,  and  the  result  was,  that  the  plain- 
tiff was  non-suited.  This  arose,  as  the  plaintiff  alleged,  from  the 
admissions  having  been  drawn  so  as  to  state  the  question  to  be, 
whether  the  tithe  of  seed  tares  was  a  great  or  small  tithe,  exclud- 
ing him  from  going  into  evidence  to  prove  a  custom  of  rendering 
them  to  the  rector. 

On  the  answer  coming  in,  the  bill  was  amended,  by  adding  the 
vicar,  Dr.  Whitfield^  as  a  defendant ;  the  cause  then  proceeded,  and 
witnesses  were  examined.  Aflier  it  was  set  down  for  hearing,  the 
vicar  died,  upon  which  the  plaintiff  obtained  an  order  that  it  should 
stand  over  to  enable  him  to  revive;  this  was  afterwards  thought 
unnecessary,  and  the  cause  was  restored  to  the  paper,  with  only  the 
original  defendant 

On  the  cause  coming  on,  it  was  objected  that  the  present  vicar, 
and  the  representative  of  JDr.  Whitfield^  should  be  parties. 

WethereUj  Itoupellf  and  Sidebottomy  for  the  plainti£&. 

It  must  be  admitted,  that  it  has  been  a  frequent  practice  in  suits 
by  vicars,  to  make  the  rector  a  defendant,  and  vice  versd^  a  practice 
which  was  followed  in  this  case  in  amending  the  bill.  But  it  is  un- 
derstood that  the  court  of  exchequer  has  lately  considered  the 
grounds  on  which  the  practice  was  supposed  to  stand  in  Williamson  Supi«ii37« 
v.  Lord  Lonsdaley  the  Lord  Chief  Baron  decided  that  the  impro- 
priator  should  not  be  made  a  party  to  a  bill,  by  a  vicar,  against  tlie 
occqpiers,  and  that  he  should  have  demurred.  In  another  case  of 
Petdi  r.  DaUoTiy  {a)  January  1819,  the  bill  was  by  ^  vicar,  and  the 

{a)  8  Pri.  9.  Dan.  171.  ntpnx  1887.  See  also  JTtliiams  v.  Price,  4  Pri.  156.  Dan,  IS. 
tupra  1827.  ^ 
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1890.     defendant,  the  occupier  insisted  that  the  rector  was  entitled  to  the 
j^^      tithes  in  question,  the  rector  also  claimed  then),  but  the  Lord  Chief 
▼•        Baron  expressed  an  opinion  that  he  was  an  unnecessary  party. 

Upon  principle  there  is  no  reason  why  the  plaintiff  should  not 
prosecute  a  mere  personal  demand  against  the  occupier  alone,  the 
3uit  does  not  affect  the  inheritance,  and  can  decide  nothing  as  to 
the  right,  so  as  to  bind  any  party  in  a  future  suit  If  the  vicar  be 
a  defendant,  no  decree  can  be  made  against  him,  nothing  is  prayed 
against  him ;  and  if  it  should  turn  out  that  he  is  entitled,  the  court 
cannot  compel  payment  by  the  occupier  to  him,  as  no  relief  can  be 
given  between  Co.  defendants ;  Newman  v.  Kent,  (a)  where  that  was 
done,  has  since  been  reversed  on  appeal.  Thus  the  occupier  might 
always  raise  a  contest  between  the  rector  and  vicar,  which  the  court 
could  not  in  that  suit  set  at  rest.  It  may  be  said  that  the  occupier 
in  these  cases  should  not  be  obliged  to  prove  the  vicar's  right,  but 
ought  to  have  his  assistance  in  the  defence,  that  objection,  however, 
applies  more  strongly  to  the  case  of  a  bill,  against  a  tenant,  when  it 
is  never  required  that  the  landlord  should  be  joined,  though  his 
right  is  at  stake,  and  though  the  evidence  is  generally  in  his  power ; 
besides,  the  plaintiff  must  proceed  by  an  action,  in  which  the  de- 
fendant must  depend  upon  his  own  resources  only.  In  the  pre- 
sent case  no  advantage  can  arise  from  bringing  the  representative 
of  the  late  vicar  before  the  court ;  he  is  only  interested  to  so  small 
an  extent  as  not  to  be  worth  contesting;  and  with  respect  to  the 
present  vicar,  he  has  no  claim  to  the  tithes  that  are  the  subject  of 
this  suit,  as  they  accrued  before  his  induction. 
Agar  and  PhiUimore,  for  the  defendant.  • 

It  appears  from  the  defendant's  answer,  that  the  only  question  in 
the  cause,  is  whether  the  tithes  claimed  in  the  bill  are  payable  to 
the  rector,  or  the  vicar ;  now  it  has  been  the  constant  practice  in 
such  cases,  that  the  vicar  and  rector,  who  are  the  only  substan- 
Supn  749.   tial  parties,  should  be  before  the  court     There  U  a  case  of  Wattis 
V.  Paine  and  UnderhiU,  where  the  question  was,  whether  the  tithe 
of  grass  seed  belonged  to  the  vicar  or  rector,  and  it  is  mentioned 
in  the  note,  that  the  vicar  not  having  been  made  a  defendant,  the 
cause  was  ordered  to  stand  over  for  want  of  parties,  the  plaintiff 
986"^**       paying  the  costs  of  the  day.  In  Clarke  v.  Stapler^,  Steers  v,  JSrossierf , 
t  Supm      and  indeed  in  every  case  so  circumstanced,  it  will  be  found  that 
^^''  this  practice  had  been  followed.    It  was  followed  in  this  instance, 

at  first,  and  the  plaintiff  has  only  been  induced  io  relinquish  it  by 
the  cases  before  the  Lord  Chief  Baron,  which  must  have  been  de- 
cided on  their  particular  circumstances.  It  is  true  that  the  suit 
does  not  affect  the  inheritance,  but  the  principle  is  that  as  the  rector 

■    ■■»■      ■        ■  "  ■ 

(o)  1  Mer,  24(X 
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and  vicar  are  daiming  the  same  identical  thing,  namely,  the  tithes     1 820. 
for  certain  specified  years,  the  court  will  not  decide  the  right  to      .. 
that  tiling  in  the  absence  of  either.    No  difficulty  arises  from  the      _  ▼. 
death  of  the  late  vicar,  there  must  be  a  supplemental  bill  against 
bis  successor. 

The  Master  of  the  SoUs* 

From  the  very  great  learning  of  the  Lord  Chief  Baron,  and  his 
long  experience,  particularly  in  subjects  of  this  nature,  an  opinion 
expressed  by  him  b  entided  to  very  great  weight  and  consideration^ 
and  ought  not  to  be  disturbed.     But  has  he  laid  it  down  univer- 
sally, that  in  no  case  of  a  bill  by  a  rector  for  tithes  is  the  vicar  to 
be  made  a  party  ?   I  do  not  collect  that  he  gave  any  such  opinion. 
He  expressed  a  general  leaning  against  making  him  a  party,  and  in 
those  two  cases,  on  their  particular  grounds,  he  thought  it  unne- 
ceasarj ;  but  he  was  not  called  on  to  decide  the  general  question^ 
and  it  did  not  arise,  as  it  does  now,  upon  a  preliminary  objection^ 
but  after  the  hearing,  and  it  cannot,  therefore,  be  considered  that  he 
meant  to  determine  it  generally.    It  b  not  contended  on  the  other 
side,  that  the  vicar  must  universally  be  a  party,  that  the  cotirt  can 
never  decide  without  him.     Such  a  rule  would  be  very  inconvenient ; 
for  thb  being  an  usual  mode  of  recovering  tithes,  and  as  the  suit  of- 
ten involves  no  question  of  right,  it  would  be  quite  unnecessary, 
and  would  only  be  to  load  the  proceedings  with  additional  ex- 
pence.    We  must  not,  therefore^  have  it  understood  that  there  is 
any  general  rule  always  to  make  the  vicar  a  defendant ;  but  the 
question  is,  whether  there  is  any  rule  against  it,  whether  there  b 
no  case  where  it  ought  to  be  done?  and  I  do  not  find  this  to  have 
been  decided  by  die  Lord  Chief  Baron. 

In  the  first  place^  such  a  rule  would  be  contrary  to  that  principle 
which  governs  all  the  practice  as  to  parties,  to  proceedings  in  courts 
of  equity,  viz*  that  all  persons  materially  interested  in  the  subject 
matter  of  the  suit  should  be  joined  in  it,  as  Lard  Bedesdale  (a)  ex- 
presses it,  that  the  court  may  be  enabled  to  do  complete  justice  by 
deciding  upon,  and  settiing  the  rights  of  all  persons  interested,  and  , 
that  the  orders  of  the  court  may  be  safely  executed  by  those  who 
are  compelled  to  obey  them,  and  future  litigation  may  be  prevented. 
Now   when  a  suit  like  the  present  involves  a  question  of  right 
between  the  rector  and  vicar,  can  it  do  complete  justice  by  setding 
the  rights  of  all  persons  to  the  subject  matter,  in  the  absence  of  one 
who  is  directiy  interested.     The  defendant  would  not  be  safe  in 
paying  to  the  plaintifi^  if  the  court  should  decree  it,  as  he  would  be 
liable  to  a  suit  by  the  vicar  for  the  same  identical  thing.     It  would 
seeni5  therefore,  on  principle,  that  when  the  abstract  right  is  in  dis- 

(a)  P.  iss. 
Uu  t 
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18S0.     pute,  the  question  being  between  the  rector  and  vicar,  and  it  being 
j^^      a  matter  of  indifference  to  the  occupier  to  which  of  them  he  ac- 
count^y  that  then  the  vicar  should  be  a  party. 

With  respect  to  the  authorities,  Wallis  v.  Paine^  is  directly  in 
point;  there  the  exchequer,  during  the  time  of  Lord  Chief  Baron 
Comyn^  no  mean  authority,  determined  the  very  point.  The  bill 
was  by  the  lessee  of  the  impropriator,  and  the  question  being  really 
between  him  and  the  vicar,  the  cause  was  ordered  to  stand  over, 
that  the  latter  might  be  made  a  party,  the  plaintiff  paying  the  costs 
of  the  day.  Then,  as  here,  the  tithe  was  at  stake,  and  unless  that 
decision  was  entirely  wrong,  this  cause  ought  to  stand  over  for  the 
$ame  purpose.  It  appears  that  the  practice  has  since  prevailed  in 
Clark  V.  Stapler ^  and  in  m^y  other  cases ;  and  it  is  admitted  by 
the  plaintiff's  counsel,  gendemen  who  have  had  great  experience, 
that  they  have  been  accustomed  to  consider  it  necessary  that  the 
vicar  should  be  introduced  as  a  party,  when  the  tide  is  at  stake. 
This  shews  what  the  practice  has  been,  and  that  the  case  of  JVaUis 
V.  Pain  and  Underhilly  was  always  followed.  The  Lord  Chief 
Baron  mentions  it  to  have  been  agreeable  to  the  opinion  of  Lord 
Chief  Baron  Eyre,  a  judge  for  whom  I  shall  always  feel  the 
greatest  deference,  for  a  sounder  or  better  lawyer  never  existed. 
He  who  never  lightiy  decided  any  thing,  would  not  have  called 
on^  counsel  to  make  another  person  party,  without  having  well 
consideied  it,  and  without'  he  had  a  fixed  belief  that  it  was 
necessary. 

Thus  much  for  the  authorities  up  to  this  time,  and  to  them  are 
now  opposed  the  two  cases  before  the  Lord  Chief  Baron.  In 
these  particular  cases  he  thought  the  rector  need  not  be  joined ; 
this  proves  nothing,  however,  as  any  general  rule.  I  cannot  think 
he  meant  to  overrule  all  those  authorities;  I  should  feel  great  diffi- 
culty in  deciding  so  here,  if  I  understand  that  to  have  been  his 
intention.  I  think  he  must  have  meant  to  confine  his  observations 
to  the  individual  cases  before  him. 

It  seems  to  me  that  there  can  be  no  case  where  it  is  more  fit  to 
have  the  vicar  a  party  than  the  present ;  and  that  if  it  is  not  ne- 
cessary here^  it  never  can  be.  The  defendant  Benn,  the  occupier, 
does  hot  dispute  that  he  had  tithable  matters,  but  says  that  he  has 
already  paid  for  them  to  Dr.  Whitfieldj  the  late  vicar,  who  shewed 
him  an  opinion  of  counsel  in  &vour  of  his  right  to  them,  as  a  part 
of  the  small  tithes  to  which^  as  is  stated  on  the  &ce  of  the  bill,  he 
was  entided.  The  answer  also  says,  that  the  question  has  been 
already  decided  in  a  court  of  law,  ^or  discussion  in  which  it  is  very 
proper,  being  a  legal  question.  It  was  tried  by  consent,  (mad- 
missions  in  the  shape  of  an  action  against  the  occupier,  but  for  die 
purpose  of  determining  the  general  right;  the  defendant  says,  that 
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on  the  action  coming  on,  the  learned  judge  was  of  opinion  that  18S0. 
this  was  not  a  great  tithe,  and  therefore  belonged  to  the  vicar,  and 
the  plaintiff  was.  nonsuited.  It  was  alleged  that  this  was  by  reason 
of  a  mistake  in  the  manner  in  which  the  admissions  were  worded, 
It  being  put  as  a  general  question  whether  they  were  great  or  small 
tithes.  The  plaintifF  says,  he  came  prepared  to  prove  a  constant 
perception,  and  that  whatever  might  be  the  general  law,  there  was 
herein  usage  that  decided  it,  which  evidence  the  judges  thought 
could  not  be  received,  and  he  was  therefore  tunied  round.  It  is 
contended,  that  though  the  vicar  is  entitled  to  the  small  tithes, 
and  supposing  this  to  be  in  its  nature  a  small  tithe,  still  that  he  is 
not  to  take  this.  That  may  by  possibility  be  the  case,  for  the  en- 
dowment may  have  an  exception  of  this  particular  species  of  tithe 
and  the  usage  would  be  evidence  of  it;  but  it  is  a  very  difficult  case 
to  make  out ;  for  it  may  be  an  usage  founded  on  a  mistaken  notion, 
as  has  often  happened  in  similar  cases.  It  would,  therefore,  be 
necessary  to  look  at  the  usage  with  great  caution,  and  examine  it 
accurately,  to  see  whether  it  has  not  originated  in  mistake,  particu- 
larly in  a  case  where  it  is  admitted  that  the  vicar  is  entitled  to  the 
small  tithes. 

After  this  action  at  law,  the  present  bill  is  filed.  This  is  thie  second 
suit  that  the  occupier  is  subjected  to,  and  it  is  very  hard  upioB  him 
to  be  thus  harassed  without  having  the  real  question  decided,  that 
he  may  be  made  safe  in  paying  to  one  of  the  parties.  In  such  a 
case,  to  determine  it  behind  the  back  of  the  vicar  would  be  doing 
nothing ;  he  will  not  be  bound ;  and  besides  that,  he  may  have  in  his 
possession  all  the  evidence  required  by  the  defendant ;  and  though 
it  may  be  said  that  by  subpisnay  he  may  be  made  to  produce  it,  yet 
we  all  know  the  difficulty  of  that  course  of  proceeding,  even  if  you 
know  what  documents  there  are,  sb  as  to  be  able  to  specify  them ; 
it  may  then  be  a  question,  whether  he  can  be  obliged  to  produce 
them.  It  is,  therefore,  highly  necessary,  if  the  plaintiff  will  a^tate 
the  question  again,  that  he  should  do  it  in  a  manner  in  which  the 
right  may  be  determined.  It  will  not  otherwise  answer  even  his 
purpose,  for  he  does  not  institute  the  suit  for  the  sake  of  the  3/.  155. 
but  to  have  the  right  decided,  and  this  can  only  be  done  between 
the  parties  who  contest  it  Accordingly,  the  bill  states  the  claim  of 
the  vicar,  puts  it  in  issue,  and  makes  him  a  defendant;  and  can  the 
court  now  allow  the  suit  to  be  decided  behind  the  back  of  the  per- 
son chiefly  interested,  and  when  the  defendant  has  proceeded,  rely- 
ing, as  he  probably  may  have  done,  on  its  being  the  vicar's  case, 
and  therefore  trusting  to  him  to  produce  proper  witnesses  to  sup- 
port it  ?  On  tliis  idea  publication  passes,  and  then,  at  the  hearing, 
the  plaintifF  turns  round  and  says,  that  though  he  first  thought  the 
vicar  was  a  necessary  paity^  he  will  now  omit  him.     I  think  his 
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1820*     first  opinion  was  right,  and  the  latter  mistakai,  bdng  grounded  on 
^^^      a  particular  decision,  without  referring  to  the  difference  of  the 

V.        cases, 
JBewh  Jq  ^jg  particular  instance  I  think  the  vicar  should  be  a  party. 

As  the  sum  is  so  small,  you  may  dispense  with  the  representatives 
of  the  late  vicar ;  but  as  we  must  decide  on  the  right,  when  the 
c^use  comes  to  a  hearing,  the  present  vicar  must  be  before  the 
court  {a) 

The  defendant's  counsel  declined  to  waive  making  the  represent- 
ative of  the  late  vicar  a  party,  as  it  would  destroy  the  right  to  his 
costs,  and  the  ustial  order  was,  ther^ore,  made  for  the  cause  to  stand 
over  for  want  of  parties,  the  plaintiff  paying  the  costs  of  the  day. 


Sittings  after  Tr.  1  Geo.  IV.    A.D.  1820.    Scac- 

My  8.  Legh  v.  Glegg.    [8  Pri.  492.] 

Qu,  Whe-  A  DXFENCE  to  a  bill  for  tithes  of  hay,  clover,  and  grass,  was, 
torn  to  ren«  ''  ^^^  every  occupier  of  lands  within  {he  township,  producing  com 
der  eroy  and  hay  in  the  same  year,  has  from  time  immemorial  bound  all  his 
of  corn,  in  corn  into  sheaves,  and  set  up  ten  sheaves  together  in  parcels,  called 
lieuoftitha  J^yers  or  riders,  and  has  from  time  immemorial  paid,  and  of  riipht 

of  com  and  ,  '_  ^    ^  i.i«ii_ 

Aaybcgood.  ought  to  pay  to  the  rector  of,  &c.  or  to  his  lessee,  &c.  the  tenth 
^hsmbUf  not.  ^{y^  qj.  rider  of  all  such  com,  in  lieu  and  satisfistcdon  of  the  tithes 
of  com  and  hay  produced  in  the  same  year  on  the  lands  of  suck 
occupier/' 

The  defendants  did  not  make  out  their  case  by  evidence,  and  the 
Chief  Baron  declined  giving  any  opinion  as  to  the  legality  of  the 
custom  of  commuting  the  tithe  of  one  species  of  tithable  matter  by 
tender  for  another,  observing  that  it  was  a  very  singular  custom, 
and  one  which  had  never  before  been  brought  under  his  notice;  that 
he  was  not  aware  of  any  instance  of  such  a  custom  having  been  sub- 
mitted to  the  consideration  of  a  court,  and  that  it  appeared  to  him 
to  require  the  support  of  authority,  and  none  had  been  mentioned. 
Account  decreed  with  costs,  {b) 

(a)  See  also  Hooper  v.  Letheridg^  Bun.  291.  and  Stnnnock  ▼.  Higpnson,  ibid.  3.     Ciiatoma 

tujtra  702.     BaUey  y.  WorraU,  Bun.  115.  supra  much  resembling  this    in   principle  wero  held 

«S2.  good. 

(^)  In  Sarher  v,  Chrk§^  1  Wood't  Deer.  375., 
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M.  1  Geo.  IV.    A.  D.  1820.    Scac.  '^*"' 

LeatAes  v.  Neantt  jun.  and  Calcj  (Occupiers  in  MqHd.)  P.  Ccno^  ▼. 
t/iotTie,  W.  Cawthorrie  sen.  T.  Mcylin^  Executor  of  J.  Maylin^  ^*'**** 
(Occupiers  in  Sutton.)  The  Dean  and  Chapter  of  Ebf,  (Patrons 
o{  Mepal  and  SuHon^  Lords  of  the  Manor  of  both  Parishes,  and 
claiming  to  be  impropriate  Rectors  of  part  of  the  Great  Tithes  of 
SuUm.)  T.  ClarksoHj  (Sub-lessee  of  the  Fellows  of  Jesus  College.) 
Richard^  Lord  Bishop  of  Bath  and  WeUs.  (£.  R.  Raynevy 
JV.  D.  Plamplinj  and  T.  P.  Foleyf)  Fellows  of  Jesus  College,  and 
Lessees  of  the  Dean  and  Chapter  of  My.    [8  Pri,  562.] 

By  the  decree  made  on  the  hearing  of  this  cause,  in  Jufyf  1817*,  •  See  lu-* 
the  Lord  C.  B.  decreed  an  account  to  be  taken  of  all  the  tithes  P'*  ^^^^ 
claimed,  except  milk  of  lands  in  the  occupation  of  Newitt  and  Cole^  ^^ 
in  the  parish  of  Mepalj  and  he  directed  the  following  issue  to  be  claimed 
tried,  whether  there  existed  as  pleaded  a  modus  of  \s.  for  every  Sramit 
milch  cow,  in  lieu  of  the  milk  of  such  cow;  the  defendants  Neooitt  tithes,  and 
and  Oile  to  be  plaintiffi,  and  the  plaintiff  to  be  defendant  |^  ^^ 

An  account  was  also  decreed  of  the  small  tithes  of  the  tithable  the  rector, 
matters,  except  milk  and  calves,  taken  from  the  lands  within  the  and  their ' 
vicarage  of  Sutton^  in  the  occupation  of  the  defendants  P.  Cawthome^  J*^'?**®' 
W.  CcetDthome^  and  Maylin^  and  the  following  issues  were  directed  The  rector 
to  try  vidhii 

^  lessees  la- 

Ist  The  plaintiff's  aright  as  vkar  to  the  great  tithes  of  the  lands  dsted  on 
in  the  occupation  of  the  same  defendants  in  North  Fen^  8cc.  part  of  ^^  ^^* 
a  certain  district  of  marsh  land  in  Sutton^  in  which  issue  the  plain*  amined  wit. 
tiff  in  equity  was  to  be  plaintifi^  and  the  defendants  the  dean  and  3S^JJ*** 
chapter  of  jB^,  were  to  be  defendants.  decreed  an 

2dly.  A  modus  of  5d.  for  every  milch  cow,  in  lieu  of  the  tithe  of  ^^^ 
milk  of  such  cow,  and  tithes 

Sdly.  A  modus  of  a  halfpenny  for  every  calf  fallen  or  dropped  in  ^"^S^ 
the  parish,  in  lieu  of  the  tithe  or  tenth  part  of  the  price,  if  sold.  •«<*  issues 

In  these  two  last  issues,  the  defendants,  the  Ccewthomes  and  du»e»,  u^ 
Maylin  (the  occupiers  in  Sutton^)  were  to  be  plainlifis,  and  the  ''**®?^^*^ 
plaintiff  was  to  be  defendant.  in  question 

belonged  to 
the  recibr  or  ^car.  The  rector  accepted  the  last  issue  and  went  to  trial.  The  plaintiff  (in  equity) 
ftiled  in  the  issues  on  the  modutes  with  the  occupiers,  and  succeeded  on  the  issue  tried  with  the  rector 
as  to  the  great  tithes  claimed.  The  cause  coming  om  to  be  heard  on  tbepostea  for  further  directions,  it 
was  ordered,  that  the  plaintiff  (in  equity)  should  pay  the  defendants  the  costs  of  the  issues  in  which  he 
foiled :  and  decreed  that  the  defendants,  the  rector  and  his  lessees,  should  pay  the  plaintiff  (in  equity) 
the  costs  arising  from  the  interrogatories  and  depositions,  and  otherwise,  occasioned  by  the  commis- 
sions, issued  by  the  rector  for  the  examination  of  witnesses  to  be  tazedr  and  the  costs  of  the  issues 
at  law,  and  the  subsequent  proceedings  thereon ;  the  lessees  were  decreed  also  to  pay  the  plaintiff  the 
costs  incurred  by  the  jplaintiff,  in  executing  a  commission  for  the  examination  of  witnesses  on  thcsr 
parts.  The  sub-lessees  not  having  examined  witnesses,  nor  taken  any  step  to  put  the  plaintiff  to 
vnnecesaary  expense,  his  costs  were  ordered  to  be  paid  him.  The  court  of  Exchequer  never  dirtcti 
costs  ordend  to  be  paid,  to  be  taxed  as  between  attorn^  and  client. 

Uo  i 
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18dO.         The  plaintiff  declined  to  take  any  of  the  issues  decreed,  except 
"xZith^  ^  ^  ^^  daim  of  tfie  great  tithes  in  Sutton;  that  was  tried,  and  tb© 
plaintiff  in  equity  succeeded  in  establishing  his  right  so  claimed. 

The  cause  came  on  to  be  heard  on  the  poslea  for  further  direc- 
tions on  the  2Sd  November j  1819,  when 

Jervis  and  Baithh/y  appeared  for  the  plaintiff. 

Clarke  and  Nerdand,  for  the  defendant,  the  dean  and  chapter  of 
Efy. 

Boteler  and  Richards^  for  the  defendants,  Newittj  Cde,  the  Caw- 
thomesy  and  Maylin. 

Dawdeswell  for  the  defendant,  Clarhon ;  and 

Blake  for  the  defendant,  the  Bishop  of  Bath  and  Wdkf  and  the 
other  lessees  of  the  dean  and  chapter  oi^Ely. 

The  sole  matter  remaining  to  be  disposed  of  in  this  stage  of  the 
causes  was  the  question  ofcosts  between  the  parties,  and  particularly 
the  apportionment  as  between  the  several  different  defendants*  It 
was  principally  agitated  as  it  affected  the  dean  and  chapter  oiEhfj 
who  contended,  that,  being  involuntary  parties  to  the  suit,  and  not 
litigants,  having  been  made  defendants  by  amendment,  because  the 
plaintiff  could  not  proceed  unless  they  were  made  parties,  and  hav- 
ing themselves  no  direct  or  immediate  interest  in  the  event,  they 
ought  to  be  allowed  the  costs  of  the  suit,  which  proved  in  the  result 
to  be  a  very  difficult  and  intricate  one,  and  Bemey  v.  Eyre  (a)  was 
(Cited. 

On  the  other  hand  it  was  urged,  that  the  dean  and  chapter  were 
parties  interested  in  the  cause,  and  having  set  up  a  claim  which 
they  could  not  support,  they  ought  to  pay  their  full  proportion  of 
costs.  They  had  attempted  to  avail  themselves  of  an  advantage 
from  the  suit,  and  had  mrch  embarrassed  the  plaintiff  by  the  de- 
fence which  they  had  set  up,  and  in  consequence  were  no  longer  a 
merely  formal  party.  That  defence  they  had  feiled  in,  after  having 
examined  witnesses  to  prove  it.  Their  situation  was,  therefore,  re- 
duced to  the  ordinary  case  of  defendants  failing  in  their  defence 
9nd  they  ought,  consequently,  to  pay  their  full  proportion  of  the 
costs,  or  at  least  such  costs  as  they  had  been  the  means  of  adding 
to  the  expences  of  the  suit. 

On  the  part  of  die  defendant,  darkson^  it  was  urged  that  be 
would  a  fortiori  be  entitled  to  be  paid  his  costs,  as  he  was  a  party 
merely  formal  ^nd  had  been  altogether  passive  in  the  course  of  the 
cause. 

The  Lord  Chief  Baron.  —  I  take  it  to  be  the  clear  law  of  the 
court,  that,  generally  speaking,  a  decree  can  only  be  made  against 
^bc  party  IiAbl^  to  account,  and  an  account  can  only  be  takeuagaiast 
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the  occupier,  and  there  can  consequently  be  no  decree  agidnst  any  1890. 
other  person.  It  is  difficult  to -say  that  any  d^ree  can  be  made  "737!!" 
against  the  owner  of  the  estate,  and  the  court  cannot  give  costs  ▼. 
against  a  party  against  whom  it  can  make  no  decree. 
'  The  plaintiff's  proper  course,  in  the  first  instance,  was  to  have 
confined  his  bill  to  the  occupiers,  and  in  point  of  law  he  could  not 
insist  on  any  other  persons  being  made  parties.  It  is,  however, 
oftentimes  very  convenient  for  a  plaintiff,  and 'sometimes  even  very 
necessary,  to  have  other  parties  before  the  court,  and  in  this  case  it 
might  have  been  difficult  for  the  pliuntiff '  to  have  avoided  making 
the  dean  and  chapter  and  their  lessees  defendants.  There  is  cer« 
tainly  nothing  litigious,  as  has  been  observed  in  the  defence  set  up 
by  the  dean  and  diapter,  but  they  might  have  been  told  that  they 
made  a  defence  which  they  could  not  succeed  in.  They  relied  on 
the  argument  and  decree  of  the  court  of  Equity,  and  it  is  clear  ihat 
ever  since  Lord  Nortkingtan^s  time  such  a  defence  could  not  be 
sustained.  The  plaintiff  proceeded,  notwithstanding,  to  a  hearing 
of  the  cause  agaiAst  the  occupiers,  and  the  other  parties,  the  dean 
and  chapter  insisting  on  a  title  to  the  tithes,  or  to  some  of  them. 
They  and  their  lessees,  however,  do  not  content. themselves  with 
merely  putting  in  an  answer  insisting  on  thdr  title,  but  they  take 
part  with  their  occupiers,  and  mingle  in  the  cause.  They  actually 
go  into  evidence  in  support  of  their  case,  and  examine  witnesses^ 
and  they  thereby  caused  a  very  considerable  increase  of  expence  to 
the  plaintiff.  If  they  had  not  done  so,  I  might  have  thought  that 
they  were  not  liable  to  pay  the  plaintifi^s  costs  down  to  the  hearing. 
Whether  I  should  have  given  them  costs  is  another  matter. 

When  the  cause  came  to  a  hearing,  it  turned  out  to  be  one  of 
very  considerable  difficulty,  and  it  occupied  a  great  portion  of  time. 
The  court  then  were  of  opinion,  that  the  plaintiff  had  not  satisfac- 
torily established  his  case,  and  being  desirous  that  other  evidence 
should  be  furnished,  affi:>rding  more  satisfactory  information  than 
could  be  derived  from  depositions  on  paper,  issues  were  directed. 
One  was  to  try  a  modus  set  up  by  the  occupiers  of  lands  in  Mepal, 
and  in  that  the  plaintiff  iailed  of  course;  therefore  he  must  pay  the 
costs  connected  with  that  part  of  the  cause.  In  two  other  issues 
directed  to  try  the  moduses  set  up  in  Sutton  he  also  failed.  The  - 
cost  of  those  also'must  be  paid  by  him.  In  all  other  respects,  how-> 
ever,  and  in  the  most  important  issue  he  succeeded,  and  if  he  is  to 
pay  the  costs  where  he  has  foiled,  it  is  surely  no  more  than  just 
that  he  should  receive  costs  where  he  has  succeeded. 

The  difficulty  of  the  case,  and  the  length  of  time  which  it  occu- 
pied, I  must  put  out  of  the  consideration,  because  the  difficulty 
did  not  arise  from  the  principles  of  the  decree,  but  from  the  fiicts  of 
the  case. 
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1890.  The  dean  and  chapter  having  made  themselves  efficient  parties, 
*7~r7  and  having  taken  an  active  part  in  the  defence,  by  which  thej  ang> 
▼.  mented  the  expence  of  the  suit,  it  seems  to  be  just  that  they  should 
pay  all  the  costs  incurred  before  the  hearing,  whidi  were  occa- 
sioned by  their  examination  of  witnesses.  That  examination  was 
altogether  unnecessary*  They  might  have  done  without  it;  but 
having  taken  that  course,  it  is  but  reasonable,  I  think,  that  thqr 
should  pay  the  costs ;  I  shall,  therefore,  order  that  the  dean  and 
chapter  pay  the  costs  of  the  interrogatories  and  depositions  under 
the  commissions  issued  by  them  for  the  examination  of  witnesses 
in  this  cause. 

After  the  hearing  the  dean  and  chapter  ^till  proceeding,  ac- 
cepted an  issue ;  and  they  certainly  were  not  bound  to  do  so.  They, 
therefore,  acted  voluntarily  in  so  doing*  They  put  the  plaintiff  to 
further  litigation  by  that  step,  and  the  parties  having  gone  to  law, 
costs  must  be  paid  to  him  who  succeeded.  The  dean  and  chapter 
failed ;  they  must,  therefore,  pay  to  the  plaintiff  the  costs  of  the 
trial  of  the  issue,  that  is,  all  the  costs  incurred  after  the  hearing. 

The  occupiers  stand  in  the  common  case  of  occupiers.  They 
do  not  dispute  whether  one  or  the  other  of  them  are  liable.  They 
only  say  the  plaintiff  is  not  entitled  to  costs.  In  this  case  the  dean 
and  chapter  are  identified  with  the  occupiers :  they  are  all  as  one 
person  in  many  respects.  The  only  distinction  is,  tlie  plaintiff  must 
have  his  costs  as  against  the  occupiers  from  the  beginning,  and  as 
against  the  dean  and  chapter,  as  I  have  already  pointed  out. 

With  respect  to  the  defendant  Clarkson^  as  he  has  not  examined 
any  witnesses,  and  as  there  was  no  absolute  necessity  for  irmting 
him  a  party,  because  the  plaintiff  might  have  gone  on  without 
making  him  a  defendant,  his  costs  must  be  paid  by  the  plaintiff  I 
do  not,  however,  mean  to  say  that  any  blame  attadbes  to  the  plaint- 
iff, for  having  out  of  abundant  caution,  perhaps,  made  him  a  de- 
fendant ;  but  as  I  can  make  no  decree  against  hisi,  the  plaintiff  must 
pay  him  his  costs. 

The  Bishop  otBaih  and  JTeUsy  and  the  other  lessees,  are  in  pari 
casu  with  the  dean  and  chapter,  inasmuch  as  they  have  occasioned 
costs  to  be  incurred  by  the  examination  of  witnesses,  and  those  they 
must  also  be  decreed  to  pay  to  the  plaintiff.  Had  they  not  occa- 
sioned any  such  expence^  they  would  have  been  in  the  same  situa- 
tion with  darhofL 

Dawdemdlf  at  the  conclusion  of  the  Lord  Chief  Baron's  judge- 
ment, applied  on  the  part  of  QarksoHf  that  directions  might  be 
given  in  the  order  to  be  drawn  up  for  taxing  the  costs,  that  they 
should  be  paid  to  him  as  between  attorney  and  client;  but 

The  Lord  Chief  Baron  observed^  that  it  was  an  invariable  rule 
in  this  court,  never  to  make  any  such  order.   He  said,  he  was  aware 
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that  the  Lord  Chancellor  does  sometimes  so  order,  bat  that  it  wjbs     1M0« 
what  he  never  should  do ;  as  he  much  approved  of  the  di£ferent 


Nmitt. 


practice  of  this  court  in  that  respect,  from  experience  of  the  evik     ^  ▼ 
attending  the  present  course  in  the  court  of  Chancery. 

The  following  decree  was  afterwards  drawn  up.  The  bill  to  be 
dismissed,  with  costs,  as  against  defendant  Clarksofij  to  be  taxed  by 
the  deputy  remembrancer,  and  paid  by  the  plaintiffi: 

It  was  also  ordered  to  be  referred  to  the  deputy  remembrancer 
to  tax  the  plaintiff's  costs  to  the  hearing ;  and  he  was  to  distinguish 
what  costs  had  been  incurred  by  the  plaintiff  for  interrogatories, 
depositions,  and  otherwise,  occasioned  by  the  commissions  issued 
by  the  defendants,  the  dean  and  chapter  of  J5i^,  for  the  examination 
of  witnesses  on  the  part  of  the  defendants  the  Bishop  of  Bath  and 
WeUsy  and  the  other  defendants,  the  lessees  of  the  dean  and  chap-' 
ter  of  Ely,  who  were  to  pay  the  plaintiff  such  costs.    And  the  re- 
mainder of  the  plaintiff's  costs,  when  taxed  as  aforesaid,  to  be  paid 
by  the  defendants  T:  Newitt  the  younger,  and  Wnu  Ccle,  P.  Caoh 
thomey  W.  CawtAome  the  younger,  and  T.  Maj/Un,  the  occupiers  to 
the  plaintiff.    And  it  was  referred  to  the  deputy  remembrancer  to 
tax  the  plaintiff's  costs  of  the  trials  of  the  issues  at  law,  in  which  he 
succeeded  against  the  defendant  the  dean  and  chapter  of  jB^,  and  of 
the  subsequent  proceedings  thereon,  to  be  paid  by  defendants  the 
dean  and  chapter  of  Ely.    And  he  was  also  to  tax  the  defendants 
(the  occupiers)  their  costs  of  the  suit  as  to  the  tithes,  demanded  in 
kind  of  tithable  matters  covered  by  the  moduseSf  in  respect  of  which 
issues  had  been  directed,  and  which  the  plaintiff  had  declined  try- 
ing,  to  be  paid  to  the  defendant's  clerk  in  courts 

The  deputy  remembrancer  to  tax  the  plaintiff  his  subsequent 
costs  of  the  suit,  to  be  paid  by  all  the  defendants,  except  the  defend- 
ant Clarhson. 

Boieler  now  moved,  on  the  part  of  the  several  defendants,  the 
occupiers,  pursuant  to  notice,  that  one  of  the  masters  should  review 
the  taxation  of  the  plaintiff^s  costs  in  this  cause,  and  tax  off  all 
such  costs  as  were  allowed  the  plaintiff  as  against  the  dean  and 
chapter  of  Ebfy  in  respect  of  their  separate  defence ;  and  that  the 
defendants,  the  occupiers,  might  be  allowed  such  costs,  to  be  added 
to  their  costs  when  taxed. 

Jervis  appeared  for  the  plainti£^  and 

Clarke  for  the  defendants,  the  dean  and  chapter  of  Ebf^  to  op- 
pose the  motion ;  which 
.  The  court  refused,  With  costs. 
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*^°*  M.  1  Geo.  IV.     A.  D.  1820.    Scac. 

Fortman    j^^^^^j^^  and  Hotchj  Assignees  of  ^n^A/' (a  Bankrupt),  Lessee  of 
SotUhwoodU  vicarial  Tithes,  v.  Soutkwood. 

Nov.  S5.  Same  Plaintifis  v.  different  Defendants  in  Five  other  Suits. 

[8Pri.5720 

iw  h^  JjERrzs  moYed,  that  the  above  suits  might  be  consolidated,  and 
obtained  by  Considered  as  one  suit ;  and  that  the  defendants  might  be  at  liberty 
^plaintiff,  ^  ^^^  j^^  a  joint  and  several  answer  thereto. 

in  a  suit  for  This  motion  was  made  on  an  affidavit  of  one  of  the  defendants, 
^^1^!  stating  that  the  bankrupt,  as  lessee  of  the  vicar  of  Pitmtnster  {Somer-^ 
came  bank-  set)^  Michaelmos  Term,  54  Geo.  3.  filed  one  bill  against  all  the  de- 
^fc^t*an  fendants,  occupiers  of  lands  in  the  parish,  except  one  for  the  tithes, 
appeal  horn,  ^he  defendants  answered,  aiid  witnesses  having  been  examined, 
ment*^  the  cause  was  heard,  and  an  account  decreed.  The  defendants, 
pending  in  conceiving  that  they  were  entitled  to  an  issue  to  try  the  modules  set 
of  Loida,     np  by  them,  appealed  to  the  House  of  Lords,  which  appeal  was 


'V'"^  ^,  3  then  pendmff.      The  deputy,  remembrancer  afterwards  made  his 

■igneetfiled  J^  u-  u  a    \J 

six  different  report,  which  was  confirmed. 

Sb?d^^      The  affidavit  then  stated,  that  the  present  plaintiffs  (who  were, 

defendanta    on  the  bankruptcy  of  Wright^  made  plaintiffs  in  the  original  cause 

[^jj^^.'     as  his  assignees),  before  the  cause  came  on  to  be  heard,  after  the 

the  court      decree  had  been  pronounced,  filed  these  six  several  bills,  praying 

motion  to     ^^  seixae  accounts  as  had  been  prayed  against  them  in  the  first  single 

consolidate   bill ;  and  that  the  plaintifis  had  instituted  many  other  suits  against 

n^  would'   other  occupiers ;  and  it  concluded  by  the  deponent  expressing  his 

thej  order    belief  that  such  suits  were  unnecessarily  multiplied  for  the  sole 

ceedings  in  purposc  of  causing  the  defendants  vexation  and  expence. 

all  the  suits       j^.  ^^A  urffed,  that,  under  the  circumstances  of  Uiis  case,  the  ap- 

but  one  ,.       .  n  »  \  11  j  «  1  1  1 

should  be  plication  was  fair  and  reasonable,  and  ought  to  be  granted,  on  the 
alf^'*Mbe  P™^P^^  ^^  which  the  practice  was  now  universally  adopted  in  the 
determined  courts  of  law,  of  consolidating  actions  in  all  cases  where  it  appeared 
nono£^  ^^^  ^^^  whole  qucstiou  between  the  parties  might  b#  disposed  of 
one.  in  one  suit,  whereby  expence  and  trouble  might  be  saved  on  all 

sides.  And  it  was  submitted,  that,  in  this  case,  the  application 
was  firee  from  any  objections  which  might  be  urged  in  the  case  of 
a  common  suit  for'  tithes  immediately  between  the  clergyman  and 
occupiers,  as  the  plaintiffi  were  merely  the  assignees  of  a  bank- 
rupt, who  was  lessee  of  the  vicar  to  whom  the  tithes  belonged ;  and 
it  was  a  simple  question  of  right  between  the  parties,  which  only 
awaited  the  determination  of  the  appeal. 

Martin  opposed  the  motion,  submitting  that  there  was  no  ana- 
logy between' cases  of  suits  for  tithes  and  actions  at  law.  He  con- 
tended, that,  on  every  principle,  the  present  plaintifl^  were  to  be 
considered  as  standbg  in  the  situation  of  the  vicar,  and  insisting 
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on  his  rights.    An  insuperable  objection  to  this  motion  was,  that     1820. 
the  eflect  of  it  would  be  to  enable  a  whole  parish  to  combine  sue-     ^,._ 
cessfuUy  against  the  parsou  so  as  to  oppress  and  harass  him  in  pur-        ▼. 
suing  his  legal  remedy,  by  placing  him  under  many  disadvantages. 
He  also  urged,  that,  by  a  consolidation,  the  plainti£P  would  be  tied 
down  to  proceed  with  the  suit  at  the  risk  of  .costs,  when  it  may 
happen  that  he  might  find,  with  respect  to  some  of  the  defendants, 
that  the  suit  ought  to  be  stopped,  and  it  was  impossible  to  say  that 
the  defences  would  be  the  same.  Some  of  the  defendants,  too,  might 
be  disposed  to  submit  and  settle  with  the  plaintiff,  without  further 
litigation,  and  some  might  have  a  good  defence,   whilst  others 
may  not. 

He  cited  a  case  of  Davies  v.  MoseUy^  wherein  a  similar  applica- 
tion was  made  to  this  court  in  May  last,  which  was  revised,  with 
costs;  and  he  stated,  that  another  motion  of  the  same  kind  had 
been  made  in  the  original  suit  in  this  case,  and  refused. 

The  Lord  Chief  Baron  (with  whom  Graham  and  Garrotw^  Barons, 
concurred),  adopting  the  argument  pressed  in  opposing  the  mo- 
tion, declared  it  to  be  his  decided  opinion,  that  there  could,  be  no 
ground  stated  on  which  this  sort  of  application,  which  was  unpre- 
cedented in  a  court  of  equity,  could  be  sustained! 

Woodf  Baron,  on  the  contrary,  expressed  a  strong  conviction, 
that  this  was  a  very  proper  application,  and  made  in  a  case  which 
fully  authorised  it,  and,  therefore,  it  ought  to  be  granted. 

His  Lordship  said  there  was  no  reason,  on  which  the  practice  in 
the  courts  of  law  had  been  founded,  which  would  not  apply  to  suits 
of  this  nature :  and  the  objections,  if  there  were  any,  to  the  practice 
in  courts  of  Equity,  might  be  urged  against  it  in  courts  of  law.  If 
the  suits  could  not  be  consolidated,  at  least  there  could  be  no  objec- 
tion to  staying  the  proceedings  in  all  but  one,  the  decree  in  which 
might  bind  the  whole.  The  greatest  advantages  to  all  parties 
had  been  found  to  result  from  such  a  practice  in  cases  of  actions 
upon  polici^,  agidnst  several  underwriters,  which  had  been  intro- 
duced with  so  much  success  by  Lord  Mansfield^  whereby  all 
the  expence  and  delay  of  multiplicity  of  suits  were  avoided ;  courts 
of  equity,  in  adopting  a  similar  practice  might,  as  the  courts  of 
law  were  in  the  habit  of  doing,  oblige  defendants,  who  come  to 
make  the  application,  to  submit  to  any  reasonable  terms  which 
might  tend  to  facilitate  the  enquiry  into,  the  justice  of  the  case,  (a) 

Motion  refused,  without  costs. 

(a)  See  Xeighley  v.  JDMcm,  nipra  1649. 
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Sittings  after  M.  1  Geo.rV.    A.D.  1820.     Scac 


iT  Taylor  ▼•  Cook  and  another.  [8  Pri.  650.] 

^         Tn.L^  C^B^  -Thi,  ^  .hi*  „.  ^  ^y^ 

The  plain-  ™^°^  ^  ™^^  ^^7  ^^  ^^7  much  distressed  me,  on  account  of  the 
tiff;areo-  difiScnlties  which  it  presents.  This  bill  was  filed  by  the  Rev.«7Mif 
TOrt^*^  Taylor^  who  is  the  vicar  of  WiUand^  in  the  county  o(  Deoon^  and 
daimto  has  been  vicar  there  from  1817>  against  Nathaniel  Cook  and  J<^ 
hay,  maiSnd  Badfordj  who  are  two  of  the  occupiers  within  that  parish,  and  the 
out  a  clear  demand  of  the  bill  is  for  the  tithe  of  hay  and  agistm^it  daring 
was  opposed  1818  for  that  one  yean  It  appears  that^  on  his  induction,  the 
^'^wi^  vicar,  the  plaintiff,  agreed  to  take  162L  and  a  fraction  per  annum 
recitals  in  for  all  the  tithes  in  the  parish  until  April  1818,  when  the  defendants 
JK'^an*"**  declined  to  pay  their  proportions  of  that  sum,  insisting  that  they 
sitions,  had  a  right  to  cover  themselves  by  some  small  pecuniary  paym^its 
T?*""*  ^    in  lieu  of  certain  tithes. 

two  recent 

lectors  ad-  The  defendants,  in  their  answer,  admit  the  vicar^s  right  to  the 
2^^^^^^  tithe  of  a^stment,  so  that  there  must  be  a  decree  in  his  &vour  for 
9Mdu»e»  for  an  accouut  of  the  tithe  of  agistment  It  appears,  that  the  defend- 
and  Se  ^^^  Cookj  occupics  a  closc  or  parcel  of  meadow  land  in  the  parish 
compound,  of  WtUandj  containing  two  acres,  called  Stock  Meadono  ;  he  occu- 
|^[J^dtoa  P^^  Qo  more;  and  it  is  on  that  part  of  the  case  that  the  observ- 
STdirfi^  ations  which  I  shall  presently  have  to  make,  principally  arise.  The 
Talue.  defendant  John  Badford  occupies,  in  the  parish,  different  quanti- 
2J^  7**  ties  of  land,  of  difierent  descriptions,  amounting  in  the  whole  to 
dence  giren  thirty-two  ocres.  These  two  persons  both  insist  upon  the  follow- 
tMifinlSr  ^S  ifnodus  as  applied  to  the  tithe  of  hay,  for  every  acre  of  meadow 
ecclesiasti-  ground  in  the  parish  mowed  and  made  into  hay :  Stf.  at  Easter^ 
^dbT  ^  ^^^  ^^^  ^^^^  of  meadow  ground ;  and  for  every  acre  of  dry  ground, 
prohibition  or  land  grass  mowed  and  made  into  hay  1^.,  and  no  more.  Then 
■ssued^some  ^^  defendants  state,  in  their  answer,  a  great  many  other  modusesj 
few  memo-  as  being  payable  for  other  articles,  which  are  not  necessary  to  be 
books,'*^^  attended  to  here;  but  they  do  QOt  suggest  that  any  ofrthe  moAtses 
°»^?«       have  been  otherwise  paid  than  as  thev  mav  be  comprised  in  the 

mention  of  ,  /         ,  .in.!.,..,^ 

moduses  in  one  large  sum  agreed  to  be  paid  for  tithes  m  kind,  and  for  the 
a^<*eway.  fnoduses.  That  is  the  part  of  the  case  which  certainly  fumbhes 
held,  that     very  great  difficulty,  indeed,  and  principally  because  the  tnoduses 

c^c&iic  ^^^  ^^^  ^^  ^^^^  agreement,  separated  from  the  other  subject  matters 
endence,     of  the  general  composition. 

2iJ^°to  ^°^  ^  ^^  *^*^  ^^  evidence  first  produced  on  the  part  of  the 
direct  an  plaintiff  is  rather  by  way  of  anticipation  of  the  defendant's  case, 
money  pay,  *^°^  ^  ^^cd  as  a  reply  to  their  answers.  I  have  taken  it  as  it 
™«^  '  occurs,  beginning  with  die  evidence  for  the  plamtiff. 
a  rector's  Maty  WestcoU  says,  she  has  known  the  parish  for  fifty  years, 
and  never  heard  of  any  modus  till  half  a  year  ago.    It  may  be 
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obfenred  h«re  once  for  all,  that  throngfaottt  the  whole  of  this  case,     I8f 0. 
there  is  a  great  deal  in  the  depositions  which  is  not  eridence.    "^  , 
There  id  no  instance  of  any  modus  being  actually  paid  as  a  tnodusy        ▼. 
nor  of  any  distinct  reputation  respecting  any  modus,  .  I  do  not      ^[^* 
lay  very  great  stress  on  such  evidence  in  general,  but  I  think  it  ln(r  to  re- 
right  to  observe,  that  there  is  not  the  least  evidence  of  any  reput-  ^^i,SKm 
ation  of  any  modus  being  paid  in  any  part  of  the  parish,  and  the  with  hig 
moduses  insisted  on  are  parochial  moduses^  excepting  that  one  of  ^^ere! 
the  defendant's  witnesses  says,  that  he  has  heard  that  there  was  g^" 
some  modus  paid,  but  he  never  heard  what  the  sum  was.  entries  in 

John  Jutsom  is  the  next  witness.      He  says  he  occupied  fer  ^^<^.it 
fourteen  years  Stock  Mead,  which  is  the  meadow  now  9ccupied  by  duty  to 
the  defendant  Cooi;  that  it  contains  about  Hwo  acres  ;^that  it  has  "^'.'^^ 
been  occupied  ever  since  by  the  defendant  Cook^  who  is  the  owner  Testimonj 
of  it;  that  before  his  occupation,  one  John  Stone  occupied  it  for  ^|^?^^ 
ten  years.     He  says,  that  while  he  occupied  Stock  Meady  h^  paid  admiedble. 
to  the  rector,  Mr.  Dreooe^  the  annual  sum  of  65.  in  lieu  of  the  ^  anmr 
tithes;  which  sum,  in  his  estimation,  was  more  than  the  tithe  was  of  a  defend, 
worth ;  and  it  was  paid  by  the  former  occupiers,  as  he  understood,  ^i  ^  ^ 


So  that  we  see  here  is  a  payment,  hot  of  a  moduSf  but  a  payment  of 
a  sum  which  negatives  the  modus  as  laid,  as  strongly  as  can  be  preM^^ 
done;  for  instead  of  paying  2d*  an  acre,  as  is  said  to  have  been  !™^'^^ 
payable  formerly,  he  paid  6s. ;  and  he  says,  that  during  his  time  the  register, 
the  payment  of  6s*  for  the  hay  of  these  two  acres  never  varied.  uT^'^' 

Then  James  Tapscott  says,  that  he  lived  servant  with  one  of  the  in  a  suit  for 
▼icars,  the  Rev.  Henry  Walrond;  that  he  lived  with  him  fiReen  ^'|^*^ 
years,  up  to  the  time  Mr.  Walrond  died,  which  was  in  the  year  party  daim- 
1787.  During  all  the  time  he  lived  with  him,  he  says  there  was  l^e  aumT 
not  any  tithes  paid  in  kind  for  any  titheable  matters,  except  pigs,  title,  as  the 
geese,  and  honey,  which  articles  are  excepted  in  the  composition ;  der^oie* 
all  the  rest,  therefore,  were  included  in  the  general  composition,  ^^^  |^ 
which,  during  the  time  he  received  the  payments,  did  not  vary ; 
and  he  says  t^iat  he  never  heard  of  any  modus  for  any  article  of 
tithe  till  the  commencement  of  this  suit 

Tlie  next  witness  is  Robert  Ehbelsj  who  has  known  the  parish 
forty  years.  He  says,  he  neVer  heard  of  any  modus  i  that  his 
lather  occupied  land  in  the  parish  for  nineteen  years,  and  always 
compounded  at  a  fixed  sum,  which  never  varied ;  he  succeeded 
his  &ther,  and  they  always  paid  a  composition  for  all  tithes,  ex- 
cept for  pigs,  geese,  and  honey;  these  he  did  not  enter  into  a 
composition  for.  The  sum  so  paid  by  his  &tiier  and  himself  was 
5L  105.,  and  was,  to  the  best  of  his  judgement,  a  fidr  compensation 
for  the  tithes  arising  by  the  lipids  for  which  the  same  was  paid,  in 
case  the  same  had  been  taken  in  kind,  except  pigs,  geese,  and 
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1S20.  honey;  and  if  the  titbe  of  hay,  which  we  all  know  is  a  very  im* 
y^  .^  portant  tithe»  had  been  covered  by  a  small  modus^  it  must  have 
▼•  made  a  con^derabifrdi&renoe;  aiul  more  especially  when  we  re- 
collect that  this  Stock  Meadxm  paid  6s>  in  respect  of  two  acrea 
He  does  not  recollect  that  any  modus  or  moduses  were  allied  to 
be  pliable  in  lieu  of  tithes  of  hay,  or  for  any  other  tithes  in  the 
parish*  He  says,  that  during  his  occupation,  he  paid  to  Mr. 
Dreae^  the  succeeding  rector,  5U  lO^*,  without  any  alteration  or 
variation,  by  half  yearly  payments ;  that  in  paying  such  composi* 
tion  he  paid  a  fair  compensation;  and  that  in  so  doing  thd  witness 
did  not  take  into  consideration  any  allq;ed  modm  or  moduses  for 
my  tithable  matters  or  things,  because  he  did  not  know  of  any 
such  modus  or  moduses. 

Samuel  Evans  is  the  next  witness  whose  evidence  is  mat&ial. 
He  says,  his  mother  paid  2L  per  annum^  in  half  yearly  pajrments, 
as  an  annual  composition , for  tithes  in  kind:  that  he  afterwards 
paid  the  same  sum  himself  and  considered  it  a  fiill  compensation 
for  all  the  tithes  in  kind,  in  respect  o^  and  arising  from  all  the 
lands  he  occupied,  in  case  the  same  had  been  taken  in  kind.  He 
says,  that  he  has  heard  that  the  manner  in  which  the  sum  was  paid 
by  the  occupiers  in  lieu  of  tithes,  was  by  a  rate  agreed  on  b^wera 
them  and  the  rector;  and  that  in  making  such  composition,  he 
did  not  take  into  consideration  any  alleged  modus  or  moduses  for 
hay,  and  that  he  never  heard  of  any  such  modus  tiU  two  years  ago, 
^ich  is  about  the  time  this  suit  commenced. 

There  are  then  a  great  many  other  witnesses  examined,  all  of 
whom  give  evidence  to  the  same  effect  The  last  is  Robert  Seaman: 
he  also  occupied  lands  in  this  parish,  and  paid  a  composition  for 
tithes  to  .the  full  value;  he  did  not  consider  the  composition  as  a 
fixed  and  invariable  payment;  he  did  not  consider  it  as  a  modusy  for 
he  never  heard  any  thing  of  a  modus  while  he  lived  in  the  parish, 
which  was  about  thirty-five  years.  He  says  the  defendant  Cook 
piud  65.  for  Stock  Meadow. in  the  witness's  time,  which,  according 
to  his  judgement,  was  more  than  a  fiur  compensation  for  the  tithe^ 
if  it  had  been  taken  in  kind.  ,  He  never  heard  of  any  modus  till  the 
stir  was  made.  He  then  proceeds  to  state  the  composition  paid 
by  others,; which  he  considers  to  have  been  quite  equal  to  the  real 
value  of  the  tithes,  if  they  had  been  taken  in  kind. 

^e  see  there  is  no  positive  reputation,  of  any  modus  spoken  of 
in  the  whole  of  this  evidence.  There  is  no  evidence  of  payment  of 
any  modus  directly  or  indirectly,  nor  are  moduses  at  all  taken  into 
consideration  in  forming  the  composition ;  and  if  the  moduses  were, 
included,  qua  moduses,  in  the  composition,  it  certainly  was  done 
without  the  attention  of  any  body  being  drawn  to  it;  for  it  is  quite 
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dear,  that  the  occupiers  thought  they  paid  the  full  value  of  all  182Q. 
their  tithes;  and  it  is  also  clear  that  Cook^  in  paying  for  tliese  two  jvwfar 
acres,  the  6s.  paid  it  by  way  of  composition  for  the  tithe,  and  in  ^\ 
lieu  of  the  tidies  in  kind.  Now  thus  fiur  this  is  certainly,  in  itself 
and  standing  alone,  an  extremely  strong  case,  and  if  this  were  all 
the  evidence,  I  should  feel  it  impossible  to  hesitate ;  I  must  have 
pronounced  a  decree,  without  the  least  doubt,  in  &vour  of  the 
plaintifil  Although  it  is  a  very  distressing  case,  where  we  see 
strong  symptoms  of  the  existence  of  fnodusesj  the  evidence  of  which 
may  be  very  much  affected  by  the  habit  in  the  parish,  of  mixing  up 
the  moduses  with  the  jtitbable  matters  payable  in  kind,  in  making 
compositions  for  the  tithes  \  yet  here  it  is  quite  clear  from  the  evi« 
dence,  that  there  is  no  di£5culty  of  that  sort  made  originally  on  the 
part  of  the  occupier,  for  they  computed  the  value  of  the  tithe  ac- 
cording  to  the  value  of  the  tithe  in  kind,  not  calculating  on  any 
thing  in  respect  of  any  modus. 

But  then,  on  the  other  side,  there  is  evidence  given  in  support 
of  the  modus  of  great  importance  certainly.     There  were  proceed- 
ings in  the  ecclesiastical  court  in  the  year  1630,  and  it  is  clear 
from  the  books  that  have  been  produced,  that  a  question  was  made 
i^especdng  moduses  in  a  case  of  Hall  v.  BinfbrdL    Hall  was  then 
rector  of  the  parish,  and  Bir^ord  an  occupier ;  but  tliese  entries, 
which  appear  to  be  minutes  of  acts  of  the  court,  and  are  blended 
in  a  confused  manner,  contain  no  precise  information,  excepting 
that  such  suits  were  depending  between  these  two  parties ;   Hall 
the  rector,  and  Binford  and  Book^  who  occupied  lands  m  the 
parish.     It  is  to  be  collected  from  these  acts  of  the  court,  however, 
that  on  the  10th  di  December^  1632,  ffn/br^f  obtained  a  prohibition, 
which  may  be  seen  in  the  proceedings  of  tl\fe  Ecclesiastical  Ck>uit, 
by  which  those  proceedings  were  certainly  sus))ended.     But  that 
appears  also  to  have  been  only  as  to  part  of  the  things  demanded ; 
for  in  the  following  month  of  January ^  1633,  the  court  proceeded 
ID  the  dispute  as  to  the  tithes,  with  respect  to  which  they  were  not 
prohibited,  and  one  was  for  the  tithe  of  lambs,  &c     I  mention  this 
to  shew  that  the  prohibition  did  not  go  at  all;  and  that  from  this  it 
appears  probable,  that  the  prohibition  issued  on  account  of  a  modus 
or  moduses  for  the  tithe  of  some  of  the  other  things  which  were  de- 
manded, but  what  those  things  were  does  not  at  all  appear.     What 
the  modus  was,  what  the  composition  was,  or  for  what  the  prohibi* 
tion  went,  does  not  appear  now.     It  is  very  much  to  be  wished, 
beyond  all  doubt,   that  some  of  these  things  were  ascertained. 
They  may  appear  in  the  prohibition ;  and  if  that  could  be  found, 
it  possibly  might  throw  some  light  on  th^  subject      However, 
all  that  now  appears  from  the  acts  of  the  court  is,  that  there  was 
a.  auit  concerning  the  tithes,  and  that  in  respect  of  some  of  themi 
Vol.  IV.  X  X 
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J8^6«  a  prohibition  went  If  the  prohibition  went  on  the  account  of  the 
j,^^.  moduses,  as  is  most  probable,  then  some  modus  must  have  been 
▼.  seriously  put  in  issue,  and  must  have  been  the  subject  of  discussion 
^^'  in  the  Ecclesiastical  Court  on  the  suing  of  the  prohibition.  Then 
the  answer  of  Hall  was  put  in,  and  there  I  do  not  see  any  allusioi^ 
made  to  any  other  act  of  the  court,  with  reference  to  any  cross 
suit,  or  any  libd  against  Hall*  Still,  however,  this  paper,  which 
is  described  as  his  personal  answer,  appears  to  be  found  in  such  a 
sitnation  amongst  the  records  of  the  roister,  that  I  cannot  ex- 
clude it  from  being  received  as  evidence ;  and  if  we  could  find  the 
proceedings  on  the  prohibition,  it  might  then  be  a  very  material 
piece  of  evidence  on  one  side  or  the  other.  In  that  paper  HaU 
admits,  that  every  parbhioner  had  been  used  to  pay  to  the  parson 
for  tithe  of  hay  of  the  ancient  meadow,  known  by  the  name  of 
Stent  Meadam^  2d*  an  acre,  and  not  otherwise;  but  he  does  not 
hint  at  all  at  Id.  per  acre  for  other  hay,  as  is  stated  in  this  suit; 
and  he  states  other  usual  payments  for  milk,  calves,  cider,  and 
herbs  and  roots,  but  he  omits  lambs.  The  prohibition,  accord- 
ingly, did  not  issue  with  respect  to  the  lambs,  so  that,  probably, 
tik^e  was  no  payment  for  them,  though  something  is  said  about 
4if.  a  lamb,  and  it  was  probably  abandcmed  on  account  of  die 
small  amount. 

.  This  paper,  which  purports  to  be  Halts  answer,  and  the  foor 
accompanying  papers,  were^  it  is  said,  produced  before  commission- 
ers in  the  time  of  Addand,  a  preceding  rector,  in  a  tithe  cause ;  and 
that  evidence  was  offered  merely  to  shew  that  it  was  not  recently 
fabricated  for  the  purpose  of  the  cause ;  but  that  it  was  at  that 
time  existing  in  the  register's  office,  and  has  been  there  ever  since 
probably.  An  objection  was  made  to  receiving  that  paper  in  evi- 
dence, but  I  did  not  consider  myself  at  liberty  to  exdode  it. 

There  are  next  some  receipts  produced ;  with  respect  to  those,  I 
must  say,  I  hardly  know  what  to  make  of  them.  They,  however, 
affi)rd  some  evidaace  certainly,  though  very  slight,  of  some  cus- 
tomary payments ;  I  observe,  also^  that  they  appear  to  be  receipts 
for  half  years.  I  do  not  remember  any  instances  of  moduses  being 
paid  half-yearly ;  it  is  a  very  uncommon  way  of  paying  tnodmes : 
that  is,  however,  merely  an  observation.  We  have  next  given  in 
evidence,  on  the  part  of  the  defendants,  these  very  exdraordiQaiy 
doeds ;  and,  really,  I  do  not  know  what  to  think  of  them.  The  first 
is  in  180>S,  when  Mr.  Dt^evoe  was  rector  of  the  parish ;  and  it  re- 
cites, that  certain  moduses^  or  customary  payments,  and  sc  on,  had 
been  paid  for  every  acre  of  meadow  .ground  mowed  and  made  into 
hay,  the  sum  of  2d,j  and  no  more,  for  one  year ;  and  also  ia  full 
satis&ction  for  the  tithe  of  meadow  hay  in  every  acre  of  dry^nround 
made  into  hay.  Id.     Here  they  state  the  two  moduses,  thongh  not 
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fts  stated  in  HalPs  supposed  answer.     Then,  after  admitting  those      1820. 
tnoduseSf  they  agree,  that  the  occupiers  sliall  pay  for  the  tithes  of     xayior 
the  parish  as  if  sdch  modus  did  not  exist :    for  example  (and  one      ^\ 
instance  will  suffice  in  this  alleged  parochial  modus),  CooVs  meadow, 
which  is  said  to  be  covered  by  the  sum  of  ^d.  as  a  modus,  is  to  pay 
Ids.  6d.    Thus,  while  they  insist  on  the  existence  of  these  moduses, 
they  do  not  stipulate  for  the   payment  of  them  as  moduses,  but 
include  them  in  the  composition  for  the  tithes  in  kind  at  their 
full  value.     A  provision,  it  appears,  was  introduced  in  the  deed, 
that,  at  the  time  of  entering  into  these  agreements  with  the  clergy- 
men, it  was  to  be  without  prejudice  to  the  moduses.     It  is  certainly 
a  very  singular  proceeding,  and  I  cannot  contemplate  it  with  any 
degree  of  patience.     With  respect  to  these  clergymen,  I  cannot 
conceive  what  could  be  their  inducement  to  make  the  admission 
of  the  existence  of  the  moduses,  for  I  cannot  impute  to  them  the 
roguery  of  committing  a  fraud  on  the  church  by  fumbhing  this 
evidence  against  themselves,  merely  that  they  might  have  the  sti- 
pulated increase  of  payment  by  thus  excluding  the  moduses.    That 
would  be  an  uncharitable  supposition,  and  one  that  I  do  not  think 
myself  justified  in  adopting  in  this  case ;    that  is  an  observation, 
however,  which  I  cannot  refrain  from  making  upon  the  i\io  agree- 
ments, and  the  deed  wherein  we  have  these  two  successive  clergy- 
men, first,  IV]  r.  Drewe,  and  then  Mr.  Nevccombe,  gravely  stating,  in 
the  recital,  that  these  moduses  were  the  only  payments  that  were  to 
be  made  to  them  for  the  tithe  of  hay ;  and  then  the  occupiers  pro- 
ceed to  agree  to  pay  a  great  deal  more,  infinitely  more  than  the 
moduses,  and  seem  to  calculate  on  the  full  value  of  the  tithe  in  kind ; 
still,  however,  protecting  themselves  as  well  as  they  can,  by  saying^ 
that  this  payment  shall  not  be  prejudicial  to  the  moduses,  which  are 
recited  in  the  deed.     With  respect  to  Cook's  meadow,  we  first  hear 
of  2d,  an  acre  being  due,  and  then  of  65.  an  acre  being  paid,  and  then 
again  of  ISs,  5d.  being  allowed  to  the  rector  for  the  same  two 
^acres,  and  that,  indeed,  certainly  does  not  seem  to  me  to  be  a 
very  large  sum  for  the  tithe  of  two  acres  of  meadow  hay.     Under 
all  these  circumstances,  upon  the  whole  case,  considering  what 
proceedings  were  had  with  respect  to  this  subject,  when  it  was  in 
the  Ecclesiastical  Court  with  the  evidence  of  these  receipts,  though 
I  do  not  think  they  weigh  very  much,  and  with  these  deeds  exe- 
cuted by  two  successive  dergymen,  and  without  any  reason  assigned, 
for  there  is  no  attempt  to  shew  that  they  did  it  fraudulently,  or  under 
the  eflSsct  of  duress,  and  I  cannot  impute  to  them  any  impropriety 
of  conduct     I  do  not  feel  my^lf  authorised  to  say,  that  there  is 
not  some  of  the  evidence,  that  has  been  given  on  the  part  of  the 
defendant,  conflicting  with  that  which  has  been  produced  for  the 
plaintifi*,  and  which,  if  uncontradicted,  Woufd  make  as  strong  a 
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1820.  case  as  could  be  made  for  the  clergyman.  Under  tliese  drcam- 
j^  ^  stances  I  have,  after  having  perplexed,  myself  very  mnch  on  the 
V.  subject,  in  my  anxie^  to  come  to  a  proper  conclusion  upon  it,  at 
last  determmed,  that  I  cannot  dispose  of  the  suit  without  sending  it 
to  an  issue;  the  question  o{ modus  or  no  modus  would  be  sufficient; 
it  is  one  of  the  most  extraordinary  cases  that  I  have  ever  met 
with,  (a) 

Decree.  —  An  account  of  tithes  of  agistment,  with  costs. 
An  issue  on  the  modus^  as  laid  in  the  answers. 
Costs  of  issue  and  further  directions  reserved,  with  the 
usual  directions. 


Sittings  after  M.    1  Geo.  IV.    A. D.  1820.     Scac. 

j)€e,  16.  Drake^  Clerk,  v.  Smithy  Bart  and  others.     [8  Pri.  692.] 

This  bill  was  filed  by  the  plaintiff  against-the  defendants  for  an 
account  of  tithes,  under  the  same  circumstances  as  his  former  bill 
8uprai874.  against  Smyth  and  others.  The  defence  set  up  was  the  same 'ma- 
duses^  and  the  same  evidence  was  produced  in  suppoit  of  them. 
The  hearing  was,  therefore,  in  effect,  so  far  a  hearing  of  the  former 
cause. 

Martin  and  Simpkinsotiy  for  the  plaintiffs. 

WethereU  and  Barber^  for  the  defendants. 

The  Lord  Chief  Baron^  after  entering  with  no  very  great  minute- 
ness into-  the  evidence  adduced,  professed  that,  with  all  the  atten- 
tion he  had  given  to  the  case,  he  could  not  discover  any  reason  for 
altering  the  opinion  he  had  formed,  {b) 

An  account  decreed  with  costs. 

(a)  On  the  part  of  the  defendants,  a  book  was  hand-writing  in  other  books.     Randolj^  ▼•  G'or- 

ofl^ed  in  endence^  belonging  to  one  Binford^  4an^  5  Fri.  SIS.     Dan.  S8.  ntpra  1862. 

which  contained  entries  of  receipts  of  a  person  The  defendants*  counsel,  (Jeruit  and  Wvaa^) 

of  that  name,  who  was  an  inhabitant  of  the  parish  cited  Morewood  ▼.  fKood,  14  East,  3S8. ;  and  Roe 

in  1731.     The  receipts  were  mbscribed  with  the  d»Brune  v.  RawHttgSt  7  IhiA,  282. 

names  of  Jtddand  and  Walrotid,  the  then  rectors,  The  Lord  Chief  Baron  determined  that  the 

and  their  hand-writing  was  prored  by  a  witness  proof  was  sufficient ;  distinguishing  the  prescul 

-who  had  compared  it  with  their  signatures  in  the  case  from  that  dted,  and  observing  that  the  signa- 

register-books  of   christenings,    marriages,   and  ture  of  books,  the  entries  in  which  it  was  the  duty 

burials.  of  the  person  whose  name  appeared  written  there- 

BinfortPs  depositions  being  proposed  to  be  read  in  to  sign,  must  be  presumed  to  be  of  his  hand- 
to  prove  the  audienticity,  history,  and  custody  of  the  writing. 

book,  the  plaintiffs*  counsel  (Clarke  and  Botder,)  A  book  of  conunissions  was  produced  bdoog-; 

objected,  that  as  he  was  an  occupier  his  testimony  ing  to  this  court,  for  the  purpose  at  shewing,  that 

could  not  be  received.  on  a  former  occasion  (27  60a.  8.)  the  answer  of 

The  Lord  Qiief  Baron  held  the  oljjection  good.  Hall,  (a  former  rector,  to  a  libel  in  the  spiritual 

saying,  that  it  was  an  ifivariable  rule  in  thb  court,  court,)  had  been  then  given  in  evidence  before  the 

not  to  admit  the  testimony  of  an  occupier  in  a  commissioners  under  a  commission  for  the  eiami- 

titlie  cause.  nation  of  witnesses  in  a  cause  of  AcUand  t. 

The  book  having  been  authenticated  by  other  Denmt, 

testimony,  it  was  objected,  that  the  hand-writing  The  book  was  objected  to  by  the  defendants* 

of  AcUand  and  Jfalrond  had  not  been  sufficiently  counsel  and  rejected. 

proved  by  the  evidence  of  comparison  with  his  (b)  The  other  case  had  gone  into  the  House  of 

Lords. 
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Sittings  after  H.  2  Geo.  IV.     A.  D.  1821.    Scac.         ^^^^- 

Williamson  v.  HuOon,  WiUiam  Earl  of  Lonsdale,  Sir  P.  Musgrave,    ^""^^ 
Bart.  OrUmj   M.  Robinson,   Damson,  Hird,    T.  Robinson,  and     Huuon. 
Wakefield.    [9  Pri.  186.]  (a) 

(N.  B.  The  Earl  of  Lonsdale,  Sir  P.  Musgrave,  Bart  and  Wakefield, 

were  lay  impropriators.) 

This  bill  was  exhibited  for  an  account  of  the  tithes  of  turnips  A  vicar 
and  potatoes  and  agistment,  in  five  of  the  townships;  and  the  cause  aprtn^"^ 
having  been  decid^  as  to  Winton,  Hartley,  and  Naithby,  was  now  fi^  case 
argued  by  order  as  to  the  townships  of  Soulby  and  SmardaU.  except  coni» 

The  defence  of  the  occupiers  in  this  case  was^  as  to  the  tithe  of  |^>  *nd 
agistment,  that  it  was  payable  to  the  impropriators  claiming  a  deri-  Vm&t  fbr 
vative  title  under  a  grantee  of  the  crown,  in  the  reign  of  Edw.  VI.^  ^S^°*^' 
of  the  rectory  and  church  of  Kirkby  Stephen,  and  the  advowson  of  held  that 
the  vicarage,  and  all  houses,  &c.  pensions,  portions,  tithes   of  ^"^^J^j]^^ 
sheaves,  blade  and  grain,  and  other  tithes  whatsoever.  ment-tithe 

The  plaintifiTs  evidence  was,  an  award  of  the  prior  of  Carlisle,  5j^"f][U 
whereby  omne  altaragium  pneter  decimas  garbarum  Madi  et  legump^  to  the  vicar, 
nis  extra  tqflos  et  ortos  was  to  remain  in  the  power  of  the  vicar,  pn^J'^ 
subject  to  a  pension  of  20s.  to   the  abbot  and  convent    Ec^  it  belonged 
desiastical  Suroey,  26Hen.yiII.,  enumerates  the  glebe  and  tithes  of  ^propria, 
wool,  lamb,  calves,   hay,  flax,   hemp,   principal  oblations,    and  tor,  the  by 
minute  and  privy  tithes,  as  belonging  to  the  vicar,  and  noticing  tor  b^g 
the  pension  reserved  to  this  abbot  and  convent  as  an  outgoing.  ^^^' 
Minister's  accounts,  [SSHen.VIIL]  of  the  possessions  of  the  re-  gimDtftom 
ligious  chouse  of  St.  Mary,  returning  {inter  alia)  decima  garbarum  *^.?|^*^ 
of  the  townships  in  Kirkly  Stephen,  and  tlie  pension  of  205.  com,  giain, 

A  terrier,  dated  1749.  ^*  "** . 

.  .  gnus,  and 

In  the  depositions  of  two  witnesses  {Peacock  and  Cleasby)  who  the  tithe  of 
had  been  for  many  years  lessees   of  the  vicarial  tithes,   it  was  ^^^ 
stated,  that  all  the  tithes  throughout  the  parish  belonged  to  the  legeS  to  be 
vicar,  except  the  tithe  of  com  and  grain;  and  that  hay  was  covered  ^^  p^^* 
by  a  modus  (except  what  was  called  improvement  hay  tithe),  and  able  to  the 
bad  always  been  received  for  his  use.     Cleasby  also  stated,  that  twi^lieu' 
improvement  hay  tithe  was  received  by  him  and  his  partner;  as  ^  t>*be  of 
were  also  the  tithes  of  calves,  wool,  lamb,  foals,  pigs,  geese,  bees,  grLs. 
and  Easter  dues,  but  that  they  did  not  receive  the  tithes  of  turnips  P^  ^7. 

-  "^  ^      unpropna- 

and  potatoes.  tor  is  not. 

The  defendants,  the  lay  impropriators  only  claimed  by  their  «w*«»«fh 
answers  the  tithe  of  com  and  grain,  which  was  not  demanded  by  stances,  a 
the  bill.    The  defendants,  Hutton  and  Hird,  occupiers  in  Soulby  ^J^J^y 
and  Smardale,  contended  that  the  plaintiff's  endowment  did  not  defendant^ 

and  should 


(a)  flat  Wmmton  J.  Lard  LontdaU,  3  Fri.  2$.    Dm.  89.  wpra  1857. 
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1831.     extend  to  turnips,  potatoes,  aud  agistment.     That  the  tithes  of 

"j" turnips  and  potatoes  were  covered  by  the  modus  of  the  plough 

V.  penny  set  up;  and  that  the  tithe  of  agistment  was  covered  by  the 
^^^'  payment  made  to  the  defendant  Wakefield^  as  purchaser  from  Sir 
demur  QeoTge  DolstoHj  of  the  site  of  Smardale  Hall^  to  whom  they 
TOund  •  alleged  a  niodus  was  payable  in  lieu  of  hay  and  grain.  In  support 
but  if  be  do  of  that  defence,  they  produced  in  evidence  the  grant  to  Sir  A. 
sH^enUie  Mu^ove^  and  an  indenture  of  lease,  dated  1551,  of  the  tithes  of 
cuiM  to  go  com  and  grain,  and  of  hay  and  grass  arising  in  SouUyj  granted  by 
hMring,  the  Sir  George  Dalston^  to  the  owners  of  lands  in  Soidby^  for  999  years* 
court  wm  Parol  testimony  and  evidence  of  reputation  was  also  given. 
him«!rti;  The  Lord  Chief  Baron. — I  recollect  that  the  impression  made 
Krf  "*!ai  ^^  ™y  xavaA  at  the  hearing  of  the  cause  upon  the  former  occasion, 
to  make  founded  on  the  plaintiiTs  demand  against  the  occupiers  of  lands  in 
^^^'oSlW^  the  other  three  townships,  was,  that  there  was  sufficient  evidence 
theydu-  *  to  shew  that  the  vicar  was  entitled  to  all  the  tithes  through- 
1^^^^^  out  the  parish,  except  those  of  com  and  grain*  Certainly 
aguutfalm  no  endowment  was  produced,  but  the  ecclesiastical  survey  and 
minister's  accounts,  which  were  put  in  by  the  vicar,  I  thought 
afforded  sufficient  prima  facie  evidence  to  shew,  that  he  was 
generally  endowed  with  all  tithes;  and  that  the  grant  to  the 
impropriator  was  confined  to  corn  and  grain.  It  is  clear,  and  it 
has  been  already  determined,  that  the  vicar  is  entitled  to  the  tithe 
of  agistment  throughout  the  rest  of  tlie  parish,  the  defendants 
ought,  consequently,  if  they  could,  to  have  shewn  some  opposite 
title  with  respect  to  these  townships.  If  I  see  that  a  vicar  is 
generally  entitled,  and  that  an  impropriator  claims  under  a  grant 
which  limits  his  title  to  a  particular  object,  I  must  have  evidence 
to  show  that  the  vicar  had  lost  the  right  which  he  certainly  had  at 
one  time,  and  that  the  impropriator  has  acquired  it,  before  I  can 
decide  in  favour  of  the  latter.  I  admit,  that  if  there  had  been 
evidence  of  perception  on  the  part  of  the  impropriator,  it  would 
have  altered  the  case;  but  the  evidence  of  perception  here  being 
'  negative,  is  too  slight  to  establish  an  adverse  claim  /igainst  aprimd 
facie  case.  I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled 
to  an  account  of  the  tithes  of  agistment  within  these  townships. 

Upon  ^he  question  of  costs  being  payable  to  the  impropriator,  I 
think  it  right  to  say  thus  much :  As  I  could  not  have  made  any 
decree  against  the  impropriator,  I  must  dismiss  the  bill  as  against 
them,  without  costs;  but  I  certainly  shall  not  give  them  costs 
in  this  case,  because  they  should  have  demurred,  if  the  bill  be 
filed  against  one  as  occupier,  and  another  as  owner;  the  owner 
may  demur,  because  their  interests  are  so  distmct,  that  they  ought 
not  to  be  made  parties  to  the  same  bill,  and  that  principle  implies 
very  particularly  to  this  case. 
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I  am  aware  that  this  doetrine  has  been  considered  matter  of  great      1B21. 
doubt  by  many.    Lord  Chirf  Baron  Eyre  was  used  to  compare  the    wimtmim 
case  of  an  impropriator  in  a  suit  by  a  vicar  for  tithes,  to  that  of  an         ▼• 
heir  at  law,  in  a  suit  founded  on  a  devise;  but  with  great  deference 
to  that  learned  judge,  I  think  that  there  is  no  analogy  between  the 
eases ;  because,  a  bill  for  an  account  of  tithes,  is  a  mere  possessory 

« 

bill.  I  remember,  certainly,  that  he  has  frequently  called  upon 
counsel  to  make  the  impropriator  a  parly  even  at  the  hearing;  and 
I  feel  that  the  weight  of  his  authority  is  very  great;  but  my  own 
opinion  is,  that  the  impropriator  is  an  unnecessary  party  in  cases 
like  the  present:  I  shall,  therefore,  dismiss  the  InU  against  the  im- 
'propriators;  but,  under  the  circumstances  of  this  case,  and  in  con- 
sideration of  the  doubt  founded  on  the  authoritfr  to  which  I  have 
alluded,  it  must  be  without  costs,  (a) 

Decree — An  account  of  the  tithe  of  agbtment  in  SoiMjf  and 
Smardaki  with  costs  to  be  paid  by  the  plaintifl^  as  fiir  as 
regards  his  claim  to  that  tithe;  and 
Issues  as  to  the  moduses  for  grass  in  Winkmj  HarUej^  and 
Naitkhf. 

The  plaintiifFin  the  following  vacation  presented  a  petition  for  a 
re-hearing,  upon  the  ground  that  since  the  case  had  been  heard,  the 
petitioner  had  discovered  important  documentaiy^  evidence  regard- 
ing the  tithe  of  agistment,  demanded  by  the  bill,  which  the  peti- 
tioner stated  he  had  been  advised  would  have  been  sufficient  to 
warrant  a  decree  for  an  account  of  that  tithe,  and  the  cause  was 
ordered  to  be  set  down  in  the  paper  of  causes  for  Monday^  the  S5th 
iAJamuxnf. 

Dauncey  and  Barber  now  moved  that  the  plaintiff  might  be  at  Dec.  is. 
liberty  to  exhibit  an  interrogatory  for  the  examination  of  one  of  '^^^^^^  * 

•  11*  cause  bM 

more  witnesses  to  prove  certain  accounts  or  rentals,  and  a  terrier  or  been  aet 
memorandum  made  by  the  late  Dr.  Chaytorj  formerly  vicar  of  *^^  f^ 
KirMjy  Stephen^  and  to  read  the  depositions  made  thereon,  at  the  the  coun ' 
hearing  of  this  cause ;  and  that  the  plaintiff  might  be  at  liber^  to  ^'?  ^^  . 
prove  them  xdvd  voce^  on  such  bearing,  in  addition  to  the  several  Hber^ 'to 
documents  read  on  the  hearing  in  the  notice  enumerated,  exhibit  m- 

__  D  teiTOffStO- 

The  affidavit  of  the  plaintiff  on  which  the  application  was  founded,  rie%  to  ^ 
stated,  that  since  the  original  hearing,  he  had  discovered  that  some  ^^  ^ 
of  the  documents  now  sought  to  be  proved  were  in  the  possession  before  the 
of  a  daughter  of  Dr.  CJwytor  and  another  person,  and  that  he  had  ^^^nai 
no  knowledge  at  the  time  of  such  hearings  of  the  existence  of  such  bearing,  on 
documents;  and  in  support  of  the  motion,  they  cited  the  following  S^*  they^' 

(a)  See  BmHt  t.  Bmn,  I  Jae.  ft  Walk.  513.  n^nm  1958. 
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1821.  cases,  Dadfwood  v.  Lord  Berkely  {a\  Buckmaster  v.  Harrop  {b\ 
jfTMnn^  ^^^  ^*  ^^^  (^)»  Walker  and  Miller  v.  Simmons  (d),  and  Clartce 
▼.  V.  Jennings  {e)f  in  all  which  the  court  admitted  or  recognised  the 
right  to  produce  exhibits,  and  new  evidence  on  a  re-hearing,  sood 
bave  conuB  after  publication.  They  observed  that  the  only  distinction  in  this 
Ss*r£iowI  ^^^^^  ^^  ^^^^  ^®  plaintiff  asks  for  liberty  to  exhibit  interrogativea 
le^onoe;  to  prove  the  exhibits  intended  to  be  produced, 
did  not  Fonblanquey  Martin,  and  Spranger,  opposed  the  motion,  objecting 

imow  of  that  the  long  interval  which  had  elapsed  since  the  filing  of  the  bill 
cDoeat^  (Michaelmas  1808)  would  alone  he  an  answer  to  the  implication. 
^^T*J"  Amongst  the  documents  proposed  to  be  produced,  were  proceed- 
was  kcaid.  ings  in  the  court  of  chancery,  and  these  they  insisted  there  was  no 
pretence  for  not  having  produced  on  the  hearing. 

Graham  Baron.  —  If  these  papers  had  been  found  even  at  the 
hearings  we  should  have  ordered  the  cause  to  stand  over  for  the 
purpose  of  giving  the  plaintiff  an  opportunity  of  exhibiting  an  in- 
terrc^tory. 

Richards  Lord  Chief  Baron.  —  On  this  affidavit  it  is  quite  dear 
we  ought  to  grant  the  application.  My  brother  Graham  has  put  it 
in  an  unanswerable  point  of  view.  The  application  is  quite  rear 
aonable.  Whether  we  may  permit  the  documents  to  be  read,  or 
what  weight  they  may  have  when  read,  is  another  question. 

Ordered. 
1819.  The  cause  was  this  day  re-heard  before  the  Lord  Chief  Baron  on 

AprUn.      the  additional  evidence,  when 

Barber  was  heard  for  the  plaintiff* 
Martin  and  Spranger  for  the  defendants. 
IfiQf  10.  The  result  was,  that  the  decree  was  ordered  to  be  varied  as  to 

the  township  of  Hartley,  by  striking  out  so  much  as  respected  the 
issue  ordered,  and  inserting  instead  a  direction  to  the  deputy  remem*^ 
brancer  to  take  an  account  of  the  tithes  of  agistment.  No  order  was 
made  as  to  the  other  two  townships,  as  to  which  the  Lord  Chief  Baron 
emained  of  opinion  that  the  evidence  of  the  payments  required  the 
intervention  of  a  jury.  . 

Williamson^  v.  Thompson,  and  others. 

In  1815  the  plaintiff  filed  this  bill  also  against  other  occupiers 
in  the  townships  of  Kirkby  Stephen,  MaUerstang,  Winton,  and  Kaber. 

The  claim  and  defence  were  nearly  the  same  as  with  respect  to 
the  other  townships. 

The  Lord  Chief  Baron  now  delivered  judgement. 

As  the  case  stands  now,  the  plaintiff's  title  is  not  disputed,  nor  is 
it  at  all  disputed  that  he  is  entitled  to  all  the  tithes^  except  those  of 

(o)  10  Yes..  230.  2:)8.  {b)  13  Ves.  466.  458. 

e)  1  Ves.  &  Beam.  15S.         {d)  Reg.  lib.  fo.  136.  (c)  Anitr.  175.  Mupra  14S4. 
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com  and  grain,  and  theonly  qaestion  will  be  whether  there  is  a  modus*     1821. 
The  present  question  is  confined  to  three  townships,  those  of  Kirkby 
StepiefiyMaUerstangjandWinton.  Thetownshipofiifa&^isniention-        v. 
ed  in  the  bill,  but  the  evidence  does  not  apply  to  it,  and,  therefore,  the   ^^^P*^*^ 
bill  must  be  dismissed  as  far  as  it  respects  that  township.     I  do  not 
consider  it  to  be  material  at  present  to  point  out  what  lands  or  in 
what  townships  the  defendants  respectively  occupy,  for  that  may  be 
taken  care  of  in  drawing  up  the  decree,  if  it  be  drawn  up  at  all.    I 
shall,  therefore,  pass  that  over,  leaving  it  to  be  attended  to  when  the 
decree  is  drawn  up. 

The  defendants,  who  are  occupiers  of  land,  insist  that  in  the  town^i' 
ship  of  Kirkby  Stephen  there  is  now,  and  firom  time  immemorial 
there  hath  been,  a  certain  custom  that  all  the  occupiers  of  lands  in 
the  same  townships,  or  some  or  one  of  them,  in  behalf  of  all  of 
them,  have  or  hath  immemorially  been  used  and  accustomed,  and 
still  of  right  ought  to  pay  to  the  vicar,  or  his  lessees,  yearly  or  every 
year,  the  sum  of  5/.  on  Easter  Monday^  or  so  soon  after  as  demanded, 
for  and  in  lieu  of,  and  in  full  satisfaction  for  the  tithes  of  all  grass 
growing  on  lands  within  the  said  township  o(  Kirkby  Stephen^  whe« 
ther  tlte  same  be  mown  and  made  into  hay,  or  eaten  by  barren  and 
unprofitable  cattle ;  so  that  if  this  be  a  good  modnsy  the  plaintiff  is 
not  endtled  to  be  paid  for  the  tithe  of  agistment,  in  so  fiir  as  that  sum 
IS  to  be  applied  in  lieu  of  hay  and  agistment,  which  are  said  to  be 
covered  by  it. 

With  respect  to  the  township  of  Matterstang^  a  modus  of  155.  id. 
is  pleaded  in  the  same  terms,  as  being  payable  in  lieu  of  hay  and 
agistment,  and  in  the  township  of  Winton^  the  Defendants  set  up  a 
modus  of  IBs.  for  hay  and  agistment.  The  question  is,  whether 
these  moduses  are  proved  by  the  evidence,  for  there  is  no  objection 
to  the  propriety  of  the  manner  of  laying  them,  or  of  their  legality, 
provided  the  evidence  will  support  them. 

His  Lordship  detuled  the  parol  evidence  given  on  the  part  of  the 
occupiers  in  support  of  the  different  modusesy  the  general  tenor  of 
which,  as  itrelBLiedto  Kirkby  StephenjWaSj  that  the  witnesses  stated 
that  they  knew  that  there  was  a  modus  or  Customary  payment  due 
and  payable  to  the  vicar  or  his  lessee^  by  the  tenants  or  occupiers 
of  lands  in  the  township  cf  Kirkby  Stephen^  for  the  tithes  of  grass, 
whether  mown  or  made  into  hay,  or  eaten  by  barren  or  unprofitable 
cattle ;  and  the  reason  of  their  knowledge  and  belief  in  the  existence 
of  such  modusy  was,  that  the  defendant  had  at  various  times  been 
present  when  such  modus  was  paid.  There  was  also  some  evidence 
of  reputation  with  respect  to  that  payment,  which  w^  founded  on 
the  de<^laration  of  the  .occupiers  of  lands. 

They  also  stated  that  the  holders  or  occupiers  of  arable  lands 
within  the  township  pf  Kirkiy  Siephen^  as  well  as  the  holders  or 
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18^1.     cases,  Dadmood  v.  Lord  Berkefy  ^  such  township,  p' 

IFhite  V.  Fassel  (c),  Walker  and  ' 

y,  Jennings  (e),  in  all  which  tb  i  \es  or  yep* 

^^^j^     right  to  produce  exhibits,  anf  J^  \  ney,  f^ 

htTc  coon    after  publication.     They  ob'|  %  %  rof 

S^TknowI  ^^^'^  ^^  ^^**  ^®  plaintif  /  ^  V  ^ 


WUHamton 


a\ 


le^ance;  to  prove  the  exhibits  inW  \W 
^^^       FanlOanque,  Martin. l^^K^i     .4^   % 
J^^^o^      that  the  long  interval  ^^  ^  ^  ^  %\v     '^ 

ence  at  the    {MichoelmOS  1808}  ^-t  ^ 

Amongst  the  doer/  ^ 


tune  when 


.Vli 


tile  came       ,  *^  ,  ^ '^ 

was  heard,    mgs  in  the  conr'  p  ^  and  the  . 

pretence  for  n//  ^  also  all  concum>. 

Graham  P^  ^  been  paid  for  agistment. 

hearing,  w^  of  WitUonj  (observed  his  Lordships, 

purpose  c'  .^ds  in  a  different  situation.    In  a  fimner 

terrogat^  .<iected  to  try  the  validity  of  a  modm^  and  the 

Sicf  in  that  township  obtained  a  verdict;  I  have  eon- 

^e  or  xdence  in  that  case,  and  I  find,  that  not  only  an  issue 

in  '  .rected,  but  that  a  verdict  has  been  obtained.  I  know  also^ 

9C  other  hand,  that  verdict  was  obtained  without  examining  all 

witnesses  for  the  vicar;  I  say  without  examining  them  all,  be- 

cause  I  know  the  court  of  Exchequer,  and  the  learned  judge  who 

1819.  ffied  the  cause,  concurred  with  the  rest  of  the  court  who  thought 

^^  that   one  witness  was  not  examined  that  ought  to  have  been 

examined.  I  have  no  right  to  say  that  verdict  would  be  diflerent,  if 

that  witness  were  examined ;  I  cannot,  however,  at  present  enter 

with  any  propriety  into  any  observations  respecting  this  modus.  For 

Winton  I  sbsdl  only  say,  that  there  must  be  an  issue  directed  as  to 

that;  and  as  a  new  trial  is  ordered  in  the  other  case  (a),  I  tfalnk  it 

will  be  best  that  this  issue  should  stand  over  till  after  the  trial  of  the 

former  issue. 

We  are  now  to  weigh  the  evidence  on  the  other  side  for  die 
vicar,  his  title  being  established  and  clear.  I  have  first  stated  the 
evidence  of  the  occupiers  in  the  different  townships,  in  support  di 
their  respective  moduses.  He  answers  that  evidence  in  this  vray. 
With  respect  to  the  township  of  Kirktn/  Stepken,  it  was  proved 
that  there  was  a  suit  instituted  in  the  year  1770.  In  that  case 
several  occupiers  of  lands  in  that  township,  on  bdhalf  of  themselves^ 
and  other  occupiers  also  of  lands  there^  filed  a  biU  against 
Dr*  C/ua^or  the  then  vicar,  for  the  express  and  sole  purpose  of 
establishing  a  modusof  SL^  for  the  lithe  of  grass  cut  or  made  into 

hay.    That  was  the  sole  object  of  their  bill,  which  was  filed  by 

■  ■  ■    -  ■         -  ■         '  — ^____a^^_^^ 

(ft)  Bobitmn  v.  U^UhanuoHf  supra. 


\ 

\ 

I 

^f  V^Vi^^  V^3j^  .y  tlj^  ,^^  jIj^^  ^Ij^j^  ^3g  jj  previous      1821. 

^    o^  ^^^  ^^^  '®^  ^*^  "®  witness  on  either  side   ""^^^^ 

"^^  ^^^^  *■  be  rendered  competent  by  a  re-        v. 

less  whose  name  was  Cleadj/j  ^^^"''**^' 
V  the  plaintiff,  that  his  evidence  ^*  "^  > 


^^ 


V^ 

1*<* 


^^  'jj-jj  \of  his  having  an  interest  in  dence 


i? 


iN 


S 


V/     *  "8  ^^  *®  parishioners,  be-  "^i?V°" 
/J^,  /    Ij  I  ^^^  ^^^  interest  being  either pLty, 
.1  ^  I      ^l  \^  right  to  recover  ''<»"n«*«d<» 

^    ^^ing  b  I  Vty  on  which  a  bill  inconsist- 

>8?^^^t  the  plau  ^  .ourt  would  order  ^l^, 

^  dei^^n^ants  in  that ..  '{s  in  his  name,  m  the  case 

'r   5^  *^^  fciay,  and  hay  ou  ^^  '^^"^^  *^  *"  dir^rt^l^ 

•^  ^  ae^^  ^*®  ™**^^  reciting  a'fo.  '  rejected  the  ^  «>««  to 

^^76*  ^  rj-^ie  issue  was  tried  at  the  foUowi. 

issue-      ^^^pd  in  favour  of  the  custom,  ana  yment  of 

v€^^^g^ed  the  modus.     The  observation  which  ^^  ^" 

^^t  there  was  an  end  of  the  modus  for  agistmenU  "^^ 

^exnselves  shewing  it  to  be  a  modus  for  hay,  destroys  u  ^P" 

both  for  hay  and  agistment     It  seems  to  me,  therefore,  w 
impossible  to  say  the  occupiers  of  land  in  this  township^  in  the  > 
1770- and  1775,  could  have  understood  that  the  51.  covered  th^ 
tithe  of  agistment,  as  well  as  the  tithe  of  hay.    I  can  never  permit 
myself  to-  believe  that  these  witnesses,  whose  evidence  is  slight  and 
loose,  can  be  opposed  to  the  solemn  decision  by  verdict,  under  the 
proceedings  taken  by  those  who  filed  their  bill  for  the  purpose  of 
establishing  this  modus  a£  5/.,  as  covering  the  tithe  of  hay ;  and  when 
Dr.  ChMftor  files  his  cross  bill  against  them,  they  again  insist,  upon 
tbeiroaths,thatthismat&tf  of  5/.  is  a  fiill  compensation  and  satisfac^ 
tion  for  the  tithe  of  hay,  and  of  course  of  hay  only.    And  if  it  is  a 
satis&ction  for  the  tithe  of  hay  only,  it  cannot  cover  both  hay  and 
agistment ;  and  those  occupiers  who  sought  to  establish  it  as  a  modus 
for  hay  only,  must  have  understood  that  perfectly. 

That  being  the  evidence  in  the  case,  there  must  be  an  account 
of  the  tithe  of  agistment  to  the  vicar  in  the  township  of  Kiribj^ 
Stephen. 

Now,  with  regard  to  the  township  of  MaUersiangj  the  evidence 
is  extremely  slight,  and  when  rt  is  assumed  that  this  is  a  modus  both 
for  the  Uthe  of  hay  and  agistment  in  one  sum,  I  cannot  but  look 
at  it  with  a  jealous  eye^  It  is  quite  dear  those  tithes  are  in  their 
nature  vety  distinct.  The  tithe  of  hay  is  as  distinct  from  the  tithe 
of  agistment,  as  it  is  from  the  tithe  of  corn.  I  must,  therefore^  look 
at  the  evidence  with  strictness,  and  be  quite  satisfied  that  the  pre- 
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1821.     scription  is  proved.    I  do  not  think  I  can  apply  the  evidence  of 

— : Kirkhy  Stephen  to  Mallerstang.     One  would  wish  to  divest  one's  sdf 

y.  of  all  inclination  and  bias  either  way,  regarding  it,  however,  with 
Tkomjmn.  acuteness,  as  beihg  an  extraordinary  modus.  With  respect  to  the 
proofs  of  that  modus  in  this  township,  the  efiect  of  the  parol  evi* 
dence,  I  think,  amounts  to  nothing.  It  is  that  there  was  no  payment 
ever  made  for  the  tithe  of  agistment,  as  stated  by  all  the  witnesses, 
and  that  may  be  true.  Saying  that  155.  2^.  w&s  paid  for  the  tithe 
of  hay,  is,  in  truth,  saying  nothing  was  paid  for  agistment.  The 
effect  of  that  evidence  is,  that  15^.  2dL  was  paid  to  the  vicar  or 
curate,  as  a  modus  for  the  tithe  of  hay.  I  feel  myself  extremely  at  a 
loss  entirely  to  reconcile  the  evidence,  for  it  bemg  stated  that  it 
was  collected  and  paid  to  the  vicar  for  the  tithe  of  hay  and  grassy 
carries  a  certain  d^ree  of  weight  At  the  same  time^  the  witnesses 
do  not  remember  any  payment  made  for  agistment.  My  impression 
certainly  is,  and  if  I  were  on  the  jury,  I  should  without  besitation 
say,  the  vicar  is  entitled  to  the  tithe  of  agistment  in  the  township 
of  Mallerstang.  The  evidence,  however,  is  more  fit  for  a  jury, 
and,  therefore,  an  issue  must  be  directed  as  to  each  of  those  town- 
ships. 

Decree.  —  An  account  of  the  tithe  of  agistment  as  to  Kirkhf 
Stephen;  and 
Issues  as  to  the  payment  of  Mallerstang  and  Winton. 


H.  l&2Geo.IV.    A.D.  1821.    Scac. 

Jan.  36.  Bobinson  V.  Williamson^  Clerk.   [9  Pri.  1S6.] 

OnaniMue  This  was  an  issue  directed  in  a  tithe  cause  to  enquire,  whether 
SjTa iMwe  ^^^  money  payments  set  up  as  moduses  by  the  plaintiff's  answer  for 
of  the  vicar  the  tithe  of  grass,  whether  mown  or  made  into  hay,  or  eaten  by 
^n^  on'  barren  cattle,  covered  the  tithe  of  agistment  vas  well  as  hay,  in  the 
the  part  of  township  of  Wuiton  and  Naiihiy.  It  was  tried  before  Wood  B.  at 
he\!vvepre-  ^^  summer  assises  for  Westmoreland  1819,  when  the  jury,  under 
Tjo^yj*-  the  direction  of  the  learned  judge,  found  a  verdict  for  the  plaintiff 
^car.  on  the  first  issue,  afiirming,  that  there  was  a  custom  that  all  the 

rf^U^M  <^<*"P'®r8  of  lands  within  the  township  of  Wtnton  paid  15*.  in 
by  parol  it  Heu  of  the  tithe  of  grass,  whether,  &c. ;  and  as  to  the  other  town- 
Silif*^  ship,  they,  found  that  the  modus  of  Ss.  S^d.  set  up  for  NaiOly 
equity         covered  all  the  township,  except  that  part  of  Wharton  demesne 

&^  ^^i<^*»  >»y  '^  ^**  township. 

as  being  Scarlett^  in  Michaelmas  term  1819,  obtained  a  rule,  &c»  why  there 

^^  ^  should  not  be  a  new  trial,  on  the  ground  of  the  rejection  of  a  ma- 
M>«n<»*  terial  witness  for  the  defendant,  and  a  misdirection  as  to  the  weight 
granted  on  ^  evidence  which  had  been  stated  to  the  jury  to  be  in  &Toar  of 

tliegnmnd   the  plaintiff 
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It  was  stated,  on  moving  for  the  rule,  that  there  was  a  previous      1821* 
arrangement  between  the  parties,  that  no  witness  on  eiUier  side   "^^J^j^ 
should  be  objected  to,  who  might  be  rendered  competent  by  a  re-        ▼• 
lease.    The  defendant  called  a  witness  whose  name  was  Cleasby^  wwiamm. 
and  it  was  objected  by  the  coimsel  for  the  plaintiff,  that  his  evidence  ^^  "ucfa  a 
could  not  be  received,  on  the  ground  of  his  having  an  interest  in  aence  \nsl" 
the  question  at  issue,  because  he  was  lessee  of  all  the  tithes  within  >nipn^erlj 
the  township  of  WinUm^  which  could  not  be  removed  by  his  releas-  votUct  wiu 
ing  the  vicar ;  and  that  he  could  not  release  the  parishioners,  be-  1^1^^^°'  ' 
tween  whom  and  him  there  was  no  privity;  for  his  interest  being  either  party, 
created  by  parol,  he  had,  in  effect,  no  direct  l^al  right  to  recover  ^***^  ^ 
the  tithes  from  them,  but  only  a  right  in  equity  on  which  a  bill  inconsist- 
might  be  filed  by  him  against  the  vicar,  and  the  court  would  order  ^,!^,'^f^ 
the  vicar  to  aDow  the  lessee  to  sue  the  parishioners  in  his  name.  » the  case 
To  that  it  was  answered,  that  the  release  to  the  vicar  would  be  an  directed  by 
answer  in  equity  to  such  a  bill,  but  the  learned  judge  rejected  the  >>»  court  to 
evidence  on  the  objection  taken.  ny  a  act. 

It  was  also  insisted,  that  the  parol  evidence  given  of  pa3nnent  of 
the  155.  without  any  proof  except  that  of  reputation  that  it  was 
paid  and  accepted  as  a  modui  for  grass,  not  only  mown  and  made 
into  hay,  but  eaten  by  barren  cattle,  was  not  su£Scient  when  op- 
posed to  the  documentary  evidence  put  in  on  the  part  of  the  de* 
fendants,  and  which  was  inconsistent  with  the  extent  of  such  a  mo* 
dus  in  respect  of  the  tithe  of  agistment  said  to  be  covered  by  it, 
particularly  the  Ecclesiastical  Survey  of  26  Hen»  8.  which  men- 
tioned no  such  modus  as  covering  agistment,  and  all  the  written 
documents  confined  the  prescription  to  hay  tithes.  If  the  testimony 
of  Cleasby  had  been  admitted  on  the  part  of  the  defendant,  he  would 
have  proved,  that  many  occupiers  in  the  parish  had  paid  what  was 
called  an  improvement  hay  tithe,  payments  for  which  were  shewn 
to  have  been  noticed  in  a  book  of  a  former  vicar,  which  was  pro- 
duced in  evidence. 

The  court  granted  a  rule  to  shew  cause ;  and  now 

Mr,  Baron  Wood  reported,  that  he  had  considered  the  objection 
taken  on  the  trial  good,  and  that  he  had  accordingly  rejected  the 
testimony  of  the  witness  on  that  ground.  His  Lordship  also  stated, 
that  he  had  dissented  firom  the  doctrine  said  to  have  l^een  founded 
on  the  opinion  of  Lord  EUenborough,  that  evidence  of  reputation  in 
such  matters  was  of  but  little  weight,  and  that  he  had  declared  that 
he  was  of  a  contrary  opinion,  considering  it  entitled  to  great  respect ; 
that  the  Ecclesiastical  Survey  omitting  to  make  mention  of  the  modus 
for  the  tithe  of  hay  did  not  operate  in  any  d^ree  as  negative  evi- 
dence that  no  such  fnodus  existed,  for  as  that  survey  did  not  take 
notice  of  moduses,  nothing  was  to  be  inferred  from  its  not  being 
found  to  be  stated  there;  that,  as  to  the  evidence  of  render  of  im- 
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1821.      provement  hay  tithe,  he  had  made  the  obvious  remark  to  the  jury, 

*J^jr^    that  it  was  extraordinary  that  no  evidence  should  be  given  of  its 

V.         having  been  rendered  for  so  many  years,   nor  until  the  time  to 

'''*'^*****^'  which  their  first  proof  of  its  payment  related ;  and  he  had  accounted 

for  it  by  suggesting  to  them,  that  it  might  have  been  paid  for  limd 

taken  from  com  tillage,   and  converted  into  pasture;  and  that  if 

that  were  the  case,  it  would  be  covered  by  themoduSf  which  aflfected 

as  well  the  newly-inclosed  lands  as  the  old ;  that  the  entries  in  the 

vicars'  books,  which  were  given  in  evidence,  were  in  all  cases  liable^ 

at  least  to  a  suspicion  which  could  not  attach  to  receipts,  because 

the  former  were  made  by,  and  remained  in  the  power  of  the  party 

himself,  whilst  the  latter  were  made  by  the  persons  against  whom 

they  were  to  be  used. 

FonManque,  HuUock  Serjeant,  Boteler^  and  Parke^  shewed  cause. 
They  insisted  upon  the  objection  which  had  been  taken  on  the 
trial,  and  contended  that  it  was  insuperable;  contending  that  the 
witness  could  not  divest  himself  of  the  interest  which  he  had  in 
the  result  of  the  issue  by  releasing  the  vicar;  it  was  also  ol^ected, 
that  if,  with  respect  to  the  party,  a  release  would  have  been  suffi* 
cient,  there  would  arise  another  question  on  the  eflPectof  such  an 
instrument  with  regard  to  the  su^ect-matter  of  it:  for  they  sub- 
mitted that  an  ordinary  release  would  not  discharge  the  vicar ;  and 
that  the  lessee  ought,  for  the  purpose  of  destroying  his  right,  to  have 
executed  a  grant  to  the  vicar. 

The  Lord  Chief  Baron.  —  If  he  pays  rent  to  the  vicar,  he  has  a 
right  to  sue  the  occupiers  in  the  vicar's  name,  and  he  can  only  sue 
in  the  vicar's  name.  If  he  releases  the  vicar,  there  would  surely  be 
an  end  of  his  interest  He  could  have  no  claim  against  the  occu* 
pier,  but  by  virtue  of  his  engagement  with  the  vicar. 

Graham^  Baron.  —  There  is  no  privity  between  the  lessee  and 
the  occupiers.  The  lease  can  only  have  operation  through  the 
medium  of  equity,  as  being  binding  on  the  conscience  of  the 
vicar,  who  has  transferred  his  interest  in  consideration  of  receiving 
rent. 

It  was,  however,  submitted,  that  the  lessee  might  proceed  in  Eqpnty 
by  bill,  in  his  own  name,  against  the  occupiers,  on  the  rig^t  con- 
ferred by  the  lease  from  the  vicar ;  and^  therefore,  to  beoome  a 
competent  witness,  he  ought  to  have  released  the  occupiers  alsa 
The  release  of  the  vicar  by  the  lessee  would  operate  on  any  daira 
of  the  former  against  the  latter  in  respect  of  the  tithes  leased; 
but  would  not  discharge  die  occupier,  or  destroy  his  liability, 
if  sued  by  the  lessee  in  the  name  of  the  vicar,  or  even  in  his  own 
name. 

The  Lord  Chief  Baron.  —  Is  there  any  authority  for  that  ?  It  is 
quite  new  to  me;  and  I  have  not  the  least  doubt  that  a  suit^  insti- 
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tuted  in  the  name  of  the  lessee,  could  not  be  maintained.    I  am      1721. 
sure  there  never  was  an  instance  of  such  a  bill,  ^BoteuwT 

Graiamf  Baron.  -*-  The  vicar's  lease  can  only  give  the  lessee  a        ▼. 
right  to  use  the  vicar's  name  in  proceeding  against  the  persons 
occupying  lands,  producing  tithable  matters  to  recover  the  tithes. 

The  Ck>urt,  therefore,  without  requiring  the  defendant's  counsel 
to  reply,  made  the  Rule  absolute. 

On  the  other  part  of  the  application  the  court  observed,  that  the 
taking  a  verdict  as  to  Naithby^  would  not  serve  the  defendant's  cause, 
because  there  would  be  nothing  in  a  mere  verdict  in  such  a  case  con- 
clusive on  the  party,  against  whom  it  was  framed  in  form ;  and  any 
inaccuracy  in  taking  the  verdict,  not  affecting  the  finding  of  the  jury 
as  to  the  fact  directed  to  be  enquired  of,  or  fairly  determining  the 
question  at  issue,  might  be  corrected  ultimately  by  the  court,  if 
■there  should  be  occasion,  {a) 


H.  l&2Geo.IV.    A.D.1821.     Scac. 

Stuart  V.  Greerudl  and  others.     [9  Pri.  106.]  Feb,  7. 

The  defences  to  this  bill  by  the  rector  of  Grappenkallj  in  the  vniere  a 
county  of  Chester ^  for  an  account  of  all  tithes,  except  com  and  ««»*<»"■•• 
gi*ain,  were  a  custom  in  the  parish,  according  to  which  all  vetches  mnderu 
cut  before  August  12,  were  considered  as  hay,  and  all  cut  after  that  j?^  *^ 
day  were  considered  as  corn,  a  modus  of  l5. 4df.  an  acre  for  every  be  ifaewxito 
Cheshire  acre  (10,240  square  yards)  of  buttland  or  highland  mea-  ^Tw'w^'' 
dowing  within  the  parish,  in  lieu  of  tlie  tithe  of  hay  and  of  vetches  ductionof* 
cut  before  the  12th  of  August.     For  every  colt  foaled  within  the  ^^^^ 
palish,  or  the  tithable  places  thereof,  4fd,  for  the  tithe  of  such  colt.  <^^  &"»» 
For  every  barren  cow  agisted  in  the  parish,  in  lieu  of  the  tithe  d[  ortheaccu- 
agistment  of  such  cow,  ItL    For  every  cow  and  calf,  *or  calving  ncyofUas 
cow,  1^.,  payable  by  the  occupier  of  the  land  in  lieu  of  the  tithe  with  the 
of  every  such  cow  and  calf.     For  every  garden,  Irf.     For  every  ^^J^.  .^ 
Cheshire  acre  of  potatoes,  85.  (abandoned).   A  custom  by  the  occu-  reference  to 

(a)  K.  B.  ISKov.  1818,  2  Chitt.  405.    Payn-  tion  formed  a  part  of  those  embnced  by  the 

ion,  clerk,  t.  Xirhy.  contract. 

JVcrv  Serjeaat,  moved  to  set  aside  a  verdict  JBaytey  J.,  on  the  change  of  occupation,  the 

obtained  for  the  plainti£P  at  the  Cambridgeshire  contract  was  at  an   end.     It   has   been  deter* 

Summ.  Ass.  in  an  action  for  not  setting  oat  tithes  mined  *,  that  all  these  contracts  are  personal,  and 

in  the  parish  of  Doddtn^sn.  In  1812,  John  JRrhy  cease  on  the  change  of  occi^uer  or  incumbent; 

being  then  occupier  of  the  land,  entered  into  an  when  the  agreement  is  not  by  deed  it  is  merely 

agreement  for  payment  of  a  composition  in  lieu  personal,  and  ceases  with  the  change  of  occupa- 

of  tithes  for  sixteen  years,  and  paid  such  tithe  tion. 

until  the  year  1816,  when  he  gave  up  the  farm  to  Abbott  C.  J.     Tithes  cannot  be  let,  except  by 

JsMC  Xkby  the  defendant.  -  This  action  was  deed.     The  composition  for  retainer  may  be  by 

brought  against  Isaac  Kirby  for  ^not  setting  out  parol,  but  then  it  is  personaT,  the  evidence  of  whM 

tithes,  and  for  retaining  them  during  the  year  the  former  occupier  paid,  is  jiriim&  Jade  evidence 

ISU ;  and  in  answer  to  the  action  (he  agreement  of  the  value,  unless  a  change  of  drcumstances  is 

with  John  Kkby  was  set  up.     The  tithes  in  ques-  shewn.                                          Rule  revised. 

*  iZiMliiigj  V.  Lord  Fcky,  Tr.  term,  1818,  was  cited. 
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1821.  piers  of  arable  lands  within  the  parish  of  raidering  eveaey  elevenik 
g^^i^^g^  rider  sheaf  of  every  sort  of  corn  or  grain  set  up  in  the  parish  in 
▼.  ^^  lieu  of  the  tithe  of  corn  and  grain;  and  in  consideration  of  such 
eleventh  rider  or  sheaf  being  so  accepted,  they  were  bound  to 
the  time  of  make  and  set  such  corn  and  grain  up  in  riders  and  sheaves 
L^^e  (abandoned).  A  modus  of  4*.  for  every  Che  Aire  acre  of  low  or 
suit),  not  a  water  meadowing  in  the  lands  called  Morphenny  Meadaaos  (abandon- 
proof  that  ed).  One  of  the  defendants  also  set  up  a  defence,  that  he  occupied 
tbefiurmis  ^jjg  several  pieces  or  parcels  of  land  in  his  answer  mentioned,  part 
Tiie  omis-  of  an  aftciefii  farm  called  Reddish  Hall ;  and  that  a  modus  of  SOs. 
"^"^  *of  the  ^®*  payable  for  and  in  lieu  of  the  tithes  of  hay,  and  all  manner 
earliest  of  a  of  tidics  and  tenths  usually  denominated  small  tithes,  and  of  Easier 
J^^JJ.^^  dues.  The  answer  set  forth  the  names  and  descriptions  of  the 
notice  of  closes,  numbers  of  acres  of  each,  and  boundaries  of  the  whole;  and 
mimt^  don  ^^  contained  the  usual  allegations. 

not  destroy       The  plaintiff's  evidence  were  several  terriers  of  the  dates  of  166S. 
such  notice   '^^^^  Stated  the  tithes  of  the  parish  to  belong  to  the  parson,  witAmd 
in  the  sub-    any  prescription.  The  next,  of  1691,  used  the  words  "  together  with 
^^S|!j^or  '  the  tithe  of  all  corn  and  hay,  with  all  other  petty  tithes  throughout 
even  a  va-    fj^  parisV^  as  belongs  to  the  rectory ;  signed  by  two  churchward- 
one  of  the    ens,  tiz.  on  the  part  of  the  defendants.     Several  terriers  were  also 
sums;  ^    put  in,  in  support  of  the  customs  and  moduses;  the  material  parts 
being  sup.    of  which  appear  by  the  judgement. 
j^ttL        ^^^*^  «"^  Boteler,  for  the  plaintiff 
they  have         Jervis^  Martin^  and  Wyatt^  for  the  defendants, 
h^^de        j^^  j^^  Chief  Baron.  —  (Having  stated  the  claim  and  the  de- 
ingly.  fences  of  moduses*  and  observed  that  the  plaintiff  must  have  a  de- 

milk  held  ^ree  for  an  account  of  the  tithe  of  the  tithable  matters  not  alleged 
to  be  within  ^q  \^  covered  by  the  moduses^  and  of  those  in  respect  of  which  the 
for  cow  and  defence  of  money  payments  had  been  abandoned.) 
^^'a^'^  The  defence  set  up  by  Langshaw,  is  a  fBrm-modus  for  the  lands 
lieu  of  the  in  his  occupadou,  which  are  said  to  be  part  of  an  ancient  form  called 
^^^"^  ^edtfisA  Hall.  (His  lordship  stated  the  terms  and  allegations  of  that 
^.  defence  as  insisted  on  in  the  answei\)  I  am  of  opinion  that  the 

^^^'^      answer  describes  the  land  said  to  be  covered  by  the  moduses  in 
pleaded  for  a  sufficient  manner,  and  with  the  necessary  precision ;  the  question, 
^i^^^iion   therefore,  is,  whether  the  evidence  supports  them.     For  ^t  pur- 
of  lands,  it   pose  it  is  a  sine  qud  non^  that  the  defendant  should  shew  it  to  be  an 
Uged  in  the   Aucient  farm.     Now,  to  prove  that  most  material  and  indispensable 
d^rf!f  ^  quality,  no  witness  is  examined  but  William  Darlington,  for  all  the 
ante  occtqjjf  depositions  which  go  to  shew  that  305.  has  always  been  paid  by  the 
audi  lands,   tenant  of  Beddish  Hall,  do  not  at  all  prove  it  to  have  been  an  an- 
cient farm ;  and  if  it  did^  it  does  not  prove  that  this  &rm  particularly 
described  in  the  answer,  is  the  ancient  farm,  in  respect  of  which  it 
was  payable.    William  Darlington  is  the  agent  of  Mr.  Barry.    He 
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states  that  he  has  known  die  parbh,  and  the  tarm  called  Reddish  1821. 
Hailj  for  16  or  17  years  past,  that  he  has  looked  at  the  parchment  ^^^ 
puporting  to  be  a  map  or  plan  of  Beddisk  Hally  and  of  other  _  ▼. 
estates,  late  of  the  honourable  Richard  Barry  deceased,  and  then 
bek»iging  to  Mr*  Barry^  and  he  describes  it  as  being  a  correct  map 
of  the  closes  contained  in  it,  and  that  the  description  of  such 
doses  and  their  boundaries,  corresponds  with  the  lands  m^H 
ped;  and  that  by  means  of  the  map,  and  an  accompanying 
book  of  references,  he  is  able  to  state  of  what  fields  the  farm  con- 
sists, and  the  number  of  acres  and  boundaries  of  each,  and  he  does 
so  afterwards.  He  says  that  the  said  fiirm  lies  in  several  parts 
and  parcels  (and  they  are  numerous)  detached  from  each  other. 
He  then  states  that  he  knows  of  his  own  knowledge  that  the  estate 
called  Reddish  Hall  did,  tram  the  year  1803  to  1806,  consist  of 
the  same  fields  or  parcels  of  land  as  before  mentioned  and  described. 
On  inspecting  the  map  itself  when  produced,  it  appears  to  be  not  a 
mstp  c£  Beddish  Hallj  but  of  an  estate  of  Mu  Barry.  There  is 
nothing  to  make  it  as  being  what  it  is  described  to  be,  a  map  of  any 
particular  farm.  A  great  number  of  closes  are  described,  but  with- 
out connection  ;  there  is  not  a  house  upon  the  whole.  It  wants  the 
usual  order  and  regularity  of  a  farm.  It  might  be,  indeed,  well 
doubted,  as  was  properly  observed  by  the  pl^nti£fs  counsel,  whether 
this  map  produced  can  be  considered  as  the  identical  map  spoken  of 
by  Darlington^  in  his  deposition,  and  as  describing  the  &rm  which, 
he  says,  he  knew  in  1808,  or  that  it  was  then  compared  by  Jiim 
with  the  fiirm ;  and  this  map  describes  other  property,  and  purports 
to  bear  date  in  1776.  As  that,  however,  may  be  the  effect  of 
accidental  omission,  or  of  mistake  in  taking  the  depositions,  I 
should,  if  it  were  necessary,  give  the  defendants  an  opportunity  of 
supplying  that  defect  in  the  evidence  by  permitting  them  to  exhibit 
an  interrogatory  fi>r  that  purpose.  I  will  then  presume  that  he 
would  specify  tiiis  map' as  being  the  one  he  intended  to  identify. 
"What  would  it  amount  to  ?  It  comes  merely  to  thb.  The  map 
would  be  evidence  of  the  situation,  extent,  and  boundaries  of  a  cer- 
tain fiurm,  or  at  least  of  the  names  of  certain  pieces  of  land,  as  they 
were  known  at  that  time,  if  proved  to  have  been  compared  with  the 
land,  but  that  would  not  shew  that  such  lands  were  ancient. 
Further  than  1803  this  m^>  is  not  traced.  It  was  then  found,  the 
same  witness  says,  in  the  steward's  room  at  Marbury  Hall.  The 
same  observations  apply  to  the  book  of  references.  That  contains 
the  names  of  the  fidds,  and  the  number  of  acres,  and  agrees  with 
the  map.  To  that  extent,  therefore,  it  may  be  evidence,  but  no 
furtiier.  The  book,  like  the  map,  was  first  found  in  1803,  and  in 
the  same  place ;  no  one  knows  where  it  came  from  before,  or  how 
it  got  there,  or  in  what  custody  it  had  previously  been.  The  book, 
.    Vol.  IV.  Yy 
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1821*     however,  if  map  and  book  are  evidence  at  all,  do  not  cany  it  for* 

g^^^^      ther  than  1803.    They  prove  that  at  that  time  these  laada^ere  of 

▼.         the  same  description  as  they  are  now.    That  is  nothing  like  what 

Ciiwiuff*    ^Q„]  J  i^  sufficient  to  raise  an  idea  of  ancient  time ;  and  if  I  were 

in  such  a  case  to  direct  an  enquiry  whether  this  were  an  andent 

fiirm,  I  must  do  so  on  a  tenancy,  formed  upon  a  holding  of  the  last 

year.    I  consider,  therefore,  diat  there  is  not  the  least  evidence  o^ 

fered  of  thb  being  an  ancient  farm ;  c(Misequeiidy,  the  moduSf  thoo^ 

well  pleaded,  is  gone,  not  being  supported  by  proo£    Theve  musty 

therefore,  be  an  account  decreed  of  the  tithes  alleged  to  be  coveied 

by  the  modus  set  up  for  the  ancient  fiurm. 

The  other  defoidants  set  up  various  parochial  ntoduses  (stating 
them).  They,  however,  abandoned  them  all  without  argument,  ex- 
cept those  for  the  buttland  meadowing  for  colts,  for  barren  oows, 
and  for  cows  and  calves,  or  calving  cows.  I  am  not  aware  of  any 
material  objection  to  either  of  those  modutes  as  laid,  either  as  to  the 
manner  of  pleading  them,  or  the  amount,  except  as  to  the  buttland 
or  upland  meadowing.  It  is  not,  however,  stated  in  the  pleadiiigsb 
that  the  defendants  have  any  of  them  any  buttland  or  upland  meap 
dowing  in  their  occupadcm ;  there  is,  therefore,  an  end  of  that  modus, 
and,  consequently,  there  must  be  an  account  decreed  of  the  tithe  of 
hay  generally* 

The  other  moduses  will  dq>end  on  theevidenoe,  and  it  lies  on  the 
defendants  to  prove  them.  As  to  the  modus  for  colt,  there  is  no 
prooi^  certainly,  of  that  tithe  having  ever  been  paid  in  kind.  The 
principal  objection  to  it  arises  on  the  terriers  a£  August  1663,  and 
May  1691 ;  it  was  urged  that  no  money  payment,  qua  prescription, 
could  have  been  in  contemplation  then,  because  it  was  expressly 
stated  in  the  first  of  those  terriers,  that  there  was  prescription  ex- 
isting in  the  parish  ;  and  in  the  second,  that  all  petty  tithes  vrere 
due.  It  was  argued  that  those  terriers  were  but  slight  evidence  for 
the  rector,  because  not  signed  by  him.  I  am  completdy  at  a  loss 
to  know  on  what  ground  that  argument  can  be  supported.  I  ooa-> 
sider  it  to  be  quite  the  contrary.  The  terriers  are  so  for  evidoioe 
in  his  favour,  beyond  aH  doubt;  but  when  I  also  see  that  the  pay* 
ment  is  noticed  terrier  afier  terrier,  in  all  the  subsequent  terriers, 
beginnbg  with  that  of  1696,  and  find  that  payment  is  actually  made 
according  to  the  tenor  of  them,  I  cannot  say  that  the  eflfects  of  the 
two  former  terriers  are  sufficient  to  overcome  that  evidence.  There 
must,  therefore,  be  an  issue  upon  that  modus^  if  the  rector  chooses 
to  take  it. 

The  next  modus  is  Id.  for  every  barren  cow. 

The  three  earliest  terriers  do  not  notice  that  payment,  and  on 
that  fiict  a  similar  objection  was  made.  The  first  terrier  which 
mentions  it  is  that  of  1709 ;  and  that,  upwards  of  100  yean  ago^ 
states  that  Id.  is  due  for  every  barren  cow,  and  it  i$  signed  by^the 
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vectonr.  It  is  ^iso  nodood  in  the  subsequent  terriersy  and  it  is  sup-  1821: 
ported  by  proof  of  payment*  I  cannot  but  consider  that  there  Is  g^^^t 
sufficient  evidence  to  entitle  the  occupiers  to  an  issue  on  that  pay-        ▼. 

ment  also.  Green^ 

The  last  is  the  1^^.  for  cow  and  calf.  That  payment,  too,  is  ex- 
daded  from  the  three  first  terriers.  In  the  first  terrier  in  which  it 
is  introduced^  1709,  it  is  stated  that  Id  is  paid  for  cow  and  cal( 
and  with  this  qualification,  under  seven.  That  speaks  clearly  of  a 
different  sum,  and  the  qualification  makes  the  payment  still  more 
inconsistent  with  that  stated  in  the  answer.  In  the  terrier  of  nsSf 
the  payment  is  stated  as  laid  lid.  for  cow  and  calf,  without  the 
qualification.  The  subsequent  terriers  also  notice  it,  and  they  are 
signed  by  the  rector.  They  are  very  weak  evidence  certainly,  but 
bcang  supported  by  the  evidence  of  payment  fiimished  by  the  de- 
positions,  it  is  altogether  sufficient  to  prevent  my  giving  the  rector 
a  decree  without  further  enquity,  and,  therefore,  there  must  be  an 
issue  on  that  payment  also. 

The  custom  respecting  the  vetches  is  not  noticed  in  any  of  the 
terriers,  although  it  would  necessarily  afiect  the  parochial  mo^ 
dutes  s  and  the  other  evidence  of  it  is  so  slight,  that  I  can  pay  no 
attention  to  it  There  must,  therefore,  be  an  account  decreed  of 
vetches. 

The  tithe  of  milk  being  mentioned  as  not  having  been  as  yet  dis*- 
posedof, 

Hb  lordship  said,  that  he  considered  the  payment  for  cow  and 
calf,  or  a  calving  cow,  would  cover  the  tithe  of  milk  of  cows  calving 
within  the  parish ;  but  he  observed,  that  the  issue  should  be  confined 
accordingly  to  cows  having  calves  within  the  parish. 

Minutes  of  decree.  —  Account  of  tithes  aflfected  to  be  re- 
covered by  the  supposed  fBrm-modus. 
Account  of  tithe  of  bay  generally,  and  vetches,  and  of  all 
other  matters  claimed  by  the  bill,  and  which  the  defend- 
ants admit  to  have  had,  except  what  may  be  covered  by 
the  moduseSf  as  to  which  issues  are  directed  with  costs. 
Issues  as  to  the  money  payment  of  4kL  for  a  colt.  Id*  for 
agistment  of  barren  cow,  and  l^d.  for  calf  and  milk  of 
cow  and  calf  (cow  calving)  in  the  parish. 


H.  1  &  2  Geo.  IV.    A.D.  1821.    Scac. 

Markkamf  £sq.  v.  Smytke^  Baronet,  and  others.  [9  Pri.  1 6^.'} 

It  was  held  that  an  application  by  a  plaintiff  to  be  at  liberty  to 
withdraw  his  replication  filed,  and  amend  the  bill,  plaintiff  requir- 
ing no  further  answer,  and  undertaking  to  amend  office  copies, 
-was  not  a  motion  of  course  in  the  court  of  Exchequer. 

Yy  8 
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1821.  On  a  motion  (upon  notice)  an   amendment  was  allowed  faj 

JlaHUom  Striking  out  of  the  bill,  certain  tithes,  to  which  the  pluntiff 

▼•  stated  to  be  entitled,  but  of  which  no  account  was  prayed. 


Sittings  after  H.  2 Geo.  IV.   A.  D.  18«l.  Scac. 

Fa.  26.  Maniy,  Clerk,  v.  Ijodge  and  others  [9  Pri.  231.] 

^^^  This  bill,  filed  Fdntsary  26,  1819,  by  the  plaintiflF  as  vicar  of 

ticbei,  and  Lancaster^  against  the  defendants,  occupiers  of  lands  in  the  town- 
!!^^2^Q^  ship  of  Skerion  in  that  parish,  claimed  the  tithe  of  hay  and  of 
ment,  it  not  wool,  lambs,  calves,  milk,  agistment,  potatoes,  eggs,  jugs,  geese^ 
bT^tl.  JBqfplea^  and  to  all  other  matters  and  things  of  which  tke  iMes 
manBoa      are  usitolfy  denominated  small  tithes^  taken  off  these  fiurma  and 

tficrcin  OK      1       V 
apectficar.    lands. 

^f^^J^  The  bill  prayed  an  account  of  hay,  since  the  year  1806,  and  of 
iSS|  fivMB    all  other  titheable  matters  and  things  aforesaid,  or  of  whidi,  &c. 


^^^^^  since  the  year  1811.  The  defendants  denied  the  plaintiff's 
tbenme  to  the  tithe  of  Aoy^  milk,  agistment,  potatoes,  turnips,  green  crop% 
^^^  ^  cherries,  or  any  other  fruit,  except  apples,  and  his  right  to  all 
ykmr  am  amaU  tithes,  except  pullets,  ducks,  salmon,  eggs,  salt,  garlick,  cMiiona^ 
^^[^J^  leeks,  dovecotes,  apples,  mills,  wool,  lambs,  foals,  calves,  pigs,  and 
tome  titbtt  gecse.  They  admitted  their  occupation,  and  having  had  the  artides 
HJ^J^^f^^  charged  to  be  tithable,  and  that  they  had  paid  no  tithes.  As  lo 
^aaow^  BO  much  of  the  bill  as  sought  payment  previously  to  Februofy  18IS, 
tejim noe  they  set  up  the  statute  59  Geo.  8.  c  127.  s.  5.  In  reqpect  of  the 
^^"^^^J^^  tithes  of  ^,  hempf  andjZoj?,  they  all^;ed  the  following  modus .-  that 
Miy  one  the  Said  towndiip  of  Skirton,  otherwise  Skerton^  is  and  always  hath 
^j^Mgm  ^^^^^*h  froQi  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
fltandtbj     a  township,  bounded  by  certain  well  known  metes  and  bounds; 

t^'take  ^^^  ^^  ^^^  ^^  (^^^)  ^'^^'^  ^^  ^^^^  P^^^  ^"^  payable  by  all 
tithtt,  tap-   and  every  the  owners  and  ocaqners  of  lands  or  grounds  in  the  said 

pMdbkto^  township  oiSkertonj  &c.  who  were  and  are  jointfy  and  seoeralfy 
the  Kc  liable  to  the  payment  thereoi^  to  the  xAcar  oS  LaneasUr  for  the  time 
beinmiid.    ^^^^g)  ^'^^^^  ^^  creation  or  endowment  of  the  said  vicarage,  and 


A  modMM  previous  thereto  to  the  rector  of  the  said  parish  ctLamcasier^  Ae 
haj,bemp,  ^um  of  6s.  Sd.  at  Easier  in  each  and  ever  yyear,  or  so  soon  after 
f^^*''  as  demanded,  as  a  modus  or  customary  payment,  in  lieu,  Stc  of 
prored  bv  all  the  tithes  of  hay,  hemp,  and  flax,  yearly  arising,  growing  and 
"^^^^  ^^  renewing  within  the  said  township  oiSlnrton ;  but  which  modus^  or 
payment  customary  payment,  by  some  mistake,  hath  of  late  been  treated  as 
hmfbemp  P^7^^®  ^  Michaelmas  in  each  year;  and  such  modus  or  customaiy 
endfluyibr  payment  has,  for  convenience,  been  usually  paid  by  one  ^smk 
^J^  owners  and  occupies,  on  behalf  of  himself  and  all  the  others,  and 
tbougfacer.  raised   by  contributi(Mi  ampng  themselves,  or  out  of  funds  in 
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vliioh  they  wefe  equally  interested,  (a)    They  fheii  arenred  tenders     1S21. 
and  refiisals  on  the  part  of  the  plaintiff  to  accept  siiclr  modus.  kaf^ 

Jendsj  SkadaoM,  and  Matthews^  for  the  plaintiff.  ▼. 

Martin  and  Ducktwrth  for  the  defendants,  amongst  olher  points     '^^' 
oimtended,  that  the  bill  having-  enumerated  specifically  particular  ii«  receipta 
tithes,  as  claimed  by  the  plaintiff  he- was  precluded  from  insisting  ^  payidje 
on  his  right  to  otli^  not  demanded  in  spede*      (TheZonfC  ^^^^ 
Banm.    Certainly  not;  where  there  is,  as  here,  a  general  demand'     ^* 
besides  of  the  tithes  of  all  other  tithaUe  matten,  usually  denomf- 
nated  small  tithes,  the  plaintiff  may  prove  his  right  as  extensively 
as  he  can.)    To  another  observation  of  the  defendants'  oonnseli 
the  C«  Baron  observed,  '*  I  think  it  has  been  held,  that  a  vicar  is 
entitled  to  small  tithes  not  mentioned  in  his  endowment,  where  it^ 
has  not  been  shewn  that  the  particular  tithes  were  payable  to  the 
rector."  (6) 

JerviSf  in  reply,  amonst  other  objections,  urged,  that  in  laying  the 
modm  the  boundaries  and  extent  of  the  tbwnslup  had  not  been  set 
out  by  metes  and  bounds ;  and  to  the  proof  of  it,  that  the  payment 
was  called  hay  rent  in  the  early  receipts;  and  further,  that  the 
paymoit  was  stated  therein  to  have  been  made  for  hay  only,  and 
not  for  hay,  hemp^  and  flax,  down  to  the  year  1776.  The  Lord 
C.  Baron.  '*  I  think,  that  as  the  parish  was  notoriously  divided 
into  townships,  that  was  not  necessary  to  be  allq[ed  or  proved'; 
nor  do  I  think  there  is  any  thing  in  the  objection  taken  to  the 
words  of  the  receipt.    The  other  objection  I  shdl  consider.'^ 

The  Lord  C  Baron  now  delivered  judgements  Fek^  S5«- 

(Having  stated  the  UU  and  the  defenoes,  ftc,  and'  observed  that 
the  township,  as  being  well  known  in  extent  and  boundaries,  was 
anfidentty  set  out,  and  that  the  fmxba  was  well  pleaded,  his-  Ibrd^^ 
ship  proceeded  as  follows^}: 

The  question  as  to  tbe  claim  of  the  particular  tithes^  not  alleged 
to  be  covered  by  die  nwdasy  depends*  entirely  on  the  construction 
ef  this  endowment.  It. is  certainly  a  very  singular  endowments 
After  giving  the  vicar  all*  mortuaries,  which  is  a  very  unusual' things 
ic  assigns,  that  he  shall  receive  and  have^  in  the  right  and  name  of 
bis  portion  for  ever,  tithes  whatsoever  of  hunbs,  wool,  calves^ 
butter,  milk,  and  cheese^  in  Wjfresdtde  and  Bleasdakf  and  the 
entire  tithes  of  certain  enumerated  articles  throughout  the  whole 
parish. 

With  respect  to  JVyresdak  and  BUasdakf  there  has  been  already 
a  decision  of  this  court  in  the  case  of  MarJy  v.  Cttrtis,  by  which, 
upon  the  construction  of  this  endowment,   tithes  not  specified 


(a)  Sm  Manbsf  v.  Curtis^  3  Fri.  994.  supra  178S. 
(*)  Sm  MictmkM  ▼.  JTcKmii,  3  F^L  i5a  npm  171S. 
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192U     amongst  those  eomaerated  there  have  been  g^ven  to  the  vkar,  it 

j^^^  .       being  considered  that  he  was  entitled  to  them  under  this  endow- 

▼.        ment.    (His  Lordship  stated  the  tithes  enumerated  in  the  endow- 

"^^     ment»  and  this  passage  immediately  following :  *^  And  also  the  tithes 

of  agisting  of  J^roa^efh^  CroMsUt,  and  Sgmondmood^  howsoever 

arising  and  the  emoluments  or  oblations  ecclesiastical  and  spiritoaly 

called  in  the  said  parish  Qiiodragenmal  tidies,  and  the  tithes  ef 

^(jtadiogesimdl  fines  of  Fuhoood^  Cadeleyy  and  Hye  Bark^  and  also 

the  minute  and  mixt  tithes  of  many  chapels.'') 

In  the  enumeration  of  the  tithes  (his  Lordship  continued)^  wfaich 
were  in  the  course  of  the  argument  supposed  to  apply  to  the  whole 
parish,  some  of  those  which  were  proved  to  have  been  received  by 
the  vicar,  are  not  to  be  found,  and  yet  his  title  to  them  is  not  dia* 
puted,  and  it  might  on  the  same  ground  have  beoi  made  a  qttesdoii» 
whether  tithe  of  foals  and  lambs  are  given  to  the  vicar  ?    Of  some 
tithable  matters  not  mentioned  in  the  endowment,  as  I  hare  ob- 
served, the  tithes  were  decreed  to  be  due  to  the  vicar,  in  the  ease 
cSManby  v.  Curtis  /  and  that  could  not  have  been  so  deteraiined» 
unless  the  construction,  -  which  I  am  inclined  to  put  on  this  instru- 
ment, had  been  then  considered  by  the  court  to  be  the  true  oo^ 
a^  it  must  hare  proceeded  on  the  ground  of  all  wauiX  tithes  be^g 
payable  to  him,  although  not  q)ecified  therein  by  name^  and  enn- 
merated  in  detail    It  must  be  tak^i,  therefore,  that  this  endow- 
mctnt  by  legal  construction  extends  to  give  to  the  vicar  all  the  txAes 
of  the  same  nature  as  of  those  of  which  a  fow  are  specified,  and 
those  which  have  been  paid  to  him,  and  are  not  mentioned  in  the 
endowment,  must  have  been  considered  to  have  bdonged  to  him 
by  the  construction  necessarily  to  be  put  on  it ;  and  he  was  endowed 
thereby  of  all  the  tithes  of  the  same  nature  as  dioae^  and  for  that 
reason  it  must  have  been  that  some  have  accordingly  been  paid  with- 
out dispute. 
Suprfti738.      The  case  of  Manby  v.  Curtis  (which  was  determined  as  rqported 
in  2  Pnce\  I  can  assert,  very  much  occupied  the  attention  of  the 
court;  and  for  some  tiaie  the  very  learned  and  exceUent  man  who 
then  filled  this  seat,  as  I  well  know,  spared  no  pains  in  giving  his 
best  consideration  to  the  construction  of  this  endowment    Indeed, 
the  whole  court  gave  the  case  the  utmost  attention,  and  we  had 
firequent  meetings  for  the  purpose  of  consulting  on  it.     The  result 
was,  that  we  all  agreed  in  the  construction  to  be  put  upon  it;  and, 
therefore,  concurred  in  the  judgement,  whidi  was  ultimafedy  de- 
livered by  the  Lord  Chief  Baron«  Whatever  difficuldes  I  may  have 
had  in  construing  the  endowoient  originaUy,  I  have,  none  now, 
when  a  construction  has  been  already  put  on  it  after  so  much  de- 
liberation.   I,  therefor^  feel  it  impossible  to  say  that  that  con- 
struction was  not  rights  or  to  narrow  it  here;  and  I.calmot  but 
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WiM  to  the  MBie  coiiclii8u»»  as  wdl  on  my  6wii  view  of  it,  as  with  2S3]  • 
reftrenee  to  what  I  have  stated*  Then  when  I  see  diat  several  ^^^ 
species  of  tithes  have  been  paid  by  the  occupiers,  without  any  diffi-  ^  ^^ 
colty  made  ooi  their  part,  although  they  are  ma  induded  in  the 
QQMlowmeDt,  and  whidi  amounts  to  evidence  of  perception,  I  can- 
not bat  give  the  vicar  the  benefit  of  the  same  constmetaon  as  it 
has  already  received  from  the  court  in  his  fiivour ;  and  the  more 
especiaUy,  when  there  is  no  right  to  the  tithes  in  question  shewn  to 
be  in  any  oneebe,  nor  has  any  daim  ever  been  set  up  by  the  rector, 
or  any  other  person;  and  it  is  quite  dear,  that  these  tithes,  like 
all  others,  must  be  due,  and  ought  to  be  paid  to  some  one.  As  to 
any  qsestion  which  there  might  be  between  the  rector  and  vicar, 
the  rule  is,  that  where  a  rector  stands  by  and  allows  tithes,  not 
specified  in  an  endowment,  and  to  which  the  vicar  is  not,  in  fiict, 
legally  entitled,  to  be  paid  to  the  vicar,  the  rector  must  be  bound 
by  his  own  neglect,  and  that  applies  to  the  case  now  befixre  the- 
court. 

There  must  be  an  account  decreed,  therefore,  of  the  tithes  of  all 
the  tithable  matters  sought  by  the  bill,  except  of  hay,  hemp,  and 
fla3c,  as  to  which  the  modus  has  been  set  up. 

As  to  the  case  which  has  been  dted  of  Manly  v.  Ten/lor^  decided 
at  the  B4»Us,  I  now  well  remember  that  that  case  was  often  before 
the  court  before  the  judgement  was  delivered,  and  was  wdl  con- 
sidered by  us  all  in  the  course  of  our  frequent  consultations  in  the 
case  of  Manbjf  v.  Curtis^  and  our  determbation  was  dther  not  con* 
sidered  inconsistent  with  the  decision  in  Memby  v.  Taylor,  or,  if  it 
was  so  in  any  respect,  we  thought  it  incumbent  on  us  to  make  our 
decree  in  opposition  to  it.  The  remaining  question  to  be  con- 
sidered is  the  vdidity  of  the  modus  of  6s*.  Sd.  for  hay,  hemp,  and 
flax.  There  is  no  objection  to  it  as  laid,  and,  tlierefore,  it  must- 
depend  upon  the  evidence.  It  is  principally  supported  by  a  series  of 
receipts,  which  are  proved  by  the  evidence  o( Barton  eLXidCan^kome 
and  others;  the  payment  of  the  sum  of  6«.  8J.  for  hay,  hemp,  and 
flax,  mentioned  in  those  receipts,  and  which  is  said  to  have  been  con- 
sidered a  modus  for  this  township  of  SkirUmy  is  proved  to  have  been 
made  by  the  foreman  of  the  jury  at  the  mandr  court  That  is  cer- 
tainly a  remarkable  thing,  and  must  necessarily  attract  notice.  In 
one  of  those  receipts,  the  payment  is  said  to  be  for.hay  rent,  and 
an  objection  was  made^  that  a  payment  so  called  could  not,  with 
reference  to  the  consideration,  be  regarded  as  a  modus  ;  but  that  is 
dearly  a  technical  word  merdy,  and  if  the  payment  be  ancient,  we 
cannot  reject  it  on  the  ground  of  a  critical  nicety  in  the  wording  of 
a  recdpt :  for  it  may  be  a  modus  in  fact,  by  whatever  name  the  pay« 
inent  may  be  called,  and  hay-rent,  in  a  common  recdpt,  may  be 
thought  as  good  a  name  for  such  a  payment  as  modus. 

Yy  4 
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IMl.  '  Another,  and  more  serious  objection^  was  also  taken,  that  Ae 
^^^'  payments  in  all  the  receipts  down  to  1776  are  said  to  be  for  hay 
▼•  only,  the  modus  being  stated  to  be  payable  in  lien  of  hay,  faempt 
and  flax,  and  in  the  subsequent  receipts,  however,  from  so  fiff  back 
as  the  year  1776,  down  to  a  very  late  period,  the  language  is  ahered^ 
and  the  payment  i^said  to  be  for  hay,  hemp,  and  flax ;  and  that,  I 
think,  coKS  the  objection,  althoogh,  therefore^  the  eariiest  receipts 
would  have  operated  certainly  as  evidence  against  the  occqpittv 
on  that  ground;  yet  as  there  are  also  receipts  wfakh  finrnish  evidcnoe 
in  their  fiivour  for  a  series  of  forty-five  years,  and  which  are  on- 
doubtedly  entided  to  be  considered  old  receipts,  it  would  be  loo 
much  for  me  to  say,  that  there  is  not,  on  the  whole,  soffident  evi- 
dence of  the  payment  to  make  it  necessary  that  there  shoukl  be  a 
foriher  enquiry  respectmg  it.  As  to  the  earlier  receipts,  too,  it 
may  be  observed,  that  the  omission  of  the  mention  of  hemp  and 
flax  may  have  arisen  from  the  circumstance  of  the  occnpier^s  having 
grown  none  of  those  articles :  a  suggjestion  which  occurred  to  rae 
in  the  course  of  the  aigument.  Whatever  doubts,  therefor^  I  may 
personally  have  in  my  own  mind,  on  the  evidence  before  me,  aa 
to  the  character  of  the  payments,  these  receipts  pot  it  out  of  my 
power  to  decide  this  case  without  further  investigation,  more  espe- 
cially  whesa  I  see  the  rec^ts,  which  I  consider  would  akxie  make 
it  necessary  for  me  to  direct  an  issue,  so  strongly  corrobomted  by 
the  parol  evidence  of  the  payment,  and  of  its  consideration. 

There  must,  therefore,  be  an  account  decreed,  to  be  taken  of  all 
the  tithes  admitted  to  have  been  received  by  the  defendants,  except 
those  of  hay,  hemp,  and  flax,  and  there  must  be  an  issue  to  tiy  the 
foct  of  the  existence  of  the  modus  set  up  as  covering  die  tithe  of 
those  articles.  Further  directions  and  costs  must  be  reserved.  The 
defendants  must  be  made  plaintifls  in  the  issue. 

The  accounts  of  all  other  tithable  matters  must  be  with  coats. 
Decree.  —  An  account  of  all  tithable  matters  demanded  by 
the  bill,  and  not  covered  by  the  money  payments^  for  six 
years  before  the  filing  of  the  bill.  With  coats,  (a) 


(a)  54  Geo,  3«   A.D.  1814.    Crac.      Rolls,  pien  of  lands  and  grounds  in  the  townaUp,  wlio 

Marih  4.  7.     Manbjf  *,   Clerk,  ▼.  Taylor^  and  were  jointly  and  sevendly  liable  to  the  laymeui 

others,  9  Bri.  S49.  thereof,  the  sum  €f^  tOl.  to  each  Ticar  of  Xoncos- 

To  a  Tioyr's  (of  Xoncoster)  bill  for  tithes,  the  ttr,  innncdiately  after  bis  being  insiiaited  awl  in. 

defendants  set  up  the  following  money  payments :  ducted  into  the  said  c(iurch,  or  as  soon  after  m 

**  For  ereiy  housiiholder  bei^  a  married  man  demanded :  and  the  Ai\ther  sum  of  1/.  to  aoch 

Sd.  for  Eatter  offerings,  and  2d.  for  every  one  vicar  for  the  time  being  at  SaUm-t  oras aoonaAer, 

who  had  a  garden,  and  2d»  at  Easier  by  erery  &c.  in  each  and  every  year,  for  and  in  lieu  and  lull 

householder,  under  the  denomination  of  smoke-  satisfiiction  of  all  tithes  of  hay,  hemp,  and  flax, 

money ;  and  \n  each  occupier  of  land  in  the  town-  which  should  arise,  &c.  daring  the  period  of  aocii 

ship  Itf.,  under  the  denomination  of  plough-  Ticar  continuing  ricar.    They  also  set  up  a  modms 


penny;'*  also,  that  from  time,  &c.  there  hath    ofS{.  (in  grvMs),  payable  as  the  former,  join^  and 
been  paid  and  payable  by  all  and  every  the  occu-    seTerally  on  the  vicar's  indndion  in  lieu  of  Ifaa 

*  See  the  lame  CISC  as  to  the  tHhe  of -wills,  Miyim  1710. 
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lGed.lV.    A.D.1821.    Cane.  Rolb.  1821- 

Short  v.  Lee.    [2  Jac.  &  Walk.  4640  Short 

(Reg.  Lib.  B.  1820.  f.  891.)  ^. 

The  plainti£r,  the  lessee  of  the  custos  and  college  of  vicars  ^'^*^^ 
choral  of  the  cathedral  church  of  Si*  Peier^  in  ExeUr^  who  as  im-  March  i.  s» 
propriate  rectors  were  entitled  to  the  great  and  small  tithes,  filed  a  4J?^||^ 
bill  against  several  occapiers  in  the  parish  of  Woodlmnf^m  the  county  writing  of 
cfDevofij  for  the  tithes  of  hay,  clover,  and  other  artificial  grasses,  ^^*  P^- 
calves,  milk,  colts,  agistment,  apples,  pears,  and  other  garden  stnfC  conuui  ar- 
The  defendants  set  up  by  their  answer  the  following  moduses :  and  for  ^^^^ 
every  acre  of  meadow  hay,  yearly,  BtEaster^  4c(.;  and  for  every  acre  iccitd  by 
of  pasture  hay,  yearly,  at  Easier^  3d.  in  lien  of  the  tithe  of  bay,  dover,  ^^^^ 
and  other  artificial  grasses ;  for  every  milch  oow and  cal^ yearly,  at  emaotbe 
Easier^  4d,  and  for  every  heifer  and  cali^  yearly,  at  Easier^  the  sum  ^^^j|]|2]^^ 
ofSd*  in  Ueu  of  tithes  of  calves  and  milk ;  and  for  every  foal  and  witboot 
colt,  yearly,  at  Easier^  the  snm  of  Id^  in  lieu  of  tithes  of  foals  ^^^  ^^^ 


or  colts;   and   also  for  every  barren   and  unprofitable  oow,  the  eoUecidr«r 
sum  of  ^d^  in  lieu  of  tithe  of  agistment  of  barren  and  unpro-  tiMa  time, 
fitable  cows;  for  every  hogshead  of  cyder,  yearly,  at  Easier^  the  ^IIV^^^^ 
sum  of  Sd* ;  and  for  firuit,  including  hoard  apples,  yearly,  BtEasteTf  UmeJZ  n 


the  snm  of  Id.,  in  lieu  of  tithes  of  apples,  pears,  and  other  fruit;     , 

for  every  garden  and  herbs  growing  theran,  yearly,  at  Easter^  the 


sum  of  I  ^  in  lieu  of  the  tithe  of  garden  stufi.    The  defendants  ten-  ^^^^ 

dered,  amongst  other  evidence,  a  book  purporting  to  have  been  the  nctorj  h^ 

account  book  of  a  former  tithe  collector,  iq  the  years  1752,  175S,  ^^^St^im^ 

and  1754.    A  witness  stated,  that  this  book  f^peared  to  be  in  the  ncntaln 

handwriting  of  one  Bobert  Beakf  with  whose   handwriting   he  acmoST' 

was  well  acquainted;   and  he  and  other  witnesses  had  been  in-  pviportfaig 

formed  that  JS.  Beale  was  the  tithe  cdlector  of  7.  HeatAfieldf  who  couniTlbF. 


was  proved  to  have  paid  rent  to  the  college,  and  was  therefore  sup-  uM^ 
posed  to  have  been  at  that  time  the  lessee  of  the  rectory;  the  book  tbeir 
came  from  the  possession  ofJ.BeaU  the  son  o( Bobert  Beale.  ^'    ^ 

plo^fed  to 
colleGt  the  titbes,  end  appeering  to  be  approved  and  lettled,  are  admliiibie  in  evidence.    The 


of  the  body  enjoining  the  appdbtment  of  coUecton,  together  with  the  internal  evidence  of  the  doco- 
mentB,  and  their  coming  out  of  the  proper  cuirtody,  held  sufficient  proof  that  the  accounting  partiee 
were  raally  oolledon.  llorfM  of  4d.  lor  every  mildvoow  and  calf,  and  Sd.  for  every  hriibr  and  oalf, 
in  lieu  of  the  tithee  of  calvea  and  milk,  bad.  JIbdia  of  Sd.  for  every  hogshead  of  cyder^  and  Id. 
for  fruit,  in  lieu  of  the  tithe  of  apples,  pears,  and  odier  frnit,  bad.  It  is  the  duty  of  a  oourt  of  equity- 
to  decree  tithee  in  kind,  when  aatiefied,  that  the  modu*  set  up  is  eilher  bad  in  law,  or  tint  it  has  noi 
immemorially  existed.  An  issue  is  not  to  be  directed,  unless  there  be  reesonable  doubt  as  to  the  lhcl» 
and  when  it  depends  on  evidence,  the  effect  of  which  can  be  better  asccrtuned  by  e  jury. 


tithes  of  pigs,.gecse,  and  ^gs,  arising,  &c  dnr-  modMjet  of  sums  in  groes,  as  laid  in  the  answer, 

ing  die  vicar's  incumbency,  (as  before,}  but  with-  were  bad.     Also  an  account  as  to  all  tithes  of 

oot  any  fbrther  annual  payment  hay,  hemp,  and  flax,  and  of  pigs,  geese,  and  cgca. 

Sir  Samad  JRofii%,  Leaehy  and  JTcyt,  for  the  from  Jtate  S4^  1806,  and  firom  certain  of  the  de- 

plaintifik.  fendants  an  account  of  the  tithes  of  gardens,  and 

Hart  and  Bdtf  for  defendants.  '  of  ducks^  apples,  and  bees,  and  of  what  was  doe 

The  MoMlfr  of  th€  JMU  detttOiaed,  that  the  lor  Matter  offerings  fiwn  JSbHer  1809. 
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1&21.         Harm  and  Boteler^  for  plaintiffi,  olgected  to  ihe  reoeptioii  of  this 
^5jj^    -  book,  on  the  ground  of  there  being  no  sufficient  proof  of  its  b^n^; 
T.        Beale^s  hand  writing,  or  that  he  was  the  collector. 
'^*  Wetkerell^  Healdj  Merivalej  and  Wakefield^  for  the  defendants. 

The  Master  qfthe  Bolls —  It  would  have  been  more  satis&ftory 
if  the  witness  had  proved  that  he  had  seen  Beale  write ;  but  I  think 
there  is  reasonable  proof  that  the  book  is  in  his  handwriting;  still 
it  appears  to  roe,  that  there  is  not  enough  to  warrant  the  court 
in  receiving  it  as  evidence.  The  foundation  for  the  admissibility 
of  this  species  of  evidence,  is  to  be  had  by  ascertaining  clearly  the 
character  filled  by  the  writer.  Though  the  cases  have  gone  a 
great  way  in  favor  of  rectors,  in  making  the  books  and  papers  of 
their  predecessors  evidence  for  them,  yet  in  all  these  cases  the  first 
point  is  to  prove  the  character  of  the  individual  who  wrote  them ; 
if  yoii  fail  in,  this,  they  cannot  be  evidence.  If  the  writings  of  per* 
sons  not  invested  with  the  proper  characters  were  received,  nothing 
could  be  more  dangerous  to  property.  Suppose  that  Beale  was 
not  the  person  authorized  to  collect  the  tithes,  but  nevertheleas 
8apraa47.  had,  for  some  purpose,  made  these  entries.  In  Jones  v.  Waller^  I 
suppose^  there  must  have  been  found  by  some  evidence^  that  the 
book  was  written  by  a  collector;  when  you  fix  him  with  that 
character  his  entries  become  evidence;  and  the  principle  is  the 
same  with -stewards*  books  (a);  and  in  the  case  of  the  midwife's  me- 
mdrandum.  {b)  The  character  of  a  tithe  collector  is  a  private  one; 
it  may  or  may  not  exist,  and  is  not  like  those  public  offices  which 
have  been  alluded  to,  and  which  must  exist,  and  with  respect  to 
which  you  may  therefore  presume  that  a  person  who  acts  in  them 
has  been  appointed.  Here,  on  the  contrary,  you  have  first  to 
raise  the  character  into  existence^  and  then  to  prove  that  this 
person  filled  it.  Cases  have  been  cited  of  acting  in  a  pitUic 
character,  having  been  held  evidence  against  the  party  of  his  hold- 
ing that  character,  and  sometimes  against  third  persons ;  but  thane 
is  no  instance  where  that  has  been  extended  to  private  sitoatioiia. 

On  the  part  of  the  plaintiff*  some  andent  parchment  rolls  were 
produced,  purporting  to  be  the  accounts  of  the  collection  of 
the  tithes  of  Woodbury^  by  proctors  a^^ointed  by  the  college, 
for  thirty-six  difierent  years,  between  the  years  1401,  and  1495. 
The  reception  of  these  documents  was  objected  to* 

The  Master  of  the  Bolls — This  question  is  one  that  has  pro- 
perly given  rise  to  a  considerable  extent  of  argument.  Here  we 
have  a  question  relating  to  spiritual  possessions;  and^  therefore,  ar- 
guments deduced  firom  the  rules  of  evidence  as  to  other  proper^ 

I 

(a)  2^  and  ir«Ufr  V.  TAj^Mitf,  10  EuC,  90S. 
W  Migkam  ▼•  Mgun^t  10  But,  lOS. 
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do  not  apply}  as  it  depends  upon  the  law  which  gOTerns  the     188i« 
evidepoe  as  to  tithe%   the  subject  matter  of  this  suit.    It  is  at-      ^^^ 
tempted,  on  the  part  of  the  defendant,  to  make  oat  an  immemorial        ▼. 
usage  of  a  fixed  payment  for  tithes  against  the  comm<m  law  right 
of  the  rector,  and  direct  and  positive  evidence  for  a  considerable 
period,  and  evidence  of  reputation,  which  in  these  cases  is  pro- 
perly received;  for  a  longer  period  has  been  given,  shewing  thai 
this  fixed  payment  has  existed  as  far  back  as  we  can  go;  fit>m  . 
which  it  is  to  be  presumed,  that  it  has  always  existed  since  the 
time  of  I^al  memory.     But  if  it  can  be  shewn,  that  at  any  time 
between  that  period  (the  year  1289)  and  the  present,  another  pay* 
ment  has  been  made,  it  will  establish  that  the  fixed  payment^ 
although  it  may  have  lasted  for  a- considerable  time,  has  not  been 
immemorial;  and  the  question   is,   whether  that  which  is  now 
tendered  is  not  proper  evidence  to  meet  the  case,  partly  of  direct, 
and  partly  of  presumptive  evidence^  that  is  made  by  the  defendants. 
These  rolls  are  thirty-six  in  number,  and  purport  to  bear  date 
about  four  centuries  ago,  and  extend  over  a  period  of  nearly  a 
century:  they  come  out  of  the  custody  of  this  corporation  of  vicars 
chond,  and  purport  to  be  the  accounts,  annually  rendered  to  them 
by' the  proctors  for  each  year,  of  the  tithes  received  by  them  as 
their  proctors.    Now,  first,  with  respect  to  the  existence  of  the  cha- 
racter of  proctor.    It  is  in  evidence,  that  the  rectory  was  granted 
to  the  vicars  by  a  diarter  almost  coeval  with  the  time  of  legal  me- 
mory (between  the  years  1191  and  1S08);  they  were  then  a  corpo- 
ration aggregate,  composed  of  ecclesiastics;  for  the  ground  on 
which  the  corporation  was  recited  to  have  been  made,  was  their  pe- 
culiar assiduity  in  the  performance  of  ecclesiastical  duties*    Now 
in  the  charter  we  find  an  oUigation  cast  upon  them  to  appoint 
annually  proctors  to  receive  the  tithes  for  them ;  this  being  made  a 
matter  of  duty,  and  being  also  the  only  convenient  mode  in  which 
the  collection  could  be  made,  we  must  presume  that  they  did  ap- 
point proctors;  the  existence  of  the  character  does  not  admit  of 
doubt.    It  is  quite  dissimilar  firom  the  question  as  to  JR.  Beal^u 
books.     Here  it  was  a  positive  duty  to  appoint,  and  a  corporate 
body  could  not  itself  collect ;  and,  therefore^  the  existaice  of  the 
officer  is  proved,  both  by  the  nature  of  the  body  and  the  duty 
prescribed  to  them.    The  rolls  also  come  out  of  their  own  archives. 
In  the  other  instance  there  is  an  absence  of  all  these  circumstances. 
Supposing  then,  the  persons  de  facto  to  have  existed.    With  re- 
spect to  the  documents,  it  is  objected  that  they  are  not  the  originab 
l^  which  the  proctor,  as  he  went  round,  actually  collected ;  but 
how  does  that  signify?    Th5sy  were  still  accounts  rendered  by  him. 
It  is  not  necessary,  in  any  case  of  collectors'  books,  to  produce  the 
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18SK  Teiry  paper  that  he  collected  hy.  The  principle  i%  fhet  the  ebirf 
is  made  by  an  individual  conversant  of  the  fiict,  at  a  time  when 
it  was  not  in  dispute^  having  no  interest  to  make  a  fidse  entry,  and 
making  one  teikling  to  chaxge  himsel£  It  is  on  this  principle 
that  entries  in  stewards'  books  arereoeived,  and  not  from  dieir  bring 
actually  cotemporaiy  wiUi  the  transaction.  It  is  the  same  with  the 
entries  by  the  attorney  and  the  midwife^  in  the  cases  referred  to. 

It  is  then  objected  that  these  rolls  are  aooounts  that  passed  be- 
tween two  parties ;  the  body  at  large  on  the  one  hand^  and  the  ifw 
dividual  collector  on  the  other.  Be  it  so ;  bnt  still  they  were  ihe 
collector's  accounts  of  the  items»  the  entries  were  his,  and  the 
others  were  passive,  except  in  receiving  and  cheeking  him,  (refer- 
ring to  the  final  words  <tf  the  accounts,  tic  quieti  recasenmif  or  sic 
fuiehia  recessiif  importing  a  discharge  to  the  proctors,  written  in  a 
difierent  character  or  ink  from  the  body  of  die  account*) 
.  Another  objection  is,  that  the  proctors  were  members  of  the 
body ;  that  &ct  is  not  disputed,  as  it  is  to  be  fiurly  collected  from 
these  documents,  that  in  most  instances,  if  not  in  all,  it  was  die 
case.  But  what  diflference  does  that  make  ?  the  profits  were  to  be 
distributed  equally ;  the  collector,  therefore,  as  a  member  of  the 
body,  had  an  interest  to  the  extent  of  a  tw«nty-fi>urth  part  of  the 
actual  receipt;  but  on  the  other  side^  his  interest  extended  to  the 
actual  amount;  could  he  then  be  suspected  of  wrongfully  setting 
down  firom  interested  motives,  what  he  had  not  received,  in  order 
that  he  might  by  charging  himself  with  24/.,  recover  IL  badLi^pia  ? 
He  had  an  interest  direcdy  against  every  entry.  If  the  entries  are 
made  by  one  on  whom  there  was  nothing  operating  to  make  him 
fidsely  charge  himself  the  difficulty  of  getting  evidence  after'  a 
great  length  of  time  has  induced  the  courts  to  receive  them;  that 
applies  to  these  entries,  even  if  the  proctor  was  a  member  of  the 
body;  but  if  in  any  of  the  instances  he  was  not,  then  tb^  fell 
within  the  common  case  of  stewards'  books. 

There  is  another  ground  for  receiving  these  ndls.  Sappoee 
them  to  be  the  accounts  of  the  corporation,  and  not  of  the  collector; 
then  the  question  arises,  whether  with  respect  to  entries  relating  to 
tithes,  an  ecclesiastical  corporation  aggregate  is  HUtingni^lMAI^ 
fit»n  a  corporation  sole;  and  if  entries  made  by  the  latter,  are  re- 
ceived as  evidence  as  to  tithes,  is  there  any  princqile  on  which  it 
can  make  a  distinction,  whether  the  corporation  consists  of  one  or 
many  ?  both  are  ecclesiastics,  both  owners  of  tithes,  and  both  have 
temporary  interests  only.    How  can  they  be  distinguished  ? 

Thus  there  are  two  principles  independent  of  the  authorities  in 
favour  of  the  evidence;  firsts  that  they  should  be  reoeived  as  the 
entries  of  the  proctors. 
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The  case  heSare  Lord  EUenborough  {a%  loose  and  imperfect  as  ISSl. 
die  note  of  it  U,  is  direcdy  in  point  to  prove  that  the  drcnmstanoes  ^^^ 
of  the  entries  being  made  by  one  of  the  members  of  die  body,  makes 
no  diflkrence;  though  upon  a  question  of  disputed  title,-  and  not  of 
tithes.  (6)  It  is  never  enquired  whether  the  steward  had  any  inte- 
rest in  die  amount,  either  by  receiving  a  poundage  or  in  any  other 
way,  as  the  proctor  acted  individually,  and  not  in  his  corporate 
character,  his  bdng  a  member  of  the  body  is  of  no  consequence; 
no  case  has  been  prored  where  it  was  so  considered ;  and  if  we  look 
to  the  set-off  of  the  opposite  interests,  the  preponderance  being 
against  making  fidse  charges,  reduces  him  to  the  situation  of  any 
other  proctor  or  collector. 

Now,  consider  it  the  other  way,  as  the  account  made  out  by  the  ^}^^ 
corporation.  It  is  admitted  that  the  entries  of  a  rector  or  yicar  are  upon  wUcb 
evidence  for  or  against  his  successors,    k  is  too  iate  to  argue  upon  ^^^^  * 
that  rule,  or  upon  what  gave  rise  to  it,  whether  it  was  the  cuma  iku^^ 
Scaecariij  the  protection  extended  to  the  clergy,  or  the  peculiar  ^SlISJS^ 
nature  of  the  property  in  tidies.    It  is  now  the  setded  law  of  the  cndeooeftr 
land.    It  is  not  to  be  presumed  that  a  person  having  a  temporary  ^^|^^ 
interest  only,  will  insert  a  fiilsehood  in  his  book,  from  which  he  xm*    <tM* 
can  derive  no  advantage.     Lord  Kemfon  has  said,  that  the  rule  is 
an  exception ;  and  it  is  8(>,  for  no  other  proprietor  can  make  .evi* 
deuce  for  those  who  daim  under  him,  or  for  those  who  claim  in 
die  same  rif^t,  and  stan^  in  the  same  predicament.    But  it  has 
been  the  setded  law  as  to  tithes,   as   &r  back  as  our  research 
can  readi.     We  must,  dierefore,  set  out  from  this  datum  i  and 
we  must  not  make  comparisons  between  this  and  other  corpora 
ations.    No  corporation  sole^  except  a  rector  or  vicar,  can  make 
evidence  for  his  successors.  •  It  is,  therefore,  of  no  consequence, 
what  the  law  may  be  as  to  other  corporation  books  that  do  not 
relate  to  tithes.    The  question  is  reduced  to  this:  whedier,  when 
tithes  are  the  subject  matter  of  dispute,  there  is  any  difierence  be- 
tween a  corporation  of  one  and  of  many  ?  no  authori^  having  been 
cited,  where  such  a  distinction  has  been  taken,  or  even  where  the 
case  of  a  lay  impropriator  has  been  distinguished.    It  is  said,  diat 
a  vicar  in  gmeral  may  be  trusted,  because  he  has  no  inducement  to 
iabricate;  that  argument  applies  equally  to  those  vicars  who  have 
only  life  interests.  On  what  principle  can  it  be  said  that  he  shall  be 
.trusted  whra  alone,  but  not  when  he  is  one  of  many  ?  With  respiect  ^^^^^"^^ 
to  the  case  of  a  lay  impropriator  in  fee,  it  is  not  the  question  here;  Sebookt 
he  certainly  may  be  suspected,  as  he  has  a  permanent  interest,  and  of  sl^r- 


.     («}  <^^.>n  vgiOBciit  Ihmi  naiipp^g  Evid.  mento  <iMn>odiu»d,  thitt  ^  pefions  roideriiig 

909.    Sdedit.  the  aocouiiti  wcrk  iMMmJiiwa  Jf  tfai  tbtMJ  (of 

^  W  On  s  rabMaQeiil  ^^  bi«  Honour  men-  W€atmbut»\   hoai  the  drcmnMiiiM  of  iheir 

^med^tfatt  he  U  imde  enqoi^  being  nentioiied  Mmttinei  M  >rfer  end 

thet(SMe,endroaiidthetiteppe«redbjMdoco.  timei  ee  m^fnic/liif. 


S008  CASES. 

1821.     might  be  nuJdb^  eddenoe  for  Ids  heirs.    Bat  ia  this  case  and  tibat 
gj^^      of  a  vicar  it  is  different;  fiir  though  in  both  these  cases  the  cor- 
T.        potation  continuei,  yet  it  is  composed  of  unconnected  individoala. 
•^^*       The  man  who  dies  transmits  no  interest  to  his  representatives.    It 
impropiifr.    is  to  be  observed,  that  all  the  cases  are  the  same  way :  in  all  of 
titbn  ro-      ^^WBL  the  evidence  was  received.    It  is  doubted,  whether  in  the 
ceiTed,  an    anonymous  case  in  Bunbury  {46.}  and  Viner  (b.  79.)  the  books  were 
thoM claim-  those  of  the  impropriator  himself  or  of  his  collector;  but  it  otf« 
i^onder    taiuly  purports  to  have  been  his  own  book,  for  it  is  put  upon  the 
same  principle  as  a  vicar^s  book ;  but  if  it  had  been  the  book  of  a 
stewand,  or  of  any  third  person,  it  would  have  been  received  upon 
the  general  law ;  and  Lord  C.  J.  Kit^  would  not  have  spoken  of 
the  cursm  Scaccariif  which  would  then  have  had  nothing  to  do  with 
it    It  seems,  therefore,  to  have  been  decided  in  the  Exchequer  and 
at  miff  priuSf  that  the  books  of  a  lay  impropriator  were  to  be  re« 
ceived  in  the  same  way  as  those  of  a  vicar  or  rector.    It  is  not  new 
to  treat  the  lay  and  ecclesiastical  rector  in  the  same  way ;  we  know 
that,  notwithstanding  the  many  ingenious  arguments  against  it,  the 
lay  rector  has  the  same  privileges  as  the  ecclesiastical,  with  respect 
to  pi^cription  in  non  dedmando. 
Sttpn  1615.      In  Ulingworih  v.  Leighf  the  entries  were  made  by  the  lessee  of  the 
impropriate  rector;  they  were  not  received  upon  the  principles  of 
the  general  law  of  evidence,  for  unquestionably  entries  made  fay  a 
lessee  could  not  be  received  in  general;  he  could  not  make  evi- 
dence for  his  landlord.    The  reason  why  they  were  received  wasy 
that  it  was  on  the  subject  of  tithes ;  the  decision  could  not  be  re* 
fenred  to  any  other  principles ;  that  was  the  case  of  an  impropriator 
in  fee,  who  was  put  in  this  respect  on  the  same  footing  as  a  vicar. 
In  other  cases  in  QwiUim  the  subject  was  much  ^scussed,  and  the 
doctrine  generally  admitted.     In  the  Homchurck  case  it  was  mudi 
argued,  but  there  the  accounts  were  kept  by  a  bailiff  resident  on  the 
fiurm ;  and,  therefore,  would  have  been  evidence  even  if  it  had  not 
8opimi779.  been  a  question  relating  to  tithes.     The  case  otJBuOen  v.  Michd{a\ 
bears  upon  this  as  being  a  case  of  mutual  accounts  examined  on 
Siipimi7S8.  both  sides,  and  so  does  Manby  v.  Curtis,  {b)    These  rolls  are  of  the 
description  of  the  collector's  receipts  in  the  latter  case.    They  are 
accounts  with  the  prmdpals.    I  think,  then,  that  they  ought  to  be 
recdved;  1st,  oh  the  same  principle  as  vicai^s  books;  2dly,  on  the 
other  ground,  which  would  apply  even  if  this  were  not  a  questioii 
as  to  tithes;  namely,  that  they  are  the  accounts  of  a  collector  chai|^ 
ing  himself. 

The  defendant's  counsel,  as  one  ground  for  directing  an  issuer 
mged,  that  by  tendering  a  bill  of  exceptions,  the  question  of  the  ad- 


(a)  4  Dow*s  P.C.  297.     S  Fri.  $84.  {b)  I  Fri*  SSS. 
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mianlulity  of  the  rolls  in  efidenoe,  mi^t  be  put  upon  thexeeoid;     1831. 
in  answer  to  which,  BuOen  t.  Miehdl  {a)  was  cited ;  wheie  the  mft* 


joiity  of  the  court  of  Exchequer  held,  that  a  bill  of  exceptions  was        ▼. 
not  r^[ular  in  an  issue  out  of  a  court  of  equity.  "^"^ 

On  the  question  of  evidence,  in  addition  to  the  arguments  pre^ 
▼iously  ofiered,  it  was  contended,  that  by  comparing  the  opposite 
interests  of  the  individual  vicar  who  was  collector,  it  appeared  that 
the  balance  was  in  favour  of  augmenting  the  revenue*  His  interest 
as  proctor  was  only  for  one  year ;  whereas  he  enjoyed  for  life  a 
twenty-fourth  share  of  the  revenue,  when  the  number  of  vicars  was 
full,  and  more  when  there  were  vacancies,  or  when  any  were  noxH 
resident,  they  being  then  excluded. 

The  Master  cf  the  Rolb.  —  The  plaintiff  having  proved  his  title 
as  rector,  the  onus  of  proving  that  it  is  not  to  be  followed  by 
the  usual  consequences  lies  on  the  defendants.  For  this  purpose^ 
it  is  not  enough  to  establish  a  customary  payment  subsisting  for 
a  long  period  of  time;  that  is  not  disputed.  The  point  on  which 
they  are  at  issue  is,  whether  the  rector  is  bound  for  ever  by  this 
money  composition ;  which  depends  not  upon  its  actual  paymmt^ 
but  upon  its  antiquity.  There  is  no  deed  prior  to  the  13  Eliz* 
nor  any  evidence  of  such  a  deed.  It  is,  therefore^  necessary  for  the 
defendants  to  prove  the  usage  to  be  immemorial,  to  raise  the  pre* 
sumption  of  an  agreement  between  the  proper  parties,  the  patron^ 
parson,  and  ordinary.  If  they  fiiil  in  proving  this,  the  rector  is  not 
bound.  I  just  notice  here,  a  very  extraordinary  case,  which  one  is 
surprised  to  find  in  the  books;  it  is  that  of  Sansom  v.  ShaxOf  where  Supmsos. 
a  learned  seijeant  is  represented  to  have  contended  that  with 
respect  to  modusy  the  time  of  legal  memory  did  not  mean  the  time 
oiBick.  1.;  and  he  seems  to  have  received  some  encouragement 
from  the  court  There  must  be  something  incorrect  in  the  report ; 
it  certainly  is  not  law. 

Now,  in  this  case,  the  defendants  allege  several  customary 
payments.  The  first  is,  for  every  acre  of  meadow  hay,  yearly,  aft 
Easter^  4td.  and  for  every  acre  of  pasture  hay,  yearly,  at  Easter^  Sd» 
in  lieu  of  the  tithe  of  hay,  clover,  and  other  artificial  grasses. 
I  do  not  recollect  any  instances  of  this  sort  of  double  modm  for 
hay,  dividing  it  into  kinds,  and  paying  Atd.  for  one,  and  Sd  for  the 
other;  and  the  witnesses  are  not  quite  consistent  upon  it.  The  term 
pasture  hay,  I  observe,  is  dropped  in  the  evidence ;  they  say  that  4dL 
was  paid  for  meadow  hay,  and  Sd.  for  other  hay;  and  one  witness 
states,  that  he  does  not  know  whidi  sum  has  been  paid  for  each 
sort  respectirely.  This,  however,  would  not,  perhaps,  be  a  da-> 
cisive  objection,  though  it  is  of  importance  to  the  rector  that  he 


^p*" 


(a)  SFH.41S. 
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1821.     should  not  be  left  in  any  doubc,  as  to  what  each  payment  applies 

"~~~   to;  he  is  entitled  to  know  dearly  when  he  is  to  have  4ed^  and  when 

▼.        3d.;  if  that  is  left  in  uncertainty  he  demands  it  at  his  peril     But 

this  might,  perhaps,  be  sufEciendy  cleared  up,  if  it  were  sent  to  an. 

issue. 

But  the  next  modus  is  open  to  more  objection ;  for  every  milch 

cow  and  calf,  4d,  and  for  every  heifer  and  calf,  8d,  in  lieu  of  the 

tithes  of  calves  and  milk.    This,  I  suppose,  is  meant  to  cover  the 

The  vnion   tithes  of  all  the  calves  and  milk  <m  the  farm.    But  the  union  of  two 

%g,iaca^    articles  that  are  distincdy  tithable  in  one  customary  payment  is  al- 

tidwUe  in    ways  otgectionable.    There  cannot  be  a  payment  of  one  thing  in 

is  dwajt      li^u  of  another  that  is  distinct    Now,  the  tithe  of  milk  and  calvea 

^j^^^    B^  qoite  different;  the  latter  are  subject  to  the  rules  that  govern 

the  tithing  of  animals.     The  right  attadies  when  they  are  bran; 

but  milk  is  tithable  each  day,  according  to  a  certain  rule;  it  tnust 

be  taken  on  the  spot  where  the  animal  is  milked,  and  is  equally 

done  whether  there  is  or  is  not  a  calf.    How  then  can  one  payment 

cover  both?    The  consequence  would  be,  that  cows  might  be 

introduced  without  calves,  the  rector  would  then  be  entitled  to 

nothing  and  yet  would  be  precluded  from  the  tithe  of  milk.    K  it 

be  said,  that  in  such  a  case  the  modus  does  not  iq>ply»  then  they 

have  claimed  too  general  an  exemption;  it  ought  to  have  heeoL 

more  correcdy  stated.    The  modus  for  the  agistment  of  cows  I  do 

notseeanyotgectiontoin  point  of  law;  but  it  is  singular,  that  when 

the  right  to  agistment  tithe  must  have  extoided  to  various  animab» 

there  should  be  a  modus  in  the  solitary  instance  of  cows,  but  not  ia 

any  other* 

The  next  modus  is  void  on  the  fiioe  of  it,  at  least  as  it  is  applied: 
for  every  hogshead  of  cyder  Sd.  If  we  are  to  understand  that  to  be 
for  cyder  only,  it  is  not  the  question  in  the  cause.  The  plaintiff 
does  not  claim  tithe  of  cyder;  nor  am  I  aware  that  any  such  tithe 
is  known  to  the  law.  It  is  a  manu&ctured  article^  and  the  rector 
can  daim  the  raw  material  only,  except  where  custom  makes  a  dif- 
8iipim535»  ference.  In  Edgerton  v.  FdlUt^  a  modus  of  ^d.  for  every  hogshead 
of  cyder,  in  lieu  of  the  tithe  of  orchard  fruit,  was  held  to  be  v<Md. 
I^  therefore,  this  modus  is  to  be  understood  in  the  manner  in  whidi 
the  witnesses  state  it,  namely,  as  in  lieu  of  apples  and  fruit,  then, 
according  to  that  case,  and  on  every  principle,  it  b  bad  in  point  of 
law;  for  the  consequence  would  be,  tiiat  if  they  made  no  cydo*,  the 
rector  would  have  no  tithe  of  f^ples;  and  a  nuidus  leaving  it  to  the 
option  of  the  former  by  not  manu&cturmg  the  raw  material  to  ex« 
dude  the  redor  from  his  common  law  right  making  it  perfectly  un^ 
certain,  is  necessarily  bad.  (a) 


(a)  See  BiyiMff  T.  JMind,  Sojt.  mr§  MS8,  wpm  671. 
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'    The  next  is  For  fruity  including  hoard  apples  in  lieu  of  tithe  of     18S1. 
iq^ples,  pears,  and  other  fruit     I  own  I  was  surprised  to  see  in  the      ^jj^^ 
answer  this  extraordinary  combination,  a  payment  being  first  stated,       jf- 
that  if  good  for  any  thing,  covers  apples ;  and  then  another  modus 
for  hoard  apples,  so  that  there  are  two  moduses  for  the  same  article^ 
Then  comes  a  tnodns  for  garden  stuff;  and  if  that  means  the  pro- 
dace  of  gardens  generally,  it  includes  apples  again ;  the  first  modus 
is  not  confined  to  apples  made  into  cyder,  and  thus  there  are  three 
payments  for  one  article. 

'  The  evidence  in  support  of  these  moduses  is  partly  parol  and 
pardy  written.  The  witnesses  do  not  exactly  agree  with  each  other, 
but  ail  appeal  to  rq)utation  in  support  of  their  own  statements. 
This  shews,  that  though  evidence  of  that  description  is  properly 
admitted,  yet  we  ought  to  be  extremely  careful  with  respect  to  it, 
when  we  find  witnesses  differing,  and  yet  each  subjoining  tb  his 
statement  a  reputation  coinciding  with  his  own  opinion.  The  first 
written  evidence  consists  of  two  books  of  former  lessees,  which 
diew  the  actual  collection  of  the  tithes,  and  aie  therefore  properly 
admitted.  The  first  is  from  Easter  1771  to  Easier  1772,  and 
there  are  three  entries:  meadow  grass  4d,  land  grass  Sd^  cow 
and  calf  id!.,  heifer  and  calf  Sd^  vere  cow  2^  ^  garden  and  fruit  Id., 
Easter  dues  Gd.,  which  one  of  the  witnesses  supposes  to  cover  the 
gardens;  also  cyder  3^.  per  hogshead,  hoard  fruit  Id.^  stating  a  dis* 
tiinct  modus  for  hoard  fruit.  In  the  other  book  there  is  entered,  for 
every  acre  of  pasture,  and  arable  pasture  hay,  4d.;  for  firuit»  in-* 
eluding  hoard  apples,  one-tenth  when  gathered,  and  when  sold  out 
of  the  parish  one-*tenth ;  so  that,  if  this  book  be  correct,  it  destroys 
the  modus  for  apples,  as  they  paid  tithe  in  kind  in  both  cases. 
'  In  addition  to  this  evidence,  two  cases  in  the  Exchequer  have 
been  alluded  to.  These  decisions  are  certainly  not  evidence,  the 
records  not  being  produced;  and  even  if  they  were  produced,  it 
would  be  a  question,  whether  they  could  be  received,  the  rector 
not  having  been  a  party,  but  his  lessee  only.  But  if  admitted^ 
what  would  they  prove?  These  moduses  were  not  in  dispute;  the 
question  was,  as  to  the  mode  of  dthing  oats  and  barley,  and  there 
moduses  were  admitted.  The  cases  cannot  be  stated  as  more  than 
the  recognition  of  the  lessee,  that  he  thought  there  were  such 
moduses ;  but  we  are  to  consider  not  what  was  the  notion  of  any 
modern  lessee,  but  what  was  the  usage  long  before. 

The  ecclesiastical  survey  does  not  furnish  much  assistance;  it 
proves  too  much,  if  it  is  to  be  presumed  that  there  was  no  tithe  of 
any  of  the  articles  not  mentioned;  for  liiere  is  no  express  mention 
of  tithes  of  hay,  milk,  or  calves ;  yet  both  sides  admit  that  they  are 
tithable,  disputing  the  manner  only,  with  respect  to  which  this 
gives  very  little  light.     There  roust  have  been  other  articles  tith- 

Vol.  IV.  t  z 
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)$S}/  Abb;  oQid  we  do  not  koOK  what  is  included  in  otfiV  deami^  The 
•  ^55^^  -  totoj  value  is  staled  at  62/.  1 U.  &d^  according  to  Ae  ri^U*  t^e  KTnepr 
T.  f^  IS  about  71/« ;  the  variation  is  not  auch  a«  to  prove  th»t  oae  of 
tben  must  be  incorrect;  ithe  ^urvejr  iiever  bd^g  coviid^iied  an 
exftct  crijberion  of  value.  As  to  the  made  of  payment  it  ia  totall/ 
siknt.  U  WAS  not  requiaite  ia  the  aiirvey  to  state  aay  tUog  JBOoe 
than  the  yaUie;  it  is,  there&re,  generalized,  mentipning  oi|ljr  aoino 
ofthelajrgeir  articles}  AS  gar&a  and  2ana/  the  articles  now  in  diifMitie 
were  then  of  comparatively  small  value,  the  hay  bttng»  on  an  tma^^ 
%gj^  only  50^.  p^  annunh  wd,  tber^re,  they  wiere  the  less  ofcgects 
t>f  particular  notice  in  the  survey. 

Tto  hi^i^g  the  eyideiftpe  on  the  pArt  of  the  4^enda«»l»»  bitve  thegr 
iQAde  out  their  mpdu^tf  Some  of  them,  as  I  have  observed 
9ne  bad  in  point  of  i^w ;  9»  to  some,  there  is  oontfwttctoiy. 
eyideace;  with  respect  to  the  rest,  there  is  evidence  of  the  aotpul 
pemaqpy  of  the  tithes  aocording  to  them,  hit  %  ^onwderaMe- 
period  oerried  fimher  back  by  the  /sifidaDGe  of  r^i^ationu  I  egr^ee 
that  we  ougbt  to  be  very  careful  in  disturbing  an  ancient  usa^e; 
for,  as  v{9»  observed  by  Lord  Ibrdmcie  {a),  ^*  parties  ad*  and: 
purchases  are  made,  upon  the  faith  of  the  moiimst'^  and  all  tha 
property  io  ihe  parish^is  governed  by  the  aubsieting  rule  diat  hasi 
been  ap4Gbred  to  prevail,  and  by  the  continuance  of  a^iich  no  one. 
is  injured*  The  court  will  not,  therefoiim  be  wiUing«  when  there- 
is  Qontr^dictory  ^idence,  itself  to  decide  againat  a  long  estaMjshfA 
usage,  if  it  cap  be  more  sati^actorily  laid  be&ne  another  tnboBalf 
This  must  not,  however}  be  carried  too  f^r ;  it  is  not  to  be  asdmilatedi 
to  other  oeses  pf  usage ;  there  is  no  adverae  possession,  but  a  con-. 
stant  admowledgment  of  tiile,  by  payment  pf  the  €oi{ipositioo;  and: 
though  the  (M)mposition  hg$  pot  been  changed,  that  does  not  take 
nwiay  the  power  to  change  it*  Usage,  however}  and  long  enjog^: 
ment,  though  not  to  be  pressed  as  positive  evidence  of  title*  ia  en-. 
titled  to  considerable  weigbu  It  is  carried  badk  by  evidence  of 
paymentt  and  by  reputation,  for  a  considerable  period ;  and  Ihat^ 
if  npt  contradicted,  is  a  fair  ground  fi>r  presuming}  that  it  has  om 
iated  fr<Hn  the  time  necessary  to  give  it  validity ;  that  i^  from  ihfv 
time  of  legal  memory. 

But  beyond  the  time  tp  which  the  evidence  exteudSi  4he  d^fenr: 
dapts'  case  rests  upop  presumptipn  only ;  th^  rector  thim.  pivdwflit 
the  accounts  of  the  proctors  in  the  fifteenth  centgry^  t9  sh^lbwhut. 
d)e  state  of  things  was  then*  What  could  be  better  thw  tt^se 
important  documents,  to  supply  the  want  of  evidence  et  thut  pemd^ 
The  defendants,  hoivever,  objected  to  their  reception;  md.thwfc;. 
ing  the  subject  of  importapce,  I  was  desirpus  that  it  sboold  b^i 

(a)  2  Ve«.  sen.  510.  v  . 
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MnynBo^titMl  tktt»  if  fxisiibla,  mij  new  Itgbi  ihighi  be  thrown     1^2). 
k.    But  I  6tiU  think  they  ougkt  to  be  adHiiftU^    When  an 
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cnqiitfy  is  icarried  back  to  such  a  remote  period,  the  dearth  of  ewU  t. 
dtnee  satandly  leads  the  eovat,  from  its  desire  of  aseertawuig  the 
tautfa,  tttfher  to  let  ia  than  to  i^cdiide  vhat  is  x^ffered,  taking  cara 
^ways  npt  to  exeeed  tbe  bounds  of  legal  roles.  These  dteuments 
IMBsess  those  qaattfieotioBs  which  always  make  jdie  dedansdon  of 
deeeaaed  penons  eridence;  naoiely^  diat  they  wets  pensans  baring 
a  eonpeCBBt  knowledge,  or  whose  daty  it  was  to  know^  basing  no 
BMAire  to  make  a  fidse  represcAtation,  and  Aeir  wntten  dedpratum 
hdaig  directly  at  variance  with  their  only  interest.  Soek  deckr- 
ations  aoe  *«iyeraally  -eTidenesy  as  in  the  cases  of  die  entries  nm^k- 
by  the  attorney  or  the  midwife.  The  principle  has  ^fftk  been  «^- 
plied  to  a  letter  written  by  a  third  person,  and  reoegoiied  and  pi«* 
served  by  the  inditidual  to  wbom  it  was  addressed,  w4io  had  « 
contary  interest  (a)  This  pnnniple  was  much  disonssed  by  hori 
EUimbetsou^  in  SUgimm  ▼•  Bidgmy  (6),  after  veviewdng  the  case 
in  8inmgt{c\  where  the  entry  by  an  attorney  in  Jus  book  of  a 
anm  charged  and  paid  for  preparing  a  surrender  was  admitted. 
He  atates,  that  in  the  case  before  him,  <'  the  entry  made  i^y  the 
panty  was  to  his  own  immediate  prejudice,  when  he  bad  not  oply 
no  interest  to  make  it,  if  it  were  not  tme,  but  he  h4d  an  interest 
the  other  way,  npt  to  discharge  a  daim  which  it  eppeared  from 
othei*  evidepKre  that  he  had  f^  and  he  was  thecefore  of  <^nioD,  ihst 
itxmgbt  to  be  reoeired.  The  rest  of  the  court  concurred  in  dial 
ofBtnioR^  mid  thou^  Mr.  Justice  BayUy  sulgoiued  as  an  addi- 
tional eircum9tai»ce  necessary  to  make  the  entry  evidence,  that  the 
party  writing  it  might  have  been  exaiQined  to  the  fiict  in  his  life^ 
(iase,  yet  none  of  tiie  three  other  judges  add  that  qualificstion ;  and 
Mr.  Jostiee  BogfUy  himself,  in  a  subsequent  case(d),  states  the  rule 
to  be^  ^^  diat  if  a  party  who  has  knowledge  of  the  fiK^t  make  an 
entry  of  it^  whereby  be  charges  hUnsetf,  or  discharges  anelher 
opoii  whom  he  would  otherwise  have  a  claim,  it  is  adarissible  in 
evidenoe.*'  This  is  a  oorreeted  statement  by  himself,  in  wikicb^ 
after  finrther  consideration,  he  lays  dovm  the  rule  in  the  same  man* 
ner  with  th^  other  three  judges,  and  in  terms  applying  exactly  to 
she  pvesent  case. 

lliis  being  the  general  principle^  is  there  any  sound  distinction 
to  be  taken  from  the  einrumstafkoe  of  tbe  persons  making  the  en* 
tries  being  members  of  diecoUege?  k  is  said  that  they  had  a  per- 
manent 'interest  in  mfiking  the  entry,  and  a  temporary  oaly  -on  the 
odMT  side.     Bnt  observe,  by  the  entry  the  party  charges  himseV 


(d)  Roe  ▼.  Rawiings,  7  East,  379.  (ft)  10  East,  109 

(•)  Wdrrtn  t.  GreviUe,  2  StnC1129.  (d)  Doe  v.  ila6jofi,  15  East,  S5« 
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IB21.  with  20?.  His  interest  wduld  oertamly  lead  Wm'  the  other  wiy  m 
;gi^  that  particalar  tnmsaction,  and,  thensfore»  credit  is  giTen  to  him* 
^l_  Nor  can  he  have  any  motive  of  interest  acting  upon  bis  mind  U> 
induce  him  to  falsify  it;  for  though  he  has  a  permanent  interest  in 
the  tithes,  yet  he  could  never  derive  any  benefit  firom  the  entry.  It 
oould  not  be  evidence  for  him ;  if  any  question  arose  during  his  life, 
it  would  be  an  otgection  that  it  was  made  by  himself  and  it  cannot 
be  supposed  that  he  was  anticipating  contests  after  his  death. 
Therefore  diereis,  in  &ct,  no  set  off  of  interests;  the  interest  is  all 
one  way ;  then  how  does  it  differ  firom  the  ordinary  cases?  In  the 
case  before  Lord  EUenbarough^  respecting  Toihill  Fields^  the  same 
okjection  was  made,  but  be  luul  no  difficulty  in  over-ruling  it. 

If  we  compare  these  with  stewards'  accounts  in  general,  they  are 
evidence  of  much  more  importance;  consider  the  du^  that  the 
proctors  had  to  perform,  knowing  that  they  were  to  be  accountable, 
and  their  accounts  subject  to  revision,  and  being  passed  with  exact 
forms,  similar  to  those  by  which  the  crown  accounts  are  passed  in 
the  Exchequer,  before  the  proper  officers,  with  a  quietus  given  at 
the  end  of  them.  It  is  said  they  are  only  copies  made  up  from 
other  papers,  that  are  the  same  with  the  accounts  in  the  Exchequer ; 
they  are  the  joint  documents  of  both  parties,  and  they  are  not  the 
less  the  accounts  of  the  accountant,  because  they  are  checked  by 
the  other  party.  They  are  the  more  solemnly  prepared  and  as* 
senied  to,  and  are,  therefore,  the  more  to  be  depended  upon.  One 
drcumstance  I  wished  to  know,  whether  they  were  to  be  considered 
as  perfect  without  being  siened  and  sealed.  I  have  enquired,  and 
I  find  that  the  records  in  the  Exchequer  have  nothing  of  the  kind, 
but  end  like  these,  with  sic  quiet$is  recessit. 

On  this  ground  alone,  I  think,  these  documents  are  admissible; 
and  with  respect  to  the  other  ground,  I  am  strongly  inclined  to 
think,  that  no  distinction  exists  between  a  corporation  sole  and  ag- 
gregate; and  that  though  corporation  books  are  not  evidence  on 
other  subjects,  yet  they  may  be  on  this.  The  case  of  an  impro- 
priator in  fee,  it  may  be  said,  is  distinguishable,  as  he  has  a  per- 
manent interest;  but  it  there  was  at  the  time  an  absence  of  all 
prospect  of  litigation,  and  it  does  not  appear  that  any  advaoti^ 
could  be  gained  by  the  entries,  I  cannot  see  why  the  rectofs 
books,  which  are  received  when  the  rectory  belongs  to  an  indi- 
vidual, should  not,  when  it  belongs  to  several,  having  only  the 
same  extent  of  interest  All  the  cases,  lUingwwih  v.  Le^h^  and 
those  in  Bunbury  and  Finer  are  the  same  way,  and  seem  to  me^  if 
it  were  necessary  to  have  recourse  to  them,  strongly  to  esfahlrsh 
the  admissibility  of  the  evidence  on  the  second  ground;  but  on  the 
first  ground  I  thbk  it  clear  that  it  would  be  impossible  to  rgect  it. 
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-  Then  if  these  docttinents  be  properly  received,  dietr  effiscl  i«  1 82 1, 
neitt  to  be  considered:  mudi  learning  and  ingenuity  has  been  jj^^ 
exercised  upon  them,  and  I  cannot  think  that  this  part  of  the  sub*  j^^ 
ject  is  not  one  which  the  court  is  bound  to  investigate,  and  to 
which  it  must  apply  its  own.  judgement*  It  cannot  be  its  duty  to 
transfer  the  consideration  oL  these  numerous  records  in  an  un« 
known  and  antiquated  language  to  a  tribunal,  which,  however  ex- 
cellent it  is,  in  determining  the  eflbct  of  parol  evidence,  must,  with 
respect  to  the  import  of  written  documents,  take  its  views  from  the 
judge.  As  to  directing  an  issue  to  determine  the  question  of 
evidence,  it  would  be  perfectly  novel  for  a  judge  in  equity  to  send 
a  cause  to  a  jury  to  decide  a  point  of  law.  It  is  for  a  judge  to  de* 
cide  points  of  evidence  as  they  arise ;  it  would,  therefore,  be  sending 
it  to  be  decided  by  the  judge  who  might  happen  to  preside^  subject 
to  revision  by  the  judge  who  sen^  and  subject  to  be  then  sent  back 
for  another  triaL 

After  examining  these  rolls  over  and  over  again,  I  cannot  find 
the  least  ground  for  doubt.    Upon  the  hypothesis  that  all  the  tithea 
were  due  in  kind,  and  that  the  mode  of  collecting  them  in  each  year . 
was  by  the  sale  of  each  article  upon  a  separate  contract  in  each  case . 
made  between  the  proctor  and  the  occupier,  every  roll  exhibits  the 
account  which,  in  such  a  case,  would  be  expected ;  every  word  is  ^ 
used  in  its  proper  sense,  every  circumstance  is  accounted  for,  and  • 
corresponds  with  the  hypothesis.     But  upon  the  contrary  hypothe- . 
sis,  that  the  moduses  contended  for  were  at  the  time  the  standard  for 
the  payment  of  the  tithes  attempted  to  be  covered  by  them,  and  had 
been  so  for  200  years  before  that  time;  it  becomes  necessary  to- 
search  out  for  some  remote  and  unusual  interpretation  of  every  . 
word  and  circumstance. 

Hay  is  insisted  to  be  covered  by  two  di£krent  moduses  of  4fd,  and^ 
Sd^  according  to  the  nature  of  the  land,  and  computed  at  that  rate^ 
by  the  acre.  In  no  one  roll  is  there  any  reference  to  any  such  di-*. 
vision,  distinction,  or  computation  from  whatever  person  or  place 
it  is  received ;  it  is  always  one  uniform  denomination,  and  a  vajiaUo 
price  fixed  by  sale  in  each  particular  case,  without  ever,  in  a  single 
instance,  alludii^  to  any  fixed  payment.  On  the  oontraiy,  when^ 
the  articles  are  united  in  one  payment,  according  to  the  moduSf  they, 
are  uniformly  separated  by  the  rolls. 

The  terms  venditio  and  vendito^  applied  indiscriminately  through* 
out  the  rolls  to  articles  admitted  to  be  still  tithable  in  kind,  aa  well 
as  to  those  attempted  to  be  covered  by  tnodusss^  could  not  in  the* 
former  cases  have  had  any  reference  to  any  immemorial  composi- 
tion, because  as  to  them  no  such  composition  existed.  Why  tbefv 
is^  a  difierent  meaning^  to  be  applied  to  the  same  terms  in  the  same 
rolls  when  applied-  to  the.  latter  cases  ?   In  the  instances,  of  garha^ 
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IMl.     lanof  ingm^nim,  p^rctlhntmf  ftc.  th*  torm  wbxbA  be  ttidenlaM  in 
their  ia«iai  weime^  importing  a  salc^  of  tith^  in  kiod^    Whgr 


▼.        are  the  sesie  terntf  in  the  same  doewntnts  ta  liave  a  stniaaad 

and  unuMiai  interpretation  when  apfiioi  to  hay,.  ealYt%  and  appicai 
The  piopofled  oonstrtiction  cannot  apply  in  some  caM%  as  when 
the  tilhe  cf  calres  of  one  persen  is  add  te  another  by  iauae^  mmi 
when  the  tidie  calf  is  aoU  to  the  bmcfaer. 

How  did  it  h!4>psn  thil  ill  nf»  ate  af the  S6  nlht  dnrinf^  a  period 
of  nearly  a  eentary^  eech  ciileinhig  delaila  of  todi  iliiHitB  pa^* 
tiaubiii^  and  dorfocfass>  thene  shoald  never  he  a  single,  worcl  af 
]!derene6  la  the  aacient  wufdus  ar  comporition^  iirhtch^  if  it  odated^ 
anist  in  every  instance  have  beeft  the  sole  eriterkm  to  be  reiuiad 
to^  ilnd  which  the  otctqpaev  oust  in  every  ease,  firon  regard  to  lb 
own  interest,  haiw  wnifomdy  exacted  a  eomplbnce  wJtb  ?  If  fined 
naoaey  paymeifta  weae^one  Asa  ]»  each  year^  the  ti^  oottealor 
never  could,  in  any  instance,  have  possessed  the  slrlide  i*  load; 
itfbcieaa  tUa  ippcaaa  ta  hav^  been  the  ease  in  several  inataacetf  in 
hayi  mSki  calves^  and  appleai  hay  W  laid  np  for  asey  milk  ia  de^ 
liiwnred  and  earried  about  for  aal^  and  women  paid  for  ihk  aab 
iqpplea  gathered,  &c^ 

The  variadmie  in  price  applied  to  a  tithable  article,  apfw 
rehdy  of  the  same  denomisltiow  and  desoriptioBy  is  ntteaiy  inra» 
ceneileable  with  the  supposed  eadafenee  of  a  fiased  iasmemocial  pay-' 
menty  but  is  aoaoonted  for  if  die  price  depended  on  Iha  vahieaf  the 
article^  and  the  contract  made  on  the  sale  of  it  Seven  dificieni 
sanoa,  from  Sid.  to  lSd.f  fottow  each  odier  in  the  same  raH»  caab 
stated  to  be  i eeeived  firom  diflarent  peaaotia^  for  appamndy  » tith* 
able  ardde  of  the  same  deacripti(m,j0raiaiointefodm'mab*/  wheveaa 
upon  the  supposition  of  the  moduses^  no  separata  paymcnft  M^iihl  ta 
have  been  made  for  the  calf  without  the  eow  or  the  haks^j.  neither 
of  which  ia  mendoned,  nor  hi  either  caae  conU  there  have  bee» 
any  other  payment  tinn  ^d*  or  dief.  whidi  ia  pot  the  suai  paid  ia 
any  one  of  the  seven.  A  similar  obsertathm  apphea  talhe  varia* 
tion  in  the  payments  when  made  fcnr  die  entire  cal^  and  Whenmadb 
for  the  dthe  of  ode  or  more  calves  short  of  the  nmnbet  tieattaa^y 
to  endtle  the  rectat  te  an  eadre  calf.  Thnsi  whe»  Ss^  ia  paid  j»(e 
umtihtbdmrnmlif  Id^ct  l^iBpmdprodecmAmnimmitdiiBd^i^ 
the  tithe  of  three  calves;  ^d.  for  the  tithe  of  two  Galve%  aod  afrae* 
ticrtMd  sum  foa  the  dthe  of  half  a  calf ;  all  explicable  upon  the  knewn 
right  to  the  tkbe  ef  the  odd  numbers  but  wholly  ineooipatifaleWitb 
a  fixed  sum  of  4dL  or  8d^  for  each,  cali^  the  priee  nener  eoidd  dimi* 
nish  when  the  Rnmbcr  increased^  and .  half  st  calf  eould  nevea  ba 
sabject  to  any  payment. 

The  sale  ben^  made  to  die  occupier  Jiimsel^  iAr  veniitmf  h  in- 
compatible with  the  idea  o£  ita  being  the  jude  ef  e  iaodN5.    Samtt« 
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Ihnefc  tM  anfeitf  It  iiet  sotd,  but  i^  tJHttmMBi  for  te  iif dlfl^rt  way,'  l^^l . 
« iitf  the  «teMut  of  A^  catrriagdttidsiivihg  6f  hay,  iumteHiitOy  vM  ^^^  ' 
#f  thtf  iMy,  jfiiorf  parochiani  mbUrmt  habere^  xAAt\i  is  lakl  up  t. 
fft>  aOcufiiiiMfis  p&  anmm.  The  meAtring  cf  tfte  #ord  tmdiio, 
iippen%  siM  ftom  its  apjpOAitiim  to  retento ;  ^e  have  pt6  dUo  xMl^ 
vmdihi  nd  fro  Mo  t&telo  retittlo*  And  hdw  cAH  th^  terms  vendiiio 
MedtfOiBnA  Auffei^V  asf «  baid)  b&re66ncifed#ith  the  fised  modSu^ 
Sat  A  cow  nxa  A  cUlf,  mid  fbi"  a  heifer  and  calf.  The  term  atbeda 
^Hdeatly  iqppHes,  aeeoidiitfg  to  ttety  interpretatiotk,  to  sotnte  tithabte 
ttrtibleii,  lire  produce  of  ttSk;  mA  the  tbWs  state  it  to  h^Tfe  been  the 
Mbfeet  tf  Mie.  Expenoe^  are  charged  ad  venOendum  atbedhumy  tito 
article  is  sold  per  cestatem^  arifiAng  evidently  subsequent  to  Eagiery, 
#lteiV  dtenle  any  pilymeDfe  6n  thitf  ivccdiMlt  was  to  be  madlft  accord- 
ing to  the  modus.  The  j^ayrtetit  of  the  prfce  Agreed  lipon  is  sotoe^ 
titdes  by  iastalmenttf  at  diff^retft  peribdff  of  ^  yeifr,  which  nMt 
bftte  b^  reflated  by  contritct. 
TlM  terms  Applied  to  apples  ure  equally  inapplicable  on  my  ctAkf 

bypodke^  than  that  of  their  b«ikig  ^e  in  kind,  vendiiio  poifiorutk^ 
ccMectid  poniHo^Mii^  prd  inodih  pofrMrim  decimal,  i(^tiu$  parochiee,  pre^ 
tiwti  mtidii  3d.  et  ab  6s.  9d.  pt'O  3  quarL  it  9bh.  p^morwn  dJeemdt. 
totiks  parockia.  Tithe  apples  baS  pears  sold :  the  re&idue  6(  the 
tMhie  apples  made  into  (5yder. 

'  The  opposition  bet^^een  tbe  roOa  amf  the  moduses  is'  the^  greslter 
ffom  their  applying  ea^hr  to  the  #hole  parish,  and  tb6  one  prescrib- 
ing the  rtile  which  ought  to  ha^  been,  sfnd  the  eriter  shewing  the 
rule  whicfr  wa^  in  ibct  tiniversttUy  pursued  widi  every  occupier  ih- 
the  piirish.    The  toXk  were  not  loose  memoranda,  mttdie  for  private 
nife^  or  that  might  never  be  seen  and  acted  on,  or  to  be  used  only  to^ 
establish  a  claim  upon  the  land  o#ner  or  occupier ;  they  were  made 
9ciAy  &r  the  inspection  and  guidance  of  the  rector,  and  of  the  tithe- 
CoBector  to  settle  ihtet  se  the  e^ect  stitte  of  aiintiOl  receipt  and  out- 
going ;  dra^mg  with  a  minuteness  of  detail  to  the  lowest  fraction,  ve- 
rified by  vouchers,  scrutinized  by  auditors  appointed  for  the  purpose, 
comparing,  in*  eiery  instance,  the  charge  with  the  voucher  (<:tii»  ista 
ctdtta  pixrticulariter  compataio)  and  by  which  the  accountant  was 
to  btf  called  upon  personally  to  answer  to  his  employers  eccord- 
itcg  to  the  som  admitted  to  have  been  received. 

•  DuriAg  the  whole  of  this  period  there  dbes  not  appear  t6  have^ 
bem  any  dispute^  or  ai^  prb^peet  of  dispute,  rei;pecting  the  mode 
in'  which  ally  of  the  dthes  were  to  be  rendered'  in  any  part  of  th^e 
peirish.  From  the  first  roU  k  1401  ^  tbelbst  in  1495,  there  is 
only  one  entiy  of  eny  expenee  inburrei)  by  Iktgation.  In  Ma 
citatume  ad  cUandum  JVUtiarfk  Hbpp;/ngprd  discirtris  intulorujk  injuste 
dechnmohm^  the  iimonnt  of  #hich  was  twopence.  The  same  mode 
df  collecting  th^  tithes  appears  to  Itave  been  invarjabty  and-  unin- 
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1821.  terruptedly  pursued  for  nearly  a  ceotury.  There  was,  therefore^ 
^"^^^  no  motive  for  invention  of  ialsebood,  no  inducement  for  not  re* 
▼•  .  lating  truly  and  correctly  what  passed  within  the  year,  much  less 
for  a  series  of  officers  to  surcharge  themselves  falsely  with  sums  so 
greatly  exceeding  those,. which,  according  to  the  moAiseSf  were  the. 
sums  really  due,  and  received  without  a  single  one  in  a  single  in- 
stance  telling  the  truth  in  favour  erf*  himself.  The  only  conclusion 
must  be,  that  the  rolls  represented  the  payments  that  were  made^ 
and  that  the  payments  were  made ;  because  they  were.  conformaUe 
to  what  was  universally  known  to  be  the  rule  by  which  alone  they 
could  be  governed,  viz*  by  the  common  law  of  the  land,  unvaried 
by  any  fixed  or  binding  composition. 

A  great  deal  has  been  said  about  the  duty  of  the  court  to  direct 
an  issue ;  but  I  wish  it  to  be  understood,  that  it  is  my  opiniooy 
that  there  is  no  rule  that  a  defendant  setting  up  a  modus  as  a 
defence  to  the  rector's  bill  for  an  account  of  tithes  in  kind,  has 
a  right,  as  a  m&tter  of  course,  to  demand  an  issue.  If  the  court  is 
satisfied  that  the  modus  set  up  is,  upon  the  foce  of  it,  bad  in  law,  or 
is,  by  the  evidence  proved  in  the  judgment  of  the  court,  not  to  have 
immemorialiy  existed  in  point  of  fact^  it  is  under  no  obligatioD 
to  send  the  question  to  be  tried  by  a  jury.  It  is  the  duty  of  the 
court  in  such  a  case  to  give  an  immediate  decree  for  the  rector 
for  the  account  of  tithes  in  kind,  which  is  the  necessary  consequoK^ 
of  his  common  law  right,  without  exposing  him  to  the  expence 
or  risk  of  an  issue ;  it  is  only  when  the  court  entertains  a  reason* 
oble  doubt  as  to  the  &ct,  and  when  it  depends  on  evidence^  the 
eSed  of  which  can  be  better  ascertained  before  a  jury,  that  the* 
court,  for  the  information  of  its  own  conscience,  has  recourse  to. 
this  auxiliary  mode  of  obtaining  it. 

The  account  of  tithes  subtracted  when  resisted  by  a  daim  of 
modus  can  be  granted  only  in  a  court  of  equity.  The  remedy 
under  the  statute  of  Edw.  6.  which  applies  only  to  pradial  tithes^ 
is  for  a  penalty,  and  in  such  a  case  would  not  lie :  the  ecclesiastical 
court  might  be  stopped  by  prohibition.  The  court,  by  its  const!* 
tution,  must  have  the  power  of  deciding  incidentally  every  question 
of  law,  or  feet,  which  arises  upon  a  subject  over  which  it  has  com- 
plete jurisdiction.  The  trial  by  issue  forms  no  necessary  appendage 
to  tlie  proceedings  of  a  court  of  equity.  It  is  only  through  the  me- 
dium of  a  fictitious  form,  that  the  court' is  able  to  obtain  this  auxi- 
liary enquiry :  the  expence  and  delay  attendant  on  it  are  only  to.be 
incurred  when  the  court,  in  the  exercise  of  a  sound  discretion,  may 
deem  it  necessary ;  except  in  the  cases  where  practice  has  made  it  a. 
matter  of  right,  by  an  heir  at  law  or  a  rector.  , 

The  cases  in  which  courts  of  equity  have  in  the  first  instancy  and» 
without  any  reference  to  on  issu^  decided  against  moduses  on  the. 
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ground  of  Taiikiiess»  are  aU  instances  of  this  principle  being  acted  1821* 
on.  The  MS.  report  of  what  is  supposed  to  have  been  said  on  this  ^^^^^ 
subject  at  the  bar  and  on  the  bench,  in  the  court  of  Common  Pleas,  V. 
in  the  jear  1748,  in  the  case  of  Sansom  v.  Shaw,  is  not,  I  thinks  ^^^1^^ 
entitled  to  any  authority.  I  have  already  noticed  the  erroneous 
doctrine  which  the  same  report  attributes  both  to  the  bar  and  to 
the  court,  respecting  the  time  necessary  to  give  validity  to  a  modus. 
There  b  a  similar  inaccuracy  on  the  present  sulgect.  The  report 
represents  Seijeant  Belfield  to  have  stated,  that  the  name  of  rank- 
nessy  affiled  to  a  modus^  was  first  introduced  by  Lord  Chief  Baron 
Ward^  who,  he  says,  was  a  great  patron  of  the  clergy,  and  carried 
their  rights  a  great  way,  as  was  another  great  man  that  afterwards 
came  into  the  court  of  Common  Pleas  from  the  Exchequer.  Lord 
Chief  Justice  WiUet  is  made  to  say,  as  to  rankness:  ^^  It  is  said,  and 
I  am  afraid  truly,  that  there  have  been  many  cases  determined 
upon  this  footing;  the  fewer  the  better;  but  I  am  glad  they  are  not 
in  print,  for  then  they  might  have  misled  more  than  they  have  at 
present  The  reason  of  those  determinations  I  cannot  guess,  unless 
it  be  that  boni  judicis  est  ampUare  jurisdictumem"  BumeU  J.  is 
made  to  say,  ^^  My  Brother  Belfield  has  given  us  the  history  of  the 
beginning  of  this  doctrine  of  rank  modus,  in  Lord  Chief  Baron 
Ward's  time,  and  I  have  had  another  case  given  me  by  a  learned 
Judge,  which  shews  the  end  of  it.  The  case  I  mean  is  Giffard  v.  Sopim70e» 
JVM,  in  which  Sd.  ibr  a  lamb  was  decided  to  be  a  good  modus  in 
the  Exchequer,  and  in  the  House  of  Lords,  upon  an  appeal,  17S5.'' 
Mr.  Justice  Burnett  is  made  to  add,  **  and  there  was  an  end 
oir^jo^modusesi  I  believe,  they  have  never  been  heard  of  since.'' 

These  extraordinary  observations  were  not  called  for  as  necessary 
to  the  decision  of  that  case.     The  modus  was  not  of  a  magnitude  to 
be  objectionable  on  the  head  of  rankness,  and  so  the  jury  who  had 
found  in  favour  of  it  upon  issue  joined  in  prohibition  had  decided. 
Had  the  modus  been  open  to  the  objection  of  rankness,  the  otyection 
could  not  have  been  taken  in  the  shape  in  which  it  was  presented  to 
the  court,  viz.,  on  a  motion  in  arrest  of  judgment;  rankness  not . 
being  in  itself  an  objection  in  point  of  law  to  the  validity  of  the 
modus,  but  operating  as  internal  evidence  to  disprove  its  immemo* 
rial  existence,  and  so  the  Chief  Justice  decided.    But  the  dicta 
ascribed  to  the  court,  besides  being  irrelevant^  were  entirely  un- 
founded.    The  objection  5f  rankness,  neither  did  nor  could  owe  its 
origin  to  Lord  C.  B.  Ward,  nor  did  nor  could  it  terminate  with  the 
case  of  Gijffard  v.  WeN).    The  case  of  G^ard  v.  Webb  did  not . 
decide  that  rankness  could  in  no  case  afibrd  an  objection  to  a  . 
modus,  but  only  that  the  magnitude  of  the  sum  in  that  case  was  not , 
such  as  to  afibrd  a  presumption  against  the  antiquity  of  the  modus. 
The  contrary  had  been  decided  in  respect  to  a  modus  of  the  same 
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iSift,    ihHMrH  tot  up  for  ibe  sanife  artiete  iti  tKe  reign  of  WiUutm  51,  M  (he 
*^jj^      ^9C  of  LayJidA  v.  Entieknapp^  dted  by  cbunsel  in  Sanson^  t.  iSAair, 
T.        fitoih  Lbdd's  MS.»  tinder  tbef  nftine  of  Lay  field  V.  Ikwlapp^j^  in 
•  d^*       which  on  issne  was  at  first  granted,  but  the  plainfeiflP  having  refiise«I 
560.  to  try  it,  and  fnoved  for  a  rehearing,  t&e  court  unanimou%  agreed 

Aat  the  custom  #as  not  good,  ^nd  that  there  ought  to  be  Ho  isstfeL 
This  instance  tFerifies  Ijofd  Eldon^s  observations  oiii  the  case  of 
SoHkm  V.  Shced)^  lihat  rankAe^s  was  known  to  courts  of  Ekjtiify  lotig 
before  Serjeant  Sdflelffs  dflli^. 
Supn587.       hi  BMqp  y.  Ihderi^  {d%  1704,  PawdJ.  said,  thatnAfle  be 
sat  in  the  Excheqttei",  if  a  thoMk  ^as  t6d  high,  they  al#ays  cRs- 
Supni6i2,  tdlo#ed  it    In  BeHsdn  v^  WalkM^  the  coij^rt  of  Ex^liequet  dts- 
flflow^  a  modus  foo  nea^  fhe  value  as  rank.    In  the  year  1 745, 
thi^  years  before  the  case  cfSdnsxni  v.  S%atr,  and  foiMeeh  years 
after  Giffhrd  v.  WeWj  wa^  decided  in  the  Hoirse  of  Lords ;  LonI 
SupnTss.   Harimickej  in  tlkiii  v.  PigoH^  made  a  decree  for  tithes  in  kind  in 
d^3fposition  to  a  inoOis^  up*on  the'grounid  of  rankness,  without  senct* 
ing  H  to  an  issue,  saying,  that  it  appeared  to  be  nothing  more  than 
ar  cohiposition  upon  agreement^  ^hich  parsons  haA  submitted  to  in 
sn^ccession  fix>m  time  to  tii^e,  and  merely  a  peitenal  payirdent  aM 
ikHi  a  composition  real,    rthe  satrie  gi'eat  judge  in  Moore  ir\  Bedt^ 
Sapniiee.  jhrdf  Mir.  1750,  cited  by  Blackstohe  J.,  in  i^fev.  D&fUBng^  st&i 
he  should  be  ashamed  to  send  a  modus  of  SOL  per  ant^uh  to  be  tried 
by  a  jury  where  the  rieal  value  of  the  tithes  was  not  ilbove  60/.^  ssiS 
decreed  for  the  pTaintiiF  with  costs. 
Sopn  9S0.       l^  Htdse  V.  Monky  the  court  of  Estchequer,  in  1 769»  set  m4e 
two  payments  alleged  to  be  moduses  on  the  ground  of  rankness»  add 
Supimsra  s6  }h  the  same  year  in  Wood  v.  Harrison.    The  court  of  CominDn 
Pleas  in  Pike  v.  D&txiingj  hdd  very  different  language  from  diat 
attributed  to  it  thirty  years  befoi^  in  Sansoth  v.  ShaWf  ^  Cknurts  of 
Equity,'^  they  said,  ^  which  are  judges  of  both  the  fact  and  the  jos- 
tice  of  the  case^  may  certainly  overrule  a  moduS^  when  they  see  Aiat 
the  internal  evidence  against  the  possibility  of  its  immemorial  exist* 
ance,  is  so  fitting  that  it  would  be  nugatory  or  oppressive  lo  send 
it  to  be  tried  by  a  jti/y.**  And  Blackstone  J.,  says,  ••  so  it  wis  Ame 
by  Lord  HarSmicke  in  Moore  v.  Beckfbrd^  so  in  Toffitmo  r.  Leggtf 
six  (Kfierent!  moduses  were  over-i^led  for  beitig  to6  t^tSt  without 
dif eeting  an  isstke  to  try  any  of  Aem." 
Suj«iio47.     '  In  Morgan  v.  tfeviUe,  m  ITtS,  the  Lord  CBSef  ^aron  6f  the 
Exchequer  said,  *^  It  is  not  an  universal  rule  in  questforis  of  (hi^ 
sort,  to  refer  ourselves  to  a  jdry.    It  is  only  when  the^e  is  a  doubt 
that  we  dfo  it,  both  in  cases  ofmoAaeS  and  of  cnstoms."    In  Biskcp 
Sttpniisi6.  V.  Chicflestery  in  1781,  the  Chancellor  notwiAstandrng  tHe  deoisioik 
of  Qiffbrd  v.  Tfetib^  (which  was  cited  in  the  argument,}'  refosed'aii 
i^ue  to  tiy  ar  npoius  of  itd.  foj?  a  lamb.    He  said,  that,  '<  the  rank- 
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deal  of  a  nwdm  dependtd  on  the  bislety  6(  money,  and  oerlainly     isn^ 
WM  in  itsotf  A  qdestksi  of  fact^  and  liot  of  kw;  but,  atdiott^hilwa^    *' 


k  question  of  fat^  it  was  a  qoestiaii  tber  court  had  fi^eqtieiidy  de^        r. 

cided,  that  this  msdm  was  notorionsl^  rtok,  and  if  so»  there  was  no       ^^^ 

geasoi  why  m  court  of  Equity  shoiiU  diroet  an  iosue  to  try  a  ftoi  of 

wUA  k  ip^as  perfectly  satiafied J' 

.  The  fvraatiea  him  mttt  been  ooBfetnfd^le  to  these^autboritief^ 

In  Q^Cohmr  i.  Cookej  though  tke  GUaiioftllor  aar^  <'  tJiat  coutts  Suprai684. 

of  Equity  in  anoient  tiemea  were  nore  in  the  babit  ef  taUag  to 

themsdhrea  tte  dtekion  of  qanfttioDs  of  fiiel^  thai»  tbcy  have  tboagbt 

it  iitm  and  discreet  in  kler  tiitai^  and  that  if  any  reasonable  doabt 

had  been  raised  apon  it  iil  the  eridenoe^  it  has  been  of  llite  thought 

wiseand  diacteel  to  moA  the  qneslioai  of  fact  to  a  JHry.r    Yet  he 

add^  there  is  no  doBbt»  acoarding  to  the  eohstiftntiett  of  this  oent^ 

it  mvy  take}  to  itsdf  the  deoisien  ef  every  fiMtt  pat  ia  iasue  upon  the 

veoord*''    And  tito  same  great  antbority  saya  in  Ae  case  of  the 

Warden  of  Si.  Pcmfs  v*  Morris^  **  that  upon  the  payaent  as^il  stood  Sapnii6su 

at  tbct  original  hearing  ia  oj^poaitioB  to  the  daim  of  tithes^  be 

sjhiald  ba^iB  thoqght  the  court  bad  a  ri^t  to  litfusey  bo4i  if  asked, 

(M^t  to  have  directed  as  iasua''    Referring  to  the  same  case  in 

Ujangucw  ta  Htimpion  (a)y  be  satyt^  *^  My  opinion  alwaya  wtis^  that 

tiiia  Gou^t  was  not  jostified  in  seading*  Amt  questioii  to  tk  trial ;  my 

ofnioDi  beings  tbat  if  that  evidemee  having  beeo  reesiTed^  the  ter*' 

diet  had  been  eontiary  to  that  wlucfa  was  founds  I  should  not  have 

bcU  riiyself  boaad  fa^  that  verdict*'*    The  aaite  great  judge  in 

BuUen  v.  Michel^  expressly  declared  his  opinion  tbat  the  court  of  Si^ni779» 

Eochequev  ought  not  to  have  granted  an  issue  ia  that  case ;  Lord 

Bedaiak  delivered  m  samlar  opinion  in  the  saaoe  case.    In  the  kMar 

oaae  of  Mor^Ari  v.  T^ler^   the  court  of  Exchequer  decreed  the 

account  of  tithes  without  any  issue,,  notwithstandiiig  the  evidence 

in  support  of  the  modus.    It  was  the  contrariety  of  the  evidence^  and 

the  doubt  as  to  the  feet  whidi  occasioned  an  issue  to  be  granted  in 

Drake  v.  Smith,  {b)  80^1^4. 

There  is  no  case  in  which  an  issue  has  been  granted,  where  the 
oeMI  haa  been  satisfied  tbat  the  alleged  vledt»  had'  its  origin  since 
the  time  of  Ic^I  memory.  Tlie  evid^ce  to  disprove  the  immemo* 
xi§k  eaitienee  of  the  moduses  in  this  caae  are  entirely  writteoi  con- 
tained ik  thirty-six  ancient  rdls  in  a  dead  language^  embracing 
maay  items  of  differeal  lands.  Theit  eonstmction  has  called  f<Mtb 
the  i^pKcatien  of  learned^  critical^  and  acQiarate  investigation  and 
daH8tioi<%.  freqiaeitt  aad  usefeft  vevieicm^  and  the  assistance  o(  gloa- 
siariea  and  antiquarian  knowledge^  to  fonm acorreel  judgement  re« 
sipeetidg  their  meaning  md  inqport*    Could  this  be  done  before  a 
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1821*    jiiry  at  nisi  piusy  with  the  same  eflect  as  it  may  in  a  cottrt,  assisted 
"  by  the  learning  and  industry  of  the  bar*  during  a  hearing  ct  many 
days  devoted  entirely  to  this  one  subject,  and  with  a  knowledge  of 
the  whole  of  the  cause  to  which  the  enquiry  belongs  ? 

It  is  not  a  case  in  which  there  is  any  contrariety  in  the  erideooe^ 
or  in  the  conclusions  to  be  drawn  from  it  All  the  parol  endeoce 
applies  to  one  period ;  all  the  ancient  written  evidence  to  another ; 
the  inference  afforded  by  the  one  does  not  in  the  least  inteiiere 
with  that  derived  from  the  other*  In  the  earlier  period,  the  tithes 
were  rendered  in  one  mode,  in  the  later,  in  a  diflerent  mode^  an* 
ciently:  by  a  contract  of  sale  of  each  article  made  each  year  by 
agreement  between  the  annual  officers  and  the  occupiers,  in  modem 
times  by  composition  made  between  the  lessee  and  the  oocnpieiSr 
There  is  no  question  of  fact  to  be  left  to  the  jury.  It  is  merely  a 
question  of  law,  as  to  the  admissibility  of  these  rolls,  and,  when  ad* 
mitted,  a  question  as  to  their  construction  and  efiect*  If  the  case 
were  before  a  jury,  they  ought  to  take  the  directions  of  the  judge  on 
these  points,  and  the  question  would  ultimately  come  for  the  t^ 
vision  of  the  court  directing  the  issue ;  which,  as  Lord  EUan  saidf 
in  Hampson  v.  Hampson^  if  it  disapproved  of  the  conduct  or  opi- 
nbn  of  the  judge  or  the  jury,  would  not  hold  itself  bound  by  the 
verdict*  To  what  purpose  then  would  it  be  to  subject  both  parties 
to  the  additional  expence  and  delay  of  an  issue  only  to  bring  hank 
the  case  for  the  final  decision  of  the  court,  that  has  already  formed 
a  clear  and  decided  opinion,  upon  which  it  must  at  last  be  bound 
to  act? 

I  am  perfectly  satisfied,  that  there  ought  to  be  no  issoe^  except 
upon  the  modus  for  colts,  if  the  rector  insists  upon  it;  for  I  do  not 
find  in  the  rolls  any  payment  for  a  colt  but  that  of  IdL  As  to  the 
rest,  there  must  be  an  account. 


^      2  Geo.  IV.    A.D.  1821.    Scac. 

^f***-  Page  V.  Wilson.     [SJac&Walk.  524.] 

Luidf  This  was  a  bill  by  the  rector  of  Pof^ldj  in  JSsser,  for  tithe 

^1^^^^  of  wood  and  underwood.  The  defendant.  Sir  H.  W.  Wiison^  waa 
chuged  of  the  owner  and  occupier  of  some  woods  within  the  parish,  called  the 
^!^iax»di  P^^  Woods,  containing  about  68  acres;  the  other  defendants 
vtMoorjtby  were  occupiers  of  other  lands.  By  their  first  answer,  theyad* 
alien  prio.  mitted  the  defendant  to  be  rector,  and  as  such,  to  be  entitled  to 
^^».*^  all  tithes  in  the  parish,  except  the  tithes  of  wood  and  underwood 
the  Grown    ui  the  Priory  Woods^  and  of  hedges  or  hedge-rows  in  the  parish. 


on 
suppres* 


not  being  of  greater  width  than  one  rod,  and  producing  wood  used 
for  fendng  and  fuel,  ^  in  the  parish,  by  the  occupiers.    They  thei^ 
g^^!^.  set  up  a  custom  by  which  the  Friory  Woods  were  discharged  icom 
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Che  payment  ofall  tithes  of  wood  and  underwoofl:,'  which  custom  thejr     1B2U 
mttriboted  to  the  woods  having  formerly^  and  before  the  time  oi 


Am* 

l^al  memory,  been  the  property  of  a  monastery  or  priory,  called        t. 
Pan/ldd  Priory.    They  also  stated,  that  from  the  tune  whereof^     wutuu 
&C.,  by  acertfdn  ancient  custom,  used  and  approved  within  and  andbjthem 
throughout  the  said  parish  of  Panfieldf  which  was  and  always  had  Sn^ifrr 
been  within  and  parcel  of  the  southern  division  or  district  of  the  maant^ 
hundred  of  Hindefbrdf  in  the  county  of  Essex^  and  within  and  ^^^ 
throughout  all  the  other  parishes  within  the  said  southern  divisions  ^^ds  tiwy 
and  district  of  the  said  hundred,  (being  nineteen  other  parishes^)  tiUthtdis. 
no  tithes  of  wood  or  underwood,  cut  in  hedges  or  hedge-rows,  *ol°<>on» 
not  bdng  of  greater  width  than  one  rod,  were  ever  due  or  payable  longer  n. 
to  or  for  the  use  of  the  rector  of  the  said  parish  of  Panfiddi  but  ^"^  fnm 
that  by  such  custom  all  the  said  hedges  and  hedge-rows,  not  being  tithM. 
of  greater  width  than  one  rod,  had,  during  all  the  time  aforesaid,  ^  ^"^H^gf 
and  still  were^  ocempt  or  discharged  of  and  from  the  payment  of  «  huodnd, 
all  tithes  of  wood  or  underwood,  arising  and  cut  from  die  same^  he^f^ 
They  stated,  that  they  had  cut  no  wood  or  underwood,  except  such  bedgMOfm^ 
a&  ft^  within  these  exceptions,  and  the  loppings  of  some  ancient  rtAixk    * 
pollards*    There  was  an  inaccuracy  in  one  part  of  the  answer,  with  ^^^  ^on 
respect  to  the  exception  of  hedges,  it  being  mentioned  as  extending  ^ood  and 
only  to  hedges  producing  wood  used  for  fencing  and  fiiel,  in  the  Pf^ffT"^*^' 
parish,  by  the  occupiers* 

.  The .  defendants  having  afterwards  discovered  some  material 
documentary  evidence,  obtained  leave  to  file  a  supplemental  an- 
swer ;  by  which  they  stated  that  the  manor  of  Priors  Panfj^^ 
in  the  county  of  Essex^  and  all  the  lands  and  tenements,  meadows, 
feedings,  pastures,  woods,  and  underwoods,  lying  and  being  in 
Panfyldey  in  the  coun^  aforesaid,  cdled  Panfylde  Priory^  were 
part  of  the  possessions  of  th^  late  dissolved  monastery  of  Christ 
Churchy  Canterbury i  and  the  convent  of  the  same  places  which 
was  one  of  the  greater  monasteries,  and  came  to  the  crown  by  the 
dissolution,  suppression,'  grant,  or  surrender  thereof,  and  by  the 
statute  31  Hen.  8.;  and  that  the  said  manor,  lands,  &c.,  were  Imh 
fore  and  at  that  time,  by  prescription,  composition,  or  other  lawful 
ways  and  means,  enjoyed  by  the  said  monastery  and  convent,  finee 
from  the  payment  of  any  tithes,  whether  great  or  small,  or  of  any 
modus  in  lieu  of  such  tithes,  or  of  any  ecclesiastical  dues  whatso<* 
ever.  They  then  stated  a  grant  from  the  crown  in  the  SOth  Hen.  9« 
of  the  manor  of  Priors  Pat^ldej  and  the  lands.  Sec  called  Pat^/tde 
JPriory^  to  Sir  GffZ»  Capell^  his  heirs  and  assigns ;  the  Priory  Woods 
were,  they  believed,  part  otPanfylde  Priory^  and  had  never  paid 
tithe  of  wood  or  underwood* 

The  earliest  document  produced  was  a  grant  of  Henry  I*  con- 
firming to  the  monks  of  St.  Stephen  qfCaenj  in  Normandy^  whatso* 
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IrUt.     «v6f  king  If'attm  h(s  lalh«%  «nl  qiuen  MaHUa  liti  vUe,  gHi« 
graaltd  4o  GMI,  and  -to  SLSi^h^^Camg  anaagst  Um 


T.  oMApriged,  was  one  dbiis  dttserilicds  ^  A»d  in  JBc^^  iIm  ttttk 
^'^'^  iBBDor  B^Ftmfddj  wkh  the  wood  aad  laviw  diereto  «djaceat»  diss 
dMTged  and  qait  of  all  cuatonM,  vhieh  HUmm^  l¥fir  Ralph  gavn^ 
ivith  all  the  dike  of  other  his  land.*  In  the  diivd  year  oiHauy  &i 
(1416,  the  year  after  the  suppression  of  the  alien  pnoriesy)  the 
manor,  ooiled  the  priory  of  PaimfitUky  in  £siev,  with  other 
sessions  of  the  airi»oC  and  oonveat  of  fi^.  SU^^hem  ^Caen,  wae 
to  eT.  Wodekoii$y  in  iae.  JgABarv^^.  in  the  firat  year  of  his  Deign, 
(1461,)  granted  the  nuinor  of  PattfiMe^  otherwise  etdled  the  Atarf 
afPau^fidd,  to  GresOdm  Hmdey  in  fee.  {a)  It  appeanedbyimtak 
in  certain  letters  patentxif  the  98d  or  l^Sd  of  Edward  4.,  and  in  afl 
a^  of  parliament  of  the  7th  of  Hentrg  7«,  that  QrmUa  Hmdey  in 
the  Hth  of  Edward  4^  sold  the  nnmorof  P^i;^  to  Tkcmaa 
bishop  of  Conl^rfary,  and  enfeofEMlocitainpcrionaof  ittoUa 
by  the  king^s  liceQoe ;  aa4  in  the  feUowing  year,  the  >nrrhihirfiap 
•  and  his  feofiees,  by  the  king's  Ucenoe,  conveyed  it  to  the  piiorandl 

convent  of  Girut  Chmtfhj  Canierkuryy  and  their  snecossawt  Tlla 
grant  to  the  prior  and  convent  was  ratified  by  the  letters  patSHt  of 
aie«fidor^rddof£AtM;n{4.  Theactof  theTthof  ffemy  7.  was 
made  upon  the  petition  of  the  prior  diX^ntt  Ckardt  tor  the  par* 
pose  of  confirming  the  grant  to  that  convent,  notandieandiog  tkf 
act  >€(  resomptian  of  tlie  18th  of  Edward  4«  by  viitoe  of  vHuch 
some  process  against  Ac  prior  had,  as  die  petition  stated,  been  com* 
moioad  in  the  Exchequer.  Ck$%st  CKansi,  Canterimry^  was  ana 
of  the  greater  monasteties,  and  its  possessions  sMre  smrendeaed  to 
the  itiown,  on  tfiei^4|fa  Fekmar^  60  Hem^B*  In  Marci^  in  tlie 
same  year,  Henry  6.  granted  the  manor  of  PanfitU  Priory  to  Six 
GiUe  CapeU  in  fee. 

Evidence  was  cntensd  into  on  bo^  sides,  with  mspoct  to  the 
aHeg^  castom  fer  the  enempdon  of  hedges,  the  eflEsot  of  whsdi  k 
stated  in  the  judgement  of  tlie  oauit.  Than  was  iilso  evidenoe  of 
dbe  nonpayment  of  tithe  for  the  Priory  ffbods. 

J%nM  and  jSS^fpiaa,  ^thepiainti£<(i) 

HeaU,  TVedoBe^  nnd  Blakt^  fer  the  defendante. 

The  Mae$er^tke  BoHs,r^J)h»  case  cert^ly  inaohr^  4  ^pseslinn 
of  gveat  impoctanae,  contidjsring  the  gveat  eKtent^rf"  the  propsiey 
that  may  lie  aflbcted  by  it:  the  lands  of  die  monastic  banaes 

(fl)  TbenryyP4mvW»*»n»yqrwiBirte4        »)  <9f«m  ▼.  Qmh  m^  ^W*«  '"*»     , 

to  the  crown  ^d  not  appear^  it  wfs  protMOiIj  by  amongst  otfa^  for  the  plaintiflr.     Hie  MaOer 

a  forfeitiire  iacnnad  4n  te  e«mne  «r  fka  dWl  ik  jMft  ranurfceiiipoil «i iaiiiwi 

trail  in  ivfaicfa  tbf  oountry  waa  iBfotvad  at  that  to  the  couit  ia  ti^  pf^aL  ia  Matins 

poriod.    Ijk  Mortua*4  Sitiot^  of  Sttex,  toL  ii.  w^^  det^jed,  by  the 


shortly  before  hu  detbrodeuent.  4-GwflI.  Id08« 
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dT inaj  (p-eat vfllae;  the  aliea  fraries  alone  ivem 96  in  Bttaber^tf^     tSSl . 
^d  it  is  Mid  hjf  MatiAan  Paiis^  that  their  peMessioi  were  equal   " 


ta  those  eC  the  king.     HaYug  bestowed  oosiiiderable  attsntion  ioa     _». 
the  subject,  and  haying  arrived  at  a  dear  opinion  en  it,  I  will  at 
oDCtt  state  what  my  imfusession  is. 

The  case  divide  itself  into  two  brai^ches;  one  rdating  %o  the  ai* 
Ic^a^ed  jcustom,  and  the  4ather  to  the  right  to  prescribe.  On  botb 
points  the  aenci  lies  upon  dbe  deAndants ;  for  it  is  now  clear,  wbat^ 
evier  doubts  najr  fenoerl j  haFe  been  entertained^  that  the  tithe  of 
wood  is  due  by  (2)e  eommon  law  as  much  as  any  other  tithe ;  and 
the  plaintiff's  title^  as  reetor,  to  all  tbe  tithes  in  the  pariehi  except 
tho«e  ef  hedgenHnrs  of  less  than  a  ro4  in  width,  and  those  ^of  the  .  ^ 

Ptimy  Wo»dsy  is  admitted. 

First,  with  reject  to  the  custom  to  exempt  the  hedgevNiws,  it  u 
properly  etated  a»  ft  cnstpm,  and  not  a  prescription.    Th^  state  it 
as  a  local  custom,  by  virtue  of  wbidi  all  wood  gnofwing  m  liedget 
lows,  not  being  of  giaealer  width  than  one  vod,  is  exempt;  and  as 
they  have  laid  the  postam,  it  is  liot  ciicumscribed  with  reference  to 
the  use  of  it,  though  they  state,  in  the  beginning  of  the  answer,  aa 
exemption  only  lor  wood  used  for  fencing  and  fbel.    They  la|F  the  >fot  cor^ 
custcoi  as  jsKteading  over  tfab  a^d  niaetsen  other  parishes,  fonnhg  j^S^thsc 
the  scttthern  division  of  the  bundoMi  of  Hincl^rdf  and  they  ase  a  ^7*  custom 
little  inoorrect  in  not  also  stating,  that  it  has  not  been  usual  to  pay  approved  in 
these  tithes  in  the  nineteen  other  oaiishes.    This  cnatam,  I  think,.  ^:>  '^  ^9 
they  faiLisf  suppoi^Vig,  either  in  point  of  law  or  in  point  of  faot.      •  riihef,  no 

I  i^iould  observe  also,  indq^endendy  of  this,  ^at  thefe  is  soma  ^^  ^  * 
wood,  t0  the  tithe  4»f  whif:h  ^e  pUun^  is  indisputably  entitled;  kindwat 
fiac  it  is  paoved  that  thevs  is  some  wood  gsowiog  in  detach^  places^  dUe  toSo' 
which  there&ee  is  not  jeovered  by  any  custom  or  prescription.    It  rector  of  j*. 
is  alsp  pBoved  that  there  were  some  pollards  cut;  and  they  are  jsot 
pifoved  to  be  ancient  poUaids.    In  onder  toprsfilege  diem,  it  mast 
alqp  he  pnoved  that  they  are  tiipbcr;  by  the  geneaal  law  of  die 
land,  these  are  only  tbree  kinds  of  tieaber,  oak*  ash,  and  elm » 
o^ar  trees  may  be  timbev  by  custom^  but  no  ousfom  is  proaed 
hens.    Seme  of  these  poUacds  ana  stated  to  have  been  borabisamy 
maple,  and  willow :  they  ete  net,  there&re,  eomprehended  in  the. 
descripdon  of  wood  proteoted  fioam  the  general  law4>f  dtbing:  SStxi 
cafiui^  nor,  if  they  wane,  is  it  proved  diet  dmy  had  acqnked  th» 
IMTurilege  by  age.    The  plaintiff  is,  therefore^  deady  entttM  to  aa 
account  of  them.  ^ 

'.  The  eticnmstanoe  of  wood  gsowiag,  in  bedgeaows  does  not  eon^ 
adtaftaany  groondoffxerapdon;  it  is  not  a  new  pou^;  ithasbeaH 


^ir  Tiif 


(a)  See  AcMni  ff  oH'^wt  Prwruf,  IsfnOon,  Js  JNkhM,  lil^i  ^  "^^^  ^  ^^'^ 
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1891.     raised  before  in  fieariy  the  same  words  as  here,  and  with  respect  to 
*~T~"    hedges  of  the  same  width ;  but  the  answer  has  been,  that  if  they 
▼.        can  be  protected,  it  can  only  be  by  spedal  custom.    In  Biggs  ▼• 
Wiiamu     jnfartiih  an  account  of  the  tithe  of  wood  growing  in  hedgerows  was 
decreed,  the  defendant  having  insisted  that  it  was  not  due.    So  in 
Supim  184.    Turner  v.  Weedon  {a\  *  IjoyfiM  ▼•  Cawper  {b\  and  in  f  Manidl  v. 
8^*"      P«ii^,  where  an  exemption  for  hedgerows  less  than  a  rod  in 
t  ^P*      width  was  claimed,  an  account  was  decreed,  the  court  being  of 
*^^'         oftinion  that  there  was  no  distinction  between  copses  and  hedge- 
rows.   Nor  does  the  mode  in  which  the  wood  is  used  make  it, 
by  the  general  law,  less  subject  to  tithes.    The  leading  case  on 
Sttpffm827.  this  subject  is  Walton  ▼.  Tryon^  where  Lord  Hardmcke  took  great 
pains  to  explain  the  nature  of  the  tithe  of  wood ;  he  there  shews, 
that  being  tithable  as  soon  as  it  is  felled,  the  use  to  which  it  is 
subsequently  applied  is  of  no  consequence,  except  where  there  b  a 
custom,  which  may  make  a  difierence. 

Then,  with  respect  to  the  custom,  being  a  daim  in  rum  decinumdo 
by  Ii^men,  it  is  clear  that  it  cannot  prevail,  except  with  this  artide, 
wood,  and  in  that  case  it  must  also  be  proved  for  a  known  asoer* 
tained  ancient  district,  (c)  It  has  been  dedded  to  be  good  in  the 
wealds  ofKent^  Sussex^  and  Surrey^  which  are  known  ancient  and 
extensive  districts;  but  it  cannot  be  laid  for  a  parish.  It  is  coih 
fined  also  to  wood ;  for  when  it  was  tried  to  be  extended  to  agist-* 
ment  tithe  throughout  a  hundred  {d)f  the  court  held  that  such  s 
cuctom  could  not  l^lly  exist,  saying,  that  though  a  custom  m  non^ 
decimando  might  prevail  with  artides  tithable  by  custom  only,  yet 
it  could  not  be  set  up  to  destroy  a  right  given  by  the  common  law. 
I  do  not,  however,  concur  in  the  view  taken  in,  that  case  <^  the 
nature  of  the  tithe  of  wood,  it  not  being  a  question  now,  whether 
tithe  of  wood  is  due  of  common  right.  An  argument  to  prove 
the  contrary  is  drawn  from  the  petition  of  the  Commons  respecting 
the  tithes  of  wood  in  the  ISth  year  of  Edward  S.  The  king^s 
answer  was :  **  Let  it  be  done  of  this  as  it  hath  been  done  heretaH 
^*  fore,"  clearly  referring  to  an  antecedent  custom;  and  though 
wood  difiers  from  other  tithable  articles  in  not  yielding  annual 
profits,  it  is  not  the  less  tithable  on  that  account. 

In  this  case  the  custom  is  not  laid  for  any  district  that  can  be 
assimilated  to  the  wealds,  or  even  to  a  hundred ;  it  is  only  a  mo* 
dem  division  of  a  hundred.  The  district  ought  also  to  be  as  an« 
cient  as  the  custom,  or  they  could  not  be  oo-extensive;  but  it  is> 
proved  by  all  the  witnesses,  that  this  division  was  made  within  the 
last  fi%^ years,  for  the  convenience  of  the  magistrates  in  the  admw 


(a)  I  Wood,  15a  (ft)  1  Wood,  SSO. 

See  Nof/e  ▼.  Sdwards,  S  Aoct  70ft.  Ji9>ra  laSU 
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nistraiion  oF  jastice.    This  would  be  decisive  even  if  the  custom     1891  % 
were  proved,  but  the  witnesses  fiul  of  establishing  it.    They  all  in-    '   ^ 
troduoe  their  testimony  by  saying,  that  they  are  not  acquainted        ▼. 
with  any  such  custom ;  and  then  go  on  to  say,  that  they  have  never     ^^^^'^^ 
heard  or  known  of  any  tithe  of  wood  in  hedges,  or  of  the  loppings 
or  tt^pings  of  pollard  having  been  paid.    This  may  have  hqn 
pened  from  various  causes ;  the  evidence  of  such  witnesses  bdng 
merely  negative,  is  of  no  value,  as  is  observed  in  I  GwUlm,  S60; 
There  are  also  several  witnesses  who  ought  not  strictly  to  have 
been  examined.    Some  of  them  are  formers,  and  others  cleigymeOy 
within  the  district:  one  of  the  latter  states  an  instance,  in  which  he 
received  tithe  for  wood,  cut  in  a  hedge  of  less  than  a  rod  in  widths 
whidi  is  better  evidence  than  any  on  the  other  side.     The  proper  No  cuaxii 
mode  of  proving  such  a  custom  would  be  by  the  evidence  of  per-  SJ<^13L*Sm 
sons  who  felled  the  wood  and  carried  it  away  without  paying;  be  good cx- 
especially  if  that  was  coupled  with  a  refusal  to  pay.    But  if  the  ^^J[^  ,0^ 
evidence  were  much  stronger,  it  is  a  fatal  objection,  that  the  district  ftMrAknown 
does  not  comprehend  a  sufficient  extent  to  legalize  the  custom ;  it  trict,  noi 
cannot  be.  except  for  an  ancient  district,  not  less  than  a  county  or  ^^^  ^^'^  * 
a  hundred.     The  reason  of  this  rule  is  not  so  easily  found,  unless  a  bundnd. 
it  be  to  render  it  less  likely  that  such  customs  should  be  set  up  by 
fraudulent  contrivances.    It  does  not  prevail  as  to  tithes  only,  for 
no  custom  could  be  laid  for  a  vill  without  stating  it  to  be  an  an- 
cient vill.    The  authorities  on  this  subject  are  to  be  found  in  Hicks  Supn55a 
V.  Woodson^  and  in  Brookes  Abridgement^  and  Doctor  and  Student 
there  referred  to.    I  think,  therefore,  that  the  plaintiflPis  clearly 
entitled  to  an  account  of  the  wood  cut  in  detached  places,  and  of 
the  pollards;  and  that  the  defendants  having  failed  in  proving  the 
existence  of  the  custom,  and  the  requisites  to  give  it  vididi^,  there 
mnst  be  an  account  of  the  wood  in  hedgerows  also.     There  is  no 
contested  question  of  fact,  the  custom  as  laid  being  such  as  no  usage 
could  support,  and  an  issue  is,  therefore,  quite  unnecessary. 

The  other  question  is  of  more  importance.  I  agree  that  the  evi« 
dence  of  the  identity  of  the  lands  is  very  loose,  and  the  defendants 
are  bound  to  lend  all  the  aid  they  can,  to  make  it  out  by  the  most 
satisfactory  proof.  It  is  not  enough  to  shew  that  the  monastery' 
had  boschos  et  subbosehos  in  the  parish ;  there  ou^t  to  be  some  evi- 
dence of  the  quantity ;  it  would  otherwise  be  easy  to  extend  the 
wood,  and  with  it  the  exemption.  But  I  think  there  are  other  cir- 
cumstances tending  to  shew,  that  these  lands  were  included  in  the 
possessions  ofCkrisi  Churchy  Canterbury ;  for  in  their  surrender  to 
Henry  VIII.,  and  in  his  grant,  their  possessions  in  this  parish  are 
described  as  passing  by  the  name  o(  Panfield  Priory :  and  there  iff 
a  great  deal  of  evidence  to  shew  that  tihe  woods  in  question  are 
called  the  Priory  Woods^  and  are  reputed  to  have  belonged  to  the 

Vol.  IV.  3  A 


JfUmiu 


2023  CASES. 

J8SL  priory.  This,  coupled  with  evidence  of  immemorial  non-payment 
j^^  .  of  tithe^  and  the  reputation  of  their  having  been  exempt,  forms  a 
J.  body  of  evidence  in  favour  of  ihe  identity,  diough  auspidon  may  be 
excited  •£rom  the  nonrproduction  of  the  title-deeds.  But  if  the  case 
tnmied^ilpon  that  point,  it  woHld  be  a  proper  subject  for  an  issiuv 
there  being  fair  evidence  of  the  £ict« 

I  will,  therefore,  assume  it  to  be  proved,  that  these  six^-eigPu 
acres  formed  part  of  the  possessions  of  Ckrisi  Churchy  Canterbwrgs 
and^thac  being  one  of  the  greater  monasteries,  and  one  which  ex- 
isted before  the  time  of  1^^  memory,  and  there  being  proof  of 
iMm-payment  of  tithe^  the  defendant  makes  out  a  primifade  case 
of  ekamption,  bringing  himself  within  the  stat.  SI  Hetu  8.  c  IS. 
8.  2i«,  giving  to  the  grantees  of  the  crown  the  benefit  of  exoa^K 
tions  previously  enjoyed  by  <tbe  monasteries,  that  being  the  on^ 
case  in  whicha  layman  can  prescribe  in  non  decmando*  The  rec- 
tor, however,  undertakes  to  shew,  that  the  lands  were  not  imme- 
mdrially  in  the  possession  of  thb  ^iritual  house,  and  that  it  only 
came  to  them  in  1472,  about  seventy  years  before  thdr  disscdotion. 
Against  this  it  is  first  argued,  that  the  lands  granted  in  1472  do 
not  oorresptHid  in  extent,  and  are  not  proved  to  be  the  same  with 
those  whidi  passed  to  Hemy  VIII.,  and  by  his  grant  to  Sir  GHa 
CapelL  But  I  think  the  evidence  is  quite  suflScient  to  prove  the 
idi»itity ;  for  in  all  the  grants  the  property  passes  by  the  same  de- 
nomination, of  the  manor  otPanfeld^;  and  can  we  suppose  that 
there  were  two  manors  of  the  same  name  in  the  parish  ?  If  not^  it 
is  dear  that  it  was  one  and  the  same  thing  that  passed  by  all  these 
grants.  And  though  in  4he  grant  of  Henry  I.  the  word  iosdkv  is 
used  in  the  singular  number,  yet  in  all  the  others  it  is  in  the  pluni; 
the  words  are  large  enough  to  comprehend  whatever  belonged  to 
Panfield  Prioiy^  and  that  appears  to  have  been,  the  subject  of  all 
these  grants. 

I  have  looked  into  -a  little  book  that  contuns  «n  account  of  the 
alien  priories  (a),  and  also  into  Tanner^ s  NotiUa.  {b)  It  contains 
an  account  of  the  numerous  possessions  belonging  to  Christ  Ckurdi^ 
Canterbury ;  but  I  do  not  find  that  they  had  any  thing  in  Panfetd^ 
though  they  had  in  Bookings  prior  to  the  grant  in  the  12th  of  jErf- 
*ward  IV.,  which  is  mentioned  there,  corresponding  entirely  with 
the  plaintiff's  account  The  first  grant  to  the  monks  oSCaen  ap- 
pears to  have  been  by  Waleran  Fiiz  Salphf  and  it  is  a  mistake  to 
suppose  that  it  came  to  them  in  the  time  ofHemy  I.;  for  h^  in 
his  letters  patentf  acknowledges  it  to  have  been  granted  to  them  by 
bis  father  William.  This  agrees  with  what  ia  stated  in  the  account 
of  the  alien  priories,  which  mentions  PanfiM  to  have  been  given 


(fl)  Jccaum  of  the  JHen  Priorus,  voL  L  p.  1S8.  (»}  jr«ie,  12. 
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to  the  abbey  of  Si.  Stephen  by  WaUran  Fiiz  RamOpfi,  in  the  4th  of     1S91. 
Wittkm  th^  Conqnerer.     However,  I  do  not  speak  from  thisy  but       j^ 
from  the  grant  itself  from  which  tliis  very  material  fiurt  appears^      j^^ 
— that  tn  the  time  of  WUUam  it  belonged  to  a  subject,  and  was 
given  by  him  to  the  monastery.    The  title  originates  with  him, 
i&nd  is  thence  traced  downwards  to  Wodehouse^  aftmraids  to  Qrisdda 
Hinde^  and  ultimately  to  Chrid  Churchy  Canierbwy. 

The  question,  therefore,  is  wtJeft  to  any  presumptions;  and  we 
must  inqunre^  whether,  if -a  claim  to  tithes  had  been  made  while  the 
property  was  in  the  possession  of  Qriselda  Hinder  or  of  Wbdeioutef 
they  could  hiive  made  any  defence  to  it  ?  It  is  admitted,  that  by* 
men  were'  by  law  incapable  of  having  the  pernancy  of  tithes 
or  prescripdve  exemption.  Tithes  were  a  spiritual  property  granted, 
to  spiritual  persons  for  spiritual  purposes,  and  the  law  forbad  a 
grant  of  them  to  laymen ;  no  usage  could  legalize  it  This,  how* 
ever,  is  not  a  case  upon  the  pernancy  of  tithes,  or  about  a  portioOy 
but  it  is  a  case  of  exempdon;  and  the  answer  to  Grisdda  Hindtf 
iEtnd  Wodehouse  would  have  been,  that  being  lay  persons  they  could 
not  prescribe;  they  must  have  stated  it  to  be  derived  originally 
from  FUx  Batjh^  and  it  follows,  that  even  if  the  doctrine  of  Hobartf 
in  Wright  v.  Gerrard^  be  law,  it  would  not  apply,  for  he  pats 
the  case  of  lands  having  always  been  in  spiritual  hands:  these  fiitt 
belonged  to  a  layman,  then  came  into  spiritual  hands,  and  then  to 
lay  persons  again. 

With  respect  to  the  doctrine  oSHobart^  it  is,  in  the  firstplace,  merely 
dictmij  not  called  for  by  the  case,  which  was  decided  upon  the  unity 
of  possession.    It  is,  b^des,  contrary  to  the  fundamental  principks  By  the 
of  the  common  law,  by  which  all  land  is  equally  charged  whh  tithes ;  ^"^ 
to  suppose  a  single  acre  not  charged  is  quite  a  mistake.    From  the  l—dgyUy 
earliest  peridds  tithes  were  every  where  due  to  somebody;  even  in  witfi^iSM; 
extra-parochial  places  they  are  payable  to  the  king.    And  although  ^^  «*>^ 
when  in  spiritual  hands  no  tithes  were  paid,  that  was  from  the  rule  cmpdon  In- 
'*  ecdesia  decimas  nan  solvit  ecdedde^^  and  not,  as  he  supposes,  from  J|f^?^ 
any  non-charge  inherent  in  the  land.  The  land  was  still  liable,  though 
the  payment  was  suspended.    This  case  was  in  1620,  but  what 
Lord  Hobart  said  in  it  seems  to  have  had  no  effect  at  all  upon  the 
judges  who  decided  Sydtmn  v.  Holmes  (a),  in  1722.    This  doctrine,  Sopn  479. 
however,  could  not,  even  if  correct,  confer  any  immunity  from  tithes 
upon  these  lands ;  they  must  have  been  subject  to  them  at  the  time 
of  the  grant  by  Fitx  Bxdjh,     I  observe  also  a  very  striking  circum- 
stance, that  none  of  the  grants  purport  to  pass  the  tithes  of  these  lands ; 
although  in  the  grant  of  Henry  I.,  where  the  grant  of  Fitz  Balph 

is  recited,  it  is  said  to  have  included  the  tidies  of  his  other  lands. 

I _  II  1  11 1 — ' — 

(a)  Cro.  Car.  493.     Sir  W.  Jonet,  368. 
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1891.         These  lands  then  being  liaUe  at  the  ocmunon  kw,  oonld  be 
jp^       ozempt  only  by  some  one  6£  the  modes  that  have  been  meotkuwd; 
▼•         real  composition,  bull,  order,  unity  of  possession*  grant  or  prescrip- 
tion.   If  it  was,  as  now  stated,  by  prescription^  still  there  most 
have  been  a  grant,  that  is^  a  grant  is  presumed;  and  the  oomt  is 
bound  to  presume  that  the  grant  was  such  as  it  on^  to  have  been ; 
that  it  was  made  to  this  spiritual  body  and  their  anecessorsy  tx 
spiritnal  purposes,  and  so  as  not  to -enable  them  to  eliene.    If  the 
grant  was  made  otherwise,  it  was  a  transgression  of  the  law,  and 
would  have  led  to  great  mischiefs,  as  by  their  alienatimis  the 
church  would  be- stripped,  without  any  provision  being  left  fcNT  the 
performance  of  the  dnty.    It  is  on  the  general  principle^  that  unless 
there  be  strong  evidence  against  it,  you  must  presume  oamia  rik 
acta,  and  not  from  any  undue  &vour  to  the  church,  that  the  courts 
havtf  always  supposed  such  grants  to  be  made;  so  that  when  the 
bodies  were  dissolved,  they  would  not  pass  to  the  crown  or^ts 
grantee.     The  annihilation  of  the  alien  priories  put  the  exemptions 
of  dieir  possessions  upon  the  same  footing  with  those  of  the  lesser 
abbies  dissolved  by  the  stat  27  Hen.  8.,  and  on  which  those  of  the 
greater  abbies  would  also  have  stood,  had  it  not  been  for  the  saving 
clause  in  the  stat  31  Hen.  8.     The  question  relative  to  the  posses- 
sions of  the  lesser  abbies  was  much  discussed  in  Sydown  and 
Hohiesy  B  case  of  great  authority.    Crokff  viho  .thou|^t  the  lands 
continued  to  be  exempt,  did  not'put  it  upon  the  ground  suggested 
by  Lord  Hobart,  but  argued,  first,  that  Uie  exemption  ought  to  be 
presumed  to  have  origmated  in  a  real  composition.     Botif  so^ 
there  must  have  been  some  equivalent  given  in  return;  the  other 
judges,  therefore,  would  not  presume  a  composition,  there  bong  no 
evidence  of  it,  but  considered  it  to  be  a  prescriptive  exempcioiiy 
which  ceased  at  the  dissolution  of  the  abbey,  or  upon  alienation  to 
a  layman.     Croke  then  endeavoured  to  support  his  opinicm  upon 
the  Stat  SI  Hen.  8.,  by  arguments,  which,  however,  are  quite  con- 
trary to  all  the  subsequent  authorities. 

If  in  the  present  case,  the  proof  of  the  non«payment  be  sufficient 
to  raise  the  presumption  of  a  prescriptive  privilege  in  the  spiritual 
body  attaching  on  the  land ;  it  would  be  the  same  with  respect  to 
the  lands  belonging  to  all  the  alien  priories,  and  the  lesser  abbies 
dissolved  by  the  stat.  27  Hen.  8.,  many  of  which  enjoyed  exemp- 
tions. What  would  there  be  to  prevent  tliem  from  attaching  on 
the  lands  in  the  hands  of  the  grantee  ?  Yet  it  is  well  settled,  that 
except  where  it  was  saved  by  the  stat.  31  Hen.  8.,  the  dissolution 
of  the  body  dissolves  the  exemption.  That  has  hitherto  been  the 
law  as  to  all  this  large  mass  of  property;  and  to  yield  to  the  con- 
-  trary  arguments,  would  overturn  the  case  of  Sifdamn  v.  Holmes,  and 
the  other  authorities  which  have  ruled^  that  in  these  cases  the  court 
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nUMt  pregmne  that  qp«cies  of  exemptioa  which  would  not  h9is»     tBSl. 
perpetoily  in  the  hands  of  laymen.  ""jPtagT" 

ISf  then,  at  the  time  these  lands  belonged  to  lay  persons,  they  _▼• 
oould  not  have  resisted  a  demand  of  tithes,  .the  question  will  be, 
idiether  the  right  to  pivscribe  could  be  revived*  The  case  of  the 
Bishop  qf  Lincoln  v.  Cooper  (a),  of  which  we  have  only  a  very  im-  Supn  iss. 
perfect  account,  is,  I  think,  distinguishable  from  this.  We  JIodow 
the  suspicions  that  would  attach  upon  a  temporary  transfer  to  the 
Duke  of  Somenet^  and  it  might  have  been  considered  as  an  undue 
exercise  of  authority,  leaving  the  right  all  along  vested  in  the 
bishop.  But  supposing  that  the  property  was  treated  as  having 
belonged  to  him,  still  it  came  back  to  the  same  body  that  previously 
held  it  before,  and  the  decision  was  that  tbe,j>rescriptive  right  .of 
the  bishop,  which  protected  it  in  his  hands,  did  not  cease  altogether 
by  its  being  parted  with  for  a  time;  the  grant  purporting  to  be  a 
personal  privilege,  which,  might  exi^  in  the  bishop.  The  principle 
oiS^fdotmi  v«  Holmes  was,  that  when  the  body  was  c&solved,  the 
privilege  was  gone;  but  in  the  case  of  the  Bishop  of  Lincolnyihe 
body  continued  the  same.  Tithe  does  not  grow  out  of  the  land^ 
but  is  a  sqparate  and  distinct  pn^rty;  the  right  might  have 
euBted  in  the  bishop^  while  the  land  belonged  to  the  Duke  of 
Somerset i  and  the  land,  therefore,  might  have  become  again  dis- 
charged when  it  returned  to  its  former  owner.  It  was  %  question 
on  the  construction  of  the  grant,  whether  the  right  was  gone  by  the 
temporary  loss  of  the  land.  The  case  of  Sj/damn  v.  Holmes^  decided 
about  forty-five  years  after  this,  comes  expressly  to  the  point, 
that  the  non-payment  of  tithe  does  not  draw  with  it  a  presumption 
of  such  a  durable  exemption  as  would  continue  in  the  hands  «f  a 
layman. 

It  is  not  necessary  to  enter  into  the  consideration  of  the  Bishop 
of  Winchester's  case,  and  the  other  eases  turning  either  upon 
the  unity  of  possession,  or  upon  the  question  whether  the  exemp- 
tion continued  when  the  lands  were  not  inpropriis  manibus.  It  was 
argued,  that  as  it  was  more  benefici^il  to  the  spiritual  bodies  to  lease 
their  lands  tithe-freie^  they  would  derive  similar  benefit  from  being 
able  to  sell  them  with  that  privU^ge,  but  observe  what  mischiefs 
that  would  let  in ;  they  might  become  utterly  impoverished  by  the 
sale  of  all  their  possessions.  Cowley  v.  Keys^  and  the  other  s^ipmisos. 
cases  prove,  that  if  the  lands  be  leased,,  the  privilege  of  order  is 
suspend^;,  but  if  it  be  absolutely  parted  with  it  is  lost.  The 
analogy  subsists  with  respect  to  the  crown ;  it  has  the  privilege  of 
prescr^iiig^  but  in  the  hands  of  its  grantee  the  lands  became  liable 
of  couite;  the  courts  do  not  presume,  that  there  was  any  durable 
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18S1. '    exemption,  but  refer  it  to  privilege  only,  which  by  the  aUenatiofi  is 

jnve      gone. 

j;_  With  all  sinritual  bodies,  the  privilege  ceases  when  tfie  body  is 

dissolved.  In  the  case  of  the  dean  and  canons  of  Windsor  (a), 
where  *^  a  prescription  was  shewed  of  a  discharge  of  tithes  in  an 
*^  abbot,  prior,  and  convent,  and  that  the  corporation  was  after- 
*^  ward»  dissolved,^  because  all  the  monks  died,  and  the  abbot  ako; 
*<  imd  it  was  holden  by  the  court,  that  he  who  is  now  owner  of  it, 
^  and  holdeth  the  lands,  shall  pay  tithes,  for  a  layman  cannot  pre- 
^  scribe  in  nan  deeimando  i  and  the  prescription  continues  no  longer 
*^than  the  land  continued  in  the  abbot  and  convent's  hands." 
This  is  precisely  in  point.  In  Degg^s  Parsonfs  Counsellor, 
p.  392.,  it  is  laid  down  that  if  hinds  belonging  to  any  of  the  lesser 
monasteries,  and  discharged  by  order,  had  been  granted  by  the 
kii^  to  one  of  the  greater  monasteries,  they  would  not  retain  the 
exemption,  the  right  to  tithe  reverting  to  the  parson  immediately 
upon  the  dissolution ;  and  the  greater  monastery  would  not,  there^ 
fbre^  hold  them  discharged.  There  is  a  ease  of  BoU^v.  Atkinson  (6), 
where  the  abbot  of  Abingdon,  being  seized  of  lands  discharged  by 
pvescription,  granted  it  to  All  Souls  College.  It  was  held  that  the 
dischai^  was  gone^  for  it  could  not  be  intended  to  be  a  real  com- 
position, not  being  pleaded  or  found  to  be  sO|  but  that  it  was 
a  mere  prescription,  and  personal  to  the  abbot,  and  did  not  run  with 
the  land. 

Upon  these  prinaples  and  authorities  the  defence  is  completely 
negatived ;  and  if  there  were  any  doubt  remaining^  I  think  the  way 
in  which  it  is  pleaded  is  not  sufficient.  In  general  it  is  enou^  te 
saj^that  at  the  time  of  the  dissolution  the  abb^  held  it  dischaiged 
by  some  mode  or  another :  but  here  the  prescription  should  have 
been  pleaded  in  the  monastery  of  Si.  Stepken  ef  Caen;  for  as  the 
case  is  circumstanced,  the  right  is  derived  from  that  monastery,  and 
not  from  that  of  Chrisl  Church.  You  should  say  that  the  monastery 
otSl.  Slepketi  had  the  immemorial  exemption,  which  subsisted  im- 
perishably  till  the  dissolution.  That  should  have  been  put  upon 
the  record.  You  cannot  take  the  party  by  surprise;  the  specific 
title  that  is  laid  must  be  proved.  You  are  not  at  liberty  upon  this 
statement  to  engraft  a  new  case^  admitting  that  Chrisl  Chmvk  was 
not  immemorially  possessed,  and  claiming  the  exemption  by  virtue 
of  the  possession  of  another  religious  body. 

We  may  also  observe,  that  it  is  not  v^ry  probable  that  there  is 
really  any  such  exemption.  The  grants  comprise,  besides  these 
woods,  other  lands,  meiEidows,  and  pastures,  all  of  which  have  gone 
together.     The  woods,  it  is  said,  are  now  exempt,  while  aU  the 

(a)  Godbolt,  211.  (A)  1  hennz,  IBS.     1  Sid.  S2a 
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iest»  the  more  valuable  parts  of  the  prop^rtyi  are  liable.  Tffis  would     1821  • 
be  a  singular  exemption.    All  the  property  passed  by  the  same      p^^ 
giants,  iBod  by  the  same  words;  then,  if  there  had  been  this  qua-     _▼• 
Kfied  exemption,  would  not  the  grants  have  mentioned,  with  respect 
to  the  woods,  that  they  were  not  tithable  ? 

In  addition  to  this,  there  is  a  case  of  Per^old  v.  Groome  directly 
in  point;  it  is  not  reported,  but  1  have  procured  my  own  brief  in 
it,  and  the  short-hand  writer's  note  of  the  judgement.    It  was  a 
suit,  by  a  vicar,  in  the  Exchequer.    At  first  Mr.  HoSUst^  the  very 
experienced  counsel  who  defended  it,  set  up  a  defence  under  Sion 
Abbey^  as  one  of  the  greater  monasteries.     On  the  part  of  the 
plaintiff,  we  were  able  to  negative  that,  ground  of  defence^  by  shew- 
ing that  Sum  Abbey  did  not  exist  from  time  immemorial.    A  very 
ingenious  endeavour  was  then  made  to  set  up,  in  express  terms,  the 
same  defence  that  is  made  here;  they  pleaded  that  the  lands  in 
question  belonged  to  the  abbey  of  Fiscamp^  in  Normandy^  one  of 
the  alien  priories,  and  were  held  by  them  exempt  from  tidies;  and 
that,  coming  to  the  crown  by  the  stat.  2  Hen.  4.  they  were  granted 
to  Sion  AUbaeyy  without  any  intermediate  possession  by  laymen.     A 
question  was  made^  whether  the  defendant  had  sufficiently  identified 
the  lands  as  being  part  of  the  possessions  of  the  abbey  of  Fiscamp. 
Some  evidence  of  it  was  produced  from  Domesday  Book,  and  there 
was  reason  to  believe  that  they  might  be  able  to  establbh  it  by 
some  inquisitions,    llie  court  was  divided  in  opinion;  the  Lord* 
Chief  Baron  and  Mr.  Baron  Thompson  giving  judgement  for  the 
plaintifl^  Mr.  Baron  Graham  difiering  fipom  them :  Mr.  Baron  /£>-. 
iham  was  absent.     The  defendant  dyings  his  representative  appealed 
to  the  House  of  Lords,  when  the  decree  of  the  Exchequer  was 
affirmed,  excepting  so  far  as  it  directed  an  account  of  the  tithe  of 
wood,  as  to  which  an  issue  was  directed.    The  reason  of  that  was, 
that  the  land  was  stated  to  be  in  the  weald  of  Sussex;  the  great 
question  was  the  tithe  of  hay.    I  had  a  recollection  of  it,  and  was 
gratified  to  find,  on  receiving  the  papers  this  evening  that  it  en- 
tirely coincides  with  the  views  I  had  formed,  (a)  Beg.  lib.  B.  1820». 

Jo.  ins. 

(a)  Ezeheqiicr,  Juhf  6,  1S04.    JDom,  Proc.f  (Ihcfetofopecrfled  the  lotmrteryof  i»«Sbwimr,and 

Jte«#  90^  ISIO.  8L  Mary  the  Whg^  and  Si.  JMdgft  of  Sion,  of 

wk^^jj      /T..^^^  ^  onler  of  St.  Angiutku,)  parcel  of  the  poaaes- 

fkil^Wif  V.  btvoMe.  tiou  of  dia  said  late  diMolT«iinonartary,bidiig  the 

The  piaimiff  waa  vicar  of  SUgmrngt  in  SumSf  daummoi  the  manor  of  Oloiiton,  in  the  counlj 

and  the  defendant  the  occupier  of  a  fivm  in  that  of  SuueXf  which  bdonged  to  the  abboM  and  eon. 

pefldi,  called  caierlrim  iPorm.     Bj  hit  anawer  be  venCof  the  said  diaaohredmoaastflrj;  and  tlmttbe 

ataied,  thai  the  only  pan  of  faiafrnn  on  which  be  laid  manor  and  landa,  and  the  rest  of  the  poaMs. 

bad  cut  any  wood  waa  wltiiin  the  weald  of  iftiMetr,  lions  of  the  nionattwry  of  Simh  (the  aame  being 

wUeh  fl«m  time  immemorial  had  been  cumpl  one  of  the  grci^  monasteries,  and  having  pomat- 

ftom  payment  of  tithes  of  wood  and  underwood,  aions  of  npwafds  of  SOOli  ^0r  atmum,)  were  given 

He  also  stated,  that  his  ibnn  and  premiaes  were  and  surrendered  unto,  and  came  to  the  hai^Of 

hmg  before,  and  at  the  time  of  the  dissolution  of  King  if^nry  the  Eighth,  und^r  the  act  of  the  SItt 

the  bttc  dimohed  monastery  oiSioH,  'mMUUBetex,  of  his  retgn,  intituled  ^  An  Act  for  the  JMswlu- 
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^^^-  ''          2  Geo.  IV.    A.D.  1821.    Cane. 

^  Cook  V.  Butt.    [6  Madd.  SS.] 

^'^'  Ov  demuirer.    The  Vice-Chancellor  held  the  ordinary  to  be-  a 

ij^  ^,^.'  necessary  par^  defendant  to  a  bill  for  establishing  a  modmsj  because 

naiy  is «  be  has  a  temporal  interest  in  a  lapsed  presentation ;  and  because 


puty  ddSsndant  to  a  bill  for  ettabliaidDg  a  modus. 

tion  of  MoDoaleries  and  Abbws;"  and  that  die  were  no  words  to  preserre  the  priYfleges,^ 

said  manor  of  Charitonf  with  the  appurtenances,  their  coming  into  his  possession  was  sufficient  Ibr 

(whereof  the  said  farm   and    premises,    called  that  purpose;  and  with  regard  to  that,  eventiie 

OuKfiUmt  being  demesnes  as  aforesaid,  were  par-  stat.  of  iT  Hen,  8.  was  not  found  to  be  sufficient 

ody)  was  before,  and  in  the  first  year  of  Richard  for  the  purpose  of  supporting  the  privilege  of  the 

the  Fbtt,  and  till  the  second  of  Henry  the  Fifth,  lesser  monasteries.     It  was  tfaoog^  to  weppan 

yart  of  the  ponessions  of  the  then  abbey  of  Fb-  words  as  strong  as  those  in  the  stat.  31  Hem.  8. 

camp,  in  Normandy  s  And  that  the  said  manor  It  was  not  a  composition  real.     It  was  to  be  pre- 

with  the  appnitenances,  and  the  rest  of  the  poa-  sumad  that  the  privilege  given  to  the  coq^araiian 

the  said  ahliey  of  Fitcampt  came  to  died  with  the  corporation,  and  diough  it  came  to 

King  Hemy  the  Fifth,  by  virtue  of  an  act  of  the  the  hands  of  the  crown,  still  those  privities 

second  year  of  hia  reign;  and  that  His  said  lost  in  the  way  there. 
Mijesly  ISjng  Henry  the  Fifth,  or  King  Henry        Mr.  Baron  Thon^poon  thought  the  lands 

the  Sixth,  or  King  Edward  the  Fourth,  afterwards  not  identified  with  those  of  the  abbey  of  i^Sicamp; 

granted  the  said  manor,  with  the  aivurtenances,  but  if  they  were^  be  agreed  tlmttbe  iiriviloge  was 

(whereof  ChmrUon  Farm  was  parcel,)  togetiier  totally  taken  away  when  the  land  ceased  to  bekMig 

with  various  other  possessions  of  the  said  abbey  to  it.     Tlie  statute  of  Henry  the  Fffth  operated 

of  FUoampf  unto  tbe  use  of  the  said  abbess  and  in  the  same  way  as  ttst  of  i^  Hen,  S.,  for  tbe  di^ 

<xmvent  of  SUm ;  and  that  they  held  the  same,  solution  of  tho  lesser  monasteries ;  in  which  case 

and  enjoyed  the  same,  as  parcels  of  their  posses*  it  Was  admitted  that  every  privilege,  whether  by 

sions,  tOl  the  same  were  suxrenderad  to  Kintf  prescription  or  otherwise,  was  actually  gone  by 

Hemy  the  Eighth  ai  aJbresaid.    And  he  believed  their  dissolution ;  and  after  the  lands  went  to  tiw 

that  &a  whole  of  the  said  OuxtUon  Farm  (being  crown,   those  exemptions  tiki  net  exist  in  Ae 

demfsnes  ^  aforesaid)  was  fltun  time  whereof,  hands  of  the  crown,  and  consequently  were  not 

&C.,  bdd  and  enjoyed  by  the  said  abbey  of  JFti-  granted. 

campi  and  the  said  King  Hewry  the  Fifth,  or  by        Mr.  Baron  Orohmn  thought  the  idoatt^«f  ibe 

him  Old  his  said  two  immediate  successors,  or  by  lands  was  a  question  for  the  considention  of  a 

him  and  King  Henry  the  Sixth,  and  by  the  said  jury.     After  observing  that  the  stat.  2  Hen.  5. 

abbess  and  convent  of  Sian^  from  the  time  the  was  difibrent  from  that  of  27  JETen.  8.,  be  said  he 

same  were  granted  to  them,  or  by  their  tenants,  thought  it  probable  thoee  tithes  never  were  in 

and  by  all  other  persons  in  whose  occupation  the  charge  to  the  rectory,  but  were  enjoyed  as  distmet 

same  were,   exempt  and   discharged,   acquitted  property.     The  land  would  be  exempt  into  wfaal- 

and  privileged,  of  and  ftom  the  paymjent  of  all  ever  hands  it  came ;  that  is  to  say,  wlule  in  the 

tithes  whatooevcr  arising  or  growing  upon  the  hands  of  persons  able  to  sustain  the  plea  of  abso> 

came,  and  every  part  thereof;    and  by  means  lute  discfaaige  of  tithe ;  for  it  had  paned  all  de^g 

thereof,  and  by  force  of  the  same  act,  the  said  to  persons  competent  to  prescribe  in  tieit  dni- 

farm  had  ever  since  been,  and  then  was,  exempt  marndo.     He  also  thought,  that  if  the  lands  were 

and  discharged  from  the  payment  of  all  tithes  not  part  of  tbe  possessions  of  the  abbey  of  FU- 

whatsoever.  campi   tlie  immemorial  non-payment  was  only 

The  Jjstrd  ChUf  Baron^  in  giring  judgement,  to  be  explained  by  ascribing  it  to  an  adverse  i%ht; 

remarked,  that  the  stat.  8  Hen>  £.,  for  suppressing  the  crown  might  have  had  a  title  to  these  tithes, 

the  alien  priories,  had  not  tbe  words  '*  in  as  large  and  everv  presumption  was  to  be  raised  from  tbe 

and  ample  manner,**  &c.  still  less  the  words  of  fact,  which  might  be  tsken  for  granted  that  the 

the  stat.  Si  Hen,  8. ;  and  that  the  non-payment  crown  never  did  pay  tithes  to  the  vector,    fie 

of  tithes  for  land,  alleged  to  have  oome  from  ec-  cited  Slade  v.  Drnke^,  wpra  385.»  and  Lnrnpny 

desiastical  hands,  was  to  be  ascribed  to  a  priri-  v.  Roobe  y ,  tupra  859. 

lege  that  moat  die  with  them.    He  cited  the  JDeon        It  was  stated  that  Mr.  Baron  JToCftom,  who  wss 

and  Canon  qf  fFind»or*B  case  *,  tMpra  479.,  ^  absent,  concurred  in  opinion  with  te  X«ord  Qacf 

down  V,  Holmei  t»  Bolls  v.  jftldnson  t«  and  Deggef  Baron  and  Mr.  Baron  TAeaipson* 
338.,  and.  obaerved  that  in  Sydown  v.  Hdlmet^     .  Hie  decree  directed  an  aooount  of  snail  titea 

drokis  agreed  that  a  prescription  of  tliis  kind,  genereUy.    Ibe  printed  eeaes*  up«n  the  qpiieal  to 

cwnung  from  an  ecclesiastical  corporation  to  -a  tlie  House  of  Lords,  are  to  be  fiound  in  the  ooi- 

layman,  should  not  be  preserved  without  an  act  ledion  in  the  Xm.  hm  lAkraryt  vol.  v.  p.  459. 

of  parliament;  but  he  conceived  it  to  be  a  real  In  the  veasena  for  the  appelbni'a  case^  wbkh  eve 

compoflitioii.     Now  in  the  stat.  of  Hen,  5.  there  signed  fay  Sir  ^.  FiggBttp  Mr«  HMgi,  and  Mr. 

fGodb.811.         tVb,sup,        Jl  Lev.  185.    1  Sid.  320.         §HoK295.        |  Anb.291. 
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bis  presence  in  the  suit  protects  the  right  of  the  church  against     1891. 
coUusioa.  (a)  — — 

2  Geo.  IV.    A.D.  1821.     Cane. 

Exeter  CaUege  y.  Bmland.    [6  Mad.  94.]  MarvhTB. 

Exeter  College  being  the  hiy  rector  of  the  parish  in  question^  '*  !•  ™»*^ 
nnd  entitled  to  the  great  tithes,  and  the  warden  of  the  C(dl^;e  being  nctor  and 
the  vicar,  and  entitled  to  the  small  Uthes,  the  ooll^re  and  the  vicar  y>ctf  to  joio 

B«ii*j  ,ina  nut, 

joined  as  piliioti&  in  the  suit,  praying  that  the  defendants,  occupiers  for  the 
in  the  parish,  might  account  to  them  for  the  tithes  respectively  due  |^^^^ 
to  them.    The  defendant  demurred  for  multifariousMss.  due  to 

The  Vice«-Chauoellor  allowed  the  demurrer,  because  the  plain-  *''^' 
iiSk  prayed  for  aa  account  of  the  tithes  respectively  due  to  them, 
which  were  distinct  matters ;  but  observed,  it  might  have  been  otheD- 
wise  if  the  plaintifis  had  alleged  that  they,  together,  were  entitled 
to  all  tlie  tithes,  and  had  prayed  a  general  account.  (6) 


Tr.  2  Geo.  IV.    A.  D.  1821.     B.R. 

Butt  J  Clerk,  v.  Hcnoard  and  another.    £4  B.&  A.  655yi  J^fy  s. 

Debt  under  2&S  Ed. 6.  cAS.  s.  1.  for  the  treble  value  of  ttAes.  Wfaena 
Hie  cause  was  tried  before  Crraham  B.  at  tfie  last  assizes  for  Sijffblk^  indSTfer 
when  a  verdict  was  found  for  the  plaintiff  on  the  third  count  of  the  thhet  un- 
declaration,  which  stated,  that  the  defendants  being<  occupiers  of  jg^^,  ^13^ 
certain  lands  within  the  parish  o(  LtAenkeath^  and  whilst  the  plain-  ■•i-oniued 
tiff  was  vicar  and  proprietor  of  the  tithes,  and  whilst  the  defendants  that  the 
were  so  occupiers  of  the  said  land,  to  wit,  on,  &c.  at,  &c.  did  dig  up  ^^JJ^ 
a  certain  large  quanti^  of  potatoes,  to  wit,  one  hundred  pounds  of  edandiwid, 
potatoes,  then  growing  upon  the  said  land,  the  tithe  whereof  be-  '^^^^^ 
longed  to  the  plaintiff,  and  of  right  ought  to  have  been  set  out  and  have  been 
paid  to  him  as  such  vicar  and  proprietor,  to  wit,  at,  &c    Yet  that  Sffwrn* 
defendants,  being  subjects  of  diis  realm,  and  well  knowing  the  pre-  next  bcfort 
mises,  but  not  rq^rding  the  statute  in  such  case  made  and  provided,  ^  tfe!^ 
nor  fearing  the  penalties  therein  contained,  after  the  digging  up  of  ^'^  ^^^^  H 
the  potatoes,  and  before  the  commencement  of  this  suit,  to  wit,  on,  i^ereiT^ 
&C.  at,  &c  did  take  and  carry  the  said  potatoes  from  the  said  land,  ^'^  ^v- 


Wkthenilt  tlie  einomalnog  of  the  land  hsfiiig  Hie  yeipotident'e  CMe  is  ogned  by  Sur  T.  Tlumtr 

alwmys  been  in  spiritual  hands,  is  relied  on ;  and  and  Sir  Samtui  BomSfy,  The  decree  was  affinnad 

Uie  cases  of  Wood  t.  B^dttrode^^  and  TaJLe  ▼.  witii  tbe  ▼ariatbn  mentioned  in  the  text. 

Jftdftonf,  wpra  1508,  and  ff^aiUste  v.  WUikawU  (a)  Gordm  ▼.  Simfkinmit  H  Ves.  509.  jm^ 

are  cMed.     A  ewe  of  St.  Amtmd  t.  Farker  is  pra  1638.    De  WhdpdaU  ▼.  ATtJ^icmy  5  Fri.  465. 

alluded  to,  where  s  preicription  in  the  abbess  iuprtu    Halet^.  Pomfireif  Dan.  141.  ntpra  1884. 

nod  convent  of  Sim  was  set  op,  but  dissDowcd,  (5)  See  alio  jiium,  Ptfm  472. 
tbe  abbey  being  founded  wjthin  time  of  memory. 

•3  Wood,  289.                    t  4  Wood,  550.  '    }  0egge,3S6. 
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18SI.  where  the  same  bad  been  sogrown,  and  dag  up,  and  where  Uke 
same  ou^^t  to  have  beea  tithed*  the  tenth  part  thereof  or  of  anjr 
part  thereof  not  having  been  sqiarated,  divided*  and  set  oat  fiooft 
the  nine  parta  thereof*  nor  any  composition  or  agreonent  made  Sx 


dkt^ndiiM  the  tithes  thereof^  or  of  any  part  thereof  with  the  fdaintifl^  contrary 

^JjJ*J|^J2h   ^  ^  ^^^'"'^  ^  ^^  statute  in  sach  case  made  and  provided.    Aver- 
•^  mem^  that  the  tenth  part  ofthe  potatoes  so  takea  and  Ganied  away* 

at  the  time  of  taking  and  carrying  away  the  same^  was  leanonnMy 
worth  a-lacge  sum  of  money*  te  wk^  &c.  whereby*  and  by  fiMce  of 
the  statute  in  such  case  made  and  pmsided*  anactioahad  aocmed 
to  the  plaintifl^  &c.    SeaHtUf  in  the  kst  Easier  tenn*  obtuaed  a 
rule  nm  for  arresting  the  judgement  on  this  count*  oa  the  gionad 
that  it  eontuned  no  averment*  that  the  Uthes  had  been  yielded  and 
paid*  and  of  right  ought  to  have  been  set  out  and  paid  in  kind  to 
the  fiirmer  or  proprietor  thereof  within  forty  years  next  before  the 
passing  of  the  statutoof  2&  9  Ed.  S.  c  IS.  s.  1.    And  now» 
Blosseit  S&ejU  and  Siarh  shewed  cause. 
Scarlett  and  Daoer^  contra*  were  stopped  by  the  court. 
Ea^of  J.  -—  This  is  the  first  instance  which  I  ever  saw  of  a  de- 
claration under  the  statute*  upon  the  f  &  S  Edm.  6.  c  IS.  in  which 
there  was  not  an  allegation  that  tithes  had  been  paid  or  payable 
within  forty  years  next  before  the  passing  of  the  act  of  parliament 
That  statute*  it  should  be  observed*  introduced  a  new  remedy  for 
the  non-payment  of  tithe*  and  in  terms  confines  that  remedy  to 
such  prediid  tithes  as  had  been  yielded  and  paid  within  forty  yean 
next  before  the  act*  or  of  right  or  custom  ought  to  have  be^  pauL 
Mow*  prirndfacity  those  words  must  have  some  meaning*,  and  must 
have  been  intended  to  restrain  the  operation  of  the  statute  to  some 
particular  tithes.    And  I  think*  that*  unless  that  be  so»  it  will  be 
diflBcult  to  account  for  the  opinions  delivered  by  diflfeaent  judges 
SupmMS-   with  respect  to  this  act.    In  Lord  Mamfidd  v.  Clarke{a\  WUmot 
C.  J. .  speaking  of  the.  averment  that  tithes  had  been  payable^  ^ays* 
^  This  seems  to  be  a  necessary  averment  f  and  in  that  case  the 
dedaration  was  amended*  for  the  purpose  of  introducing  it.     Mow 
that  would  not  have  been  done*  if  the  allegation  had  been*  as  it  is 
now  contended  to  be*  wholly  immaterial.    And  the  observatioas 
SuiNmssQ.  of  Yates  J.  inlfynaston  v.  Clark  (6)*  aSbrd  the  same  aigument.  The 
Suimisss.  case  of  Mitchell  v.  Walter  {c)  is  quite  consbtent  with  this*  for  Aeie 
the  declaration  did  contain  the  avermait,  and  there  can  be  no 
doubt  that  the  &ct  might  be  presumed  if  the  land  was  tithable*.and 
nothing  appeared  to  shew  that  the  tithe  had  originated  sinee-tfie 
period  mentioned  by  statute.    A  case  may  be  put  in  which  a  party 
havmg  lands  firee  firom  tithes*  might  have  granted  them  thirty  years 


«■ 


(a)  5  T.R.  264.  n.  (a).  (6)  ^  T.R.  965.  n.  (a).  (c)  5  T.R.  263. 
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before  the  «tfttute.  -  If  so,  all  the  allegatioiis  -in  this  declortUoa     IMI* 
mtgbt  be  true^  and  yet  the  party  would  not  be  endtled  to  this  re-    ^  ^^ 
medy.    I  think,  therefore,  that  this  was  a  necessary  allegation,  and     ^  ▼* 
not  being  contained  in  thb  dedaratioo,  I  am  of  opinion,  that  on  that 
groond  the  judgement  must  be  arrested. 

JHbbtiytf  J.—  I  am  idso  of  q»inion,  that,  in  this  case^  the  judge- 
ment must  be  arrested  upon  the  ground,  that  the  allegation  omitted 
in  the  declaration  is  one  required  by  law  to  be  made.  The  uniform 
course  of  the  precedents  has  been  to  insert  it,  and,  on  various 
occasions,  it  has  been  considered  by  the  judges  as  a  necessary  aver- 
ment. But  it  is  said,  that  the  objection,  if  any,  is  cured  by  verdict. 
I  am,  however,  of  a  diflbrent  opinion,  for  all  the  fiicts  necessary  to 
bring  the  case  within  the  powers  of  the  clause  must  be  stated.  In 
an  action  on  the  game-laws,  it  is  necessary  to  allege^  that  the 
parly  charged  with  having  used  a  dog,  &c  was  not  qualified  to  use 
it ;  and  in  Spieres  v.  Parker  (a),  it  is  laid  down  by  the  court,  that, 
even  after  a  verdict,  such  an  omission  is  fiital.  But  it  is  said,  that 
it  is  averred  here^  that  the  defendant  carrlU  away  the  tithe  contrary 
to  the  form  of  the  statute,  and  that  that  allegation  is  suflScient  I 
think  that  is  not  so.  The  court  are  to  judge  whether  the  facts  stated 
am  contrary  to  the  statute^  and  it  is  not  to  be  taken  after  verdict 
that  focts  are  proved,  which  not  being  stated  in  the  declaratbn*,  it 
oould  not  be  necessary  Jto  prove  at  the  trial.  As  to  the  genend 
point,  the  import  of  the  statute  seems  to  me  to  be  o(»fined  io  par* 
tienlar  tithes,  and  not  to  extend  to  all  predial  tithes.  The  statute^ 
as  it  seems  to  me,  excludes  cases  where  the  right  to  tithes  origin- 
ated within  forty  years  before  or  at  any  time  after  the  passing  of 
the  act  Now  such  a  right  may  have  originated  since  the  period 
fixed;  for  lands  titbe-iree  may,  either  by  agreement  founded  <m  a 
valuable  consideration,  or  sanctioned  by  an  act  of  pariiament,  have 
become  liable  to  pay  tithes ;  those  cases,  however,  would  not  &I1 
within  the  words  of  the  act  The  count,  therefor^  ought  to  have 
contained  this  allegation,  and  not  containing  it,  the  judgement  must 
be  arrested. 

Besi  J.  concurred.  Rule  absolute,  {b)  • 


M.  2Geo.IV.    A.D- 1821.    B.R. 

$Udeyf.Mam$.    [5B.&.A.22.]  Oor-ss. 

The  plaintiff  declared  in  debt  upon  the  statute  2 AS  Ed.  6.  ^.bBvinc 
<r.  IS.  as  the  former  mid  proprietor  of  the  tithes  of  com  arising  from  JJ^ 


parish  of  Caiheringian^  in  the  coun^  of  SoMampUm^  ---#«nai 

against  the  defendant  as  occciner  of  land  in  that  parish,  and  diarged  ^^^ 

(a)  1  T.  R.  145.  {b)  MboU  C.J.  ww  atefent 


taOSS  CASES. 

I 

18S1*  that  the  defendant  had  carried  away  his  corn  witfaoot  ietting  ont 

^^  the  tithe,  whereby  an  action  had  accrued  to  the  phiintif^  to  deiiMind 

V.  and  have  of  the  defendant  treble  the  value  of  the  said  titbe.     Plea 

^**'**'  nil  debet.      At  the  trial  before    Graham  BanHi,  at  the  smnmer 

a  right  of  assizes,  1819,  for  the  county  o(  Saidhan^km^  a  verdict  was  fiNmd 

^^^^^^  for  the  plaintifl^  snbject  to  the  opinion  of  the  court  on  the  fidkm- 

nexed;  the  ing  case: — 

"""""^  The  pUintiff  claimed  the  tithes  in  question,  as  the  t^iaat  ibr  an 


wuds  in.     unexpired  term  of  years,  of  Sir  Imcos  Curtis^  the  lay  impropriator 
dcr  an  Mt     of  the  rectorial  tithes  of  the  parish  of  Catlierington.    By  an  indo- 


^  ^''^     ^^  ^^  ^  ^^  ^^  ^*  ^*  ^'  ^^^*  ^^  disafforesting  the  forest 

csrtaio  land  hi  the  county  of  SotUhomptofh  and  for  inclosing  the  open  ootmnoo- 


^'l^*^  able  lands  within  the  forest,  after  reciting  (section  41  •)  that  the  six 
lieu  of  hk    hundred  acres  of  land  thereby  vested  in  his  Miyestjfbdng  taken  ont 
^^^L^.  of  di&rent  parishes,,  the  pers^ms  entitled  to  Uie  tithes  of  snch  pa- 
beUJ^that  '  rishes  might  be  injured  thereby,  itwas  enacted,  that  out  <^  the  aid 
M9^^  open  commonable  bnds  thereby  directed  to  be  divided  and  iodoaed, 
raped  of     allotments  should  be  made  to  the  persons  entitled  to  the  tithes  <xfsD<& 
iggj^^*'^  parishes,  ofso  much  land  as  shoidd  be  in  the  judgement  of  the  coi»- 
misdoners,  a  fiill  compensation  for  such  injury.    And  it  was  fintfaer 
4^nacted  (sectbn  42.)  that  the  commissioners  should,  in  the  next 
places  allot  the  residue  of  the  said  open  commonable  lands  and 
grounds  respectively  to^  s^d  among  the  persons  entitled  to  oanunoa- 
age.  <<  Provided,  (section  43.}  that  nothing  in  the  said  act  shall  esr 
tend,  or  be  construed  toextend,  so  as  to  pr^udic^  lessen,  or  defeat 
the  right,  title,  or  interested  the  several  rectors,  vicars,  and  lay  im* 
propriators  of  the  several  and  reqpective  parishes,  townships,  hamlet% 
or  places  of  Scberton^  HanMetonj  Catheringimf  &c  or  any  peraon 
or  persons  whomsoever,  in,  or  to  any  tithes,  great  or  small,  arising 
4>r  renewing  out,  or  payable  for,  or  in  respect  of  any  lands,  tene? 
ments,  hereditaments,  within  the  same  several  parishes,  &c.  but  sodt 
great  and  small  tithes  shall  be  paid  and  payable,  at  all  times  her&- 
,    after,  in  sudi  and  the  same  manner  as  they  would  have  been,  ia 
case  this  act  had  not  been  made*"     Before,  and  at  the  time  of  pass- 
ing of  this  act  of  parliament,  Jokn  Bing  e^uire,  was  the  owner  of 
an  estate  at  Love  Deanj  in  the  parish  of  Catheringtorif  and  the  tithes 
arising  from  such  estate^  for  which  estate,  as  consisting  of  120  cus- 
tomary acres  of  arable,  pasture,  and  coppice  land,  in  the  occupation 
o(  Edward  Manns^  free  from  rectorial  tithe,  (but  which  tithe  hsd 
been  purchased  with  the  estate,}  situate,  and  bdng  at  Loioe  Dean, 
in  the  parish  of  Gatheringtan,  he  claimed  a  right  of  common  finm 
the  commissioners  under  the  foregoing  acl^  who  th^Peupon  awarded 
to  Mr.  Bing^  in  right  of  the  last  mentiemed  estate,  five  acres  and 
seventeen  perches  of  the  open  and  conmionable  lands  of  the  forest 
of  Bier  J  siuuite  in  the  parish  of  Calherington.    The  defendant,  Joht 
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Mannt,  became  die  tenant  of  two  acres,  part  of  8ach  five  acres  and     iSSl. 


seventeen  perches  so  allotted  to  Mr.  Bingt  and  m  the  year  IG  l?* 
sowed  such  two  acres  with  oats,  and  afterwaids  cut  and  carried  v# 
away  the  ctop  without  setting  out  the  tithe.  The  tithe  was  de- 
manded, bat  refused,  <»i  the  ground  that^  as  the  allotment  had  been 
made  in  respect  of  land  not  payuig  tithe^  the  allotted  lands  were  ex-* 
empt  £rom  the  payment  of  tithe. 

firteyn,  for  the  pIainti£P. 

E.  Laxves  contra,  was  stopped  by  the  court 

Abbott  C.  J.— I  am  clearly  of  opinion,  that  the  plaintiff  is  not 
entitled  to  recover.    The  &cts  are  these:  John  Ring  being  the 
owner  of  an  estate  of  120  acres,  and  the  tithes  arising  therefrom, 
(which  tithes  he  had  purchased  with  the  estate,)  had  allotted  to  him, 
under  an  inclosure  act,  certain  land  in  lieu  of  a  right  of  common 
appurtenant  by  custom  to  his  estate.     The  plaintifi^  who  is  the 
tenant  of  the  lay  impropriator,  claims  tithe  in  respect  of  such 
allotted  land,  and  the  question  substantially  is,  whether  the  lay 
impropriator,  who  has  sold  the  tithe  of  the  estate,  is  entitled  to  the 
tithe  of  land  allotted  to  the  owner  of  that  estate^  in  lieu  of  a  right 
of  common  which  was  appurtenant  by  custom  to  the  land.    It  ia 
quite  cleai^  that  after  the  lay  impropriator  had  thus  sold  the  tithea 
of  die  estale,  no  tithe  was  payable  at  least  befere  the  passing  of  the 
inclosure  act.    Before  the  sale,  the  tithe  was  payable  equally  in  r^ 
spect  of  all  cattle  feeding  on  the  enclosed  as  on  the  common  land. 
When  the  lay  impropriator  sold  the  tithes  of  the  estate,  he  there- 
fore sold  all  the  ddies  in  respect  of  all  cattle  feeding,  both  upon  die 
enclosed  and  the  ccmimon  land.    And  I  am  of  opinion,  diat  inas- 
much as  no  dtbe  was  payable  before  the  inclosure  act,  in  respect  of 
the  catde  feeding  on  the  common  land,  no  tithe  is  peiyable  now  in 
re^iectof  the  land  allotted  to  the  owner  of  the  estate^  in  lieu  of  such 
rig^  of  common.    This  case  is  very  distinguishable  from  the'  case 
of  Moncaster  v.  Watson  (a),  for  the  land,  in  respect  of  which  the  Supm  9Q5. 
allotment  was  there  made,  was  not  wholly  free  from  the  payment 
of  tithe ;  the  exemption  claimed  was  merely  from  the  tithe  of  com, 
grain,  and  hay,  neither  of  which  the  common,  while  uninclosed,  was 
ci^pableof  producing.  The  tithe  of  agistment  would,  therefore,  remain 
payable,  notwithstanding  the  exemption.     Here,  the  owner  of  the 
land  is  the  owner  of  the  dthes,  for  the  efiect  of  the  conveyance  most 
have  been  to  make  the  owner  of  the  estate  the  owner  of  all  the  tithes 
of  the  land;  and  I  am  of  opinion,  that  the  owner  of  the  estate  be- 
cotiaes  the  owner  of  the  tithes  of  land  allotted  to  him,  in  respect  of 
a  right  of  common  appurtenant  to  that  estate.     The  postea  must, 
therefore^  be  delivered  to  the  defendant. 

(a)  3  Burr.  1S75 


\ 
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18M.       '  Hobrcjfd  J. — I  biA  of  the  same  opinaoiu    1  am  qsite  8atigfierf» 
^^^      (vcmt  the  case  of  SiochoeU  y^  Teny^f  and  the  reaaoniog  of  Lord 
▼•        Kerg^  in  the  case  o(Lord  Qwgdir  t.  Foake$  {a\  that  the  plaintiff 
•  s!r^     ^  '^^  entitled  to  the  tithes  of  the  allotted  hind,  but  that  the  person 
sss.  ^^      who  is  entided  to  the  tithes  arising  oat  of  the  estate,  is  alao  ^itided 
to  the  tithes  arising  out  of  the  allotted  hind,  in  like  manner  as  he 
would  have  been  entitled  to  tithes  arising  out  of  the  beneficial 
joy  ment  of  the  right  of  common  appurtenant  to  that  estate^  in 
the  inclosure  act  had  never  passed*  {b) 
Bed  J.  concurred.  Judgement  fbr  defendant* 

'I.,    ■        I  ■ '  ■  -' 

M.  2  Geo.  IV.    A.D.  1821.    B.R. 

OnL  S7.  ElUs  V.  Amison.  [5  B.  &  A.  470 

Bt  an  inclosure  act^  it  was  enacted  that  die  ocNnmonerB  flhcNihf 
set  out,  allot,  and  award  certain  portions  of  lands  out  of  the  oom- 
mons,  to  be  inclosed  unto  the  impropriate  rectors  and  cnrate  in  lien 
of  all  great  and  vicarial  tithes ;  and  die  commissioners  were  re- 
quired to  dbtinguish  by  their  award  the  several  allotments  to  die 
impropriate  rectors  and  oonrte^  respecuvdy,  and  die  same  aik»> 
ments  were  thereby  declared  to  be  in  foil  satisfieiction  and  disdiaige 
of  all  tithes.  It  was  held  under  this  act,  that  the  tithes  were  not 
extinguished  until  the  commissioners  made  their  award. 


Tr.  3  Geo.  IV.    A.  D.  1822.    Scac. 

Jun$  s.  Dolben  v.  WhiUii^Um.  [U  Pri.  29.] 

Tba  court        MjUTliT  and   JVhately  moved  specially  that  the  defendant,  in 


gng^^  this  suit,  which  had  been  instituted  against  him  for  tithes,  might 

fendMit  in  have  a  montii's  further  time  to  answer  the  bill,  after  the  plaintiff 

tithMy  who  should  have  put  in  his  answer  to  a  cross  bill,  which  had  been  filed 

^^  ^^  •  against  him  by  the  defendant  for  a  discovery  of  matters  alleged  to 


mi 

MUM  the   be  material  to  his  defence. 

P~|^^^      Boteler  contr^  was  stopped  by  the  court,  which  refosed  the  ap- 

tuDe  toon.'  plication  as  one  which  could  not  be  entertained ;  for  they  observed 

^SSi^Tkny   that  if  it  were  granted,  it  would  become  a  common  course,  and  one 

unta  aftar    necessarily  attended  with  great  inconvenience  to  plaintiffi  in  tidie 

SLiiMk!!!^    suits ;  that  if  there  should  be  any  thing  disclosed  by  the  answer  to 

been  pvtm  the  cross  Inll,  material  to  the  case  of  the  ddendant,  to  the  origii 


bin.  ^nT  I'^If  the  proper  and  only  cause  would  be  to  amend  the  answer, 
couneitto  and  that  the  present  motion  was  wholly  objectionable  on  many 
•uwer  if     grounds.  Order  refiised  with  costs. 

(a)  7  T.R.  S41.  {h)  Be^  J.  was  abfent  st  dambcn. 
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Tr.  SGeo.IV.    A.  D.  1822.    Scac.  ^^^^' 

Markham  v.  Smfth.  [1 1  PrL  90 

This  bill  was  filed  for  an  account  of  the  tithes  of  corn,  grain^     ^'^^ 
liay,  wool^  and  lamb,  claimed  by  the  plaintiiFas  lessee  of  the  Rev*.  "^^^  '^' 
H.KMtUs,  Chancellor  of  Yort^  and  rector  of  JVaghefh  county  ^^j?^ 
<^  Yark^  from  the  defendants,  owners  and  occupiers  of  lands  in  the  eflwt  of 
townships  of  Wt^fun  and  Meaux.  cumeiitary 

The  defifindants  (fourteen)  relied  on  different  defences.    The  ^l^*^!^*' 
substance  of  the  defibnce  set  up  by  Sir  W.  SmyA^  and  his  tenants,  d^,  and* 
was,  that  divers  lands  of  Wagien,  widi  the  rectory  or  church  of  the  *^f|y|!i?f 
said  parish,  (except  twelve  oxgangs  of  land  which  were  alleged  to  in  now  ded- 
have  been  a  composition  real,  and  in  respect  whereof,  a  sum  of  .45«.  J^J^^^ 
a  year,  was  stated  to  be  payable^)  were,  before  the  time  of  legal  mm-iMy- 
roemory  part  of  the  possessions  of  the  abbey  oiMeaux^  county  of  ^^^J^^L 
Ycrki  of  the  Cistertian  order,  and  appropriated  to  the  church  of  that  the 
S/.  PeUTy  York  /  that  divers  lands  in  Waghen  were  allotted  to  the  J^d^^to 
said  rectory  and  chancellorship ;  that  the  abbey  became  seized  of  •  nligkmt 


other  lands  within  the  parish  of  Wagheii^  and  of  two  miUs ;  and  g„ch  lands 

that  the  abbey  held  aH  such  then  lands  discharged  of  tithes  to  the  T^*^ 

rectory,  and  never  paid  any ;  and  that  the  abbey  was  one  of  the  haw  be- 

great  abbies  dissolved  by  stat  31  Hen.  8*    In  answer  to  that  de*  ^c^*^ 

fence,  the  plaintiff  insisted  that  the  lands  in  f^Aen,  belonged  to  ons  honaa 

-the  abbot  and  convent  of  Jlbermarle^  who  committed  the  care  and  ^^^"^ 

disposal  of  the  rectory  to  the  archbishop  of  York  s  and  that  after  mcmoty. 

the  time  of  legal  memory,  the  abbot  and  convent  of  Meaux^  for-  ^^'"j!^ 


merly  called  MdsOf  obtained  land  in  the  parish  of  Wc^hen^  and  ac-  ba 

cepted  leases  (commencing  in  1488)  from  former  chancellors  of  the  Jj^^  j^ 

cathedral  church  otSi^PeteTf  Yorkj  as  rector  of  the  parish  church  thadafcnd- 

of  Waghen^  of  the  church  and  lands  and  tenements  thereto  belong-  jng,^   a 

in^  and  also  the  Uthes  of  sheaves,  hay,  lamb^  and  wool.    In  sup-  i^Ml-^nniar, 

port  of  that  case,  they  gave  in  evidence,  many  ancient  documents  cupier, 

and  instruments,  all  of  which,  as  &r  as  they  materially  applied,  are  ?[[^!A^ 

stated  and  noticed  in  the  judgement  delivered  by  the  Lord  Chief  anthiad  to 

Baron.  ^^^^ 


Jervk  and  Finch^  for  the  plaintiff.  againat  Mm 

Martin^  PepjfSf  Batelerf  Boots f  Bicka'sMh,  and  Ducktvorthf  for  ^^^^ ' 
the  defendants.  mixai  in 

The  Lord  Chief  Baron.  —  This  suit  is  instituted  by  the  plamtiff  S^iSt?' 
as  lessee  of  the  Rev.  Henty  Foster  Millsj  the  chancellor  of  the.  ba  «^i^M 
cathedral  church  of  York^  and  the  appropriate  rector  of  the  parish 
church  of  Waghen^  in  the  county  of  York.    The  bill  states  tha( 
Mr.  liEllsi  as  chancellor  and  rector,  was  endtledto  all  the  Uthes  of 
bay,  com,  wopl,  and  lamb,  yeariy  arising  in  that  palish,  and  that  he 
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1822.  demised  tbeiDi  as  well  as  the  rectory  to  which  they  belonged,  to 
MarUkam  ^^*  Morkhom^  the  plaintiff,  by  an  indenture  bearing  date  the  20di 
V.  Mott/  1819,  by  the  description  of  the  said  rectory,  and  parsonage 
^^'  together  with  the  glebe  lands  and  tithes  thereunto  belonging. 
Tills  parish  is  divided  hito  two  parts ;  namely,  the  township  of  Wag- 
hetif  and  the  township  of  Meaux.  In  the  aignment,  and  in  the 
evidence^  allusions  were  made  to  some  minor  divisions,  but  there  is 
no  notice  taken  at  all  of  any  divisions  in  the  answer,  but  the  two  I 
have  mentioned,  Waghen  and  Meaux.  The  ddendants,  Robert 
Bamsajfy  William  Muniby^  Christopher  Jfichohonj  WilUam  Banson^ 
Marmaduke  Leaiej  John  Jackson^  and  Thomas  Hopkinson,  occupy 
lands  in  the  township  of  Waghen^  and  no  other  part  of  the  parish. 
The  defendant.  Sir  William  Smyth^  the  first  named  defendant,  is 
the  owner  of  the  lands,  but  he  not  being  an  occupier,  no  accouDt 
can  be  taken  against  him.  The  other  defendants  occupy  lands  in 
MeatiXj  and  no  other  part  lof  the  parish.  All  the  defendants,  except 
Sir  William  Snytlt^  have  had  com,  grain,  hay,  wool,  and  lamb,  and 
the  object  of  the  suit  is  to  recover  the  tithes  of  those  several  articles. 
The  plaintifl^  as  he  represents  the  rector,  i%  primd  facie  entitled  to 
the  tithes  which  he  claims,  but  the  defendants  insist  that  they  are 
exempt  by  a  prescription  in  rum  decimandoj  from  the  payment  of  the 
tidies  demanded,  or  of  any  tithes  in  general,  or  any  satisfaction  finr 
those  tithes.  The  plaintiff  being  entitled  "by  law,  of  course  the 
burthen  of  proof  is  cast  upon  die  defendant,  and  if  they  fail  the 
plaintiff  must  prevail  and  obtain  a  decree  agauist  them.  Tbou^ 
all  the  defendants  claim  on  the  ground  of  prescription,  they  do  not 
concur  in  their  ddences,  but  difier  in  the  manner  of  stating  them. 
I  will,  first,  consider  the  case  of  those  who  occupy  lands  in  the 
township  of  Meaux.  They  say  that  the  abbey  of  Meauxy  one  of 
the  greater  abbeys,  was  founded  before  the  time  of  legal  memory; 
that  the  fiirms  and  lands  occupied  by  those  defendants  had  been  a 
pared  of  the  lands  of  the  abbey  before  the  time  of  legal  memory, 
and  continued  to  be  so  till  the  dissolution  in  King  Henry  the  8th's 
time;  that  at  the  time  of  the  disssohition  the  abbey  held,  and  was 
entitied  to  the  same  lands,  free  and  discharged  from  the  payment 
of  tithes  to  the  rector,  or  the  owner  of  tiie  rectory,  and  that  the 
premises  passed  to  the  crown  on  the  dissolution,  and  from  the 
crown  to  the  persons  under  whom  those  parties  claim.  This  is  tiie 
statement  in  tiie  answer.  No  objection  has  been  taken,  and  none 
occurs  to  me,  to  that  ddence  as  stated  upon  the  record ;  and  the 
enquiry,  whether  it  is  supported  by  evidence,  will  be  the  only  otgecC 
of  our  attention. 

It  is  clear,  that  die  circumstance  alone  of.  die  lands  being  part 
of  the  possessions  of  the  abbey  at  its  d]83oltttion,  does  not  giv^ 
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ttiose  lands  the  prml^[e  of  exemption ;  for  a  religious  house  was      1 822. 
as  liable  to  render  tithes  as  any  other  occupier,  unless  it  had  a    ^^[^Mmn 
legal  ground  of  exemption*     What  would  be  a  sufficient  ground  of        v. 
exemption  need  not  be  considered  in  thb  case,  where  prescription         ^' 
is  the  only  ground  relied  upon.    We  know  there  is  a  common  mis* 
xAa  gone  out,  that  ought  to  be  corrected,  and  it  is  corrected 
whenever.it  is  brought  under  the  notice  of  the  court,  that,  because 
land  happens  to  have  been  abbey  land,  it  is  exempt  from  the  pay- 
ment of  tithes.    For  that  there  b  no  foundation  whatever.    It  is 
also  certainly  equally  clear,  that  a  religious  house  was  always  capable 
of  prescribing  in  mm  decmanda,  and  the  ri^^t  to  do  so  would  de- 
volve upon  the  trustees  of  the  crown  under  the  act  of  parliament ; 
but  it  must  be  recollected,  that  such  exemption,  to  be  well-founded, 
must  have  existed  beyond  legal  memory,  and  must  have  been 
enjoyed  on  the  part  of  the  religious  house  from  time  immemorial ; 
and  to  support  the  argument  here^  that  the  abbey  had  any  right  to 
prescribe  for  the  lands  to  which  that  prescription  is  applied,  they 
must  be  shewn  by  competent  evidence  to  enable  a  court  of  judicature 
to  infer  it. 

I  think  that  the  defendants,  whose  defence  I  am  now  consider- 
ing, have  proved,  that  this  religious  house  had  some  Jands  in  the 
township  oiMeaux  before  the  time  of  legal  memory,  but  I  must 
observe,  that  they  are  anxious  tQ  separate  entirely  the  township  of 
Meaux  from  that  of  WdLghertf  and  to  keep  the  two  perfectly  disUnct 
from  eadi  other.  They  produce,  first,  a  charter  of  King  Stephen^ 
before  the  time  of  legal  memory,  from  an  inspeximus  of  King 
Bichard  2.,  by  which  he  grants  as  follows :  ^*  Donationem  illam  quam 
'^  W.  Comes Albemarlemjecii  Deo  et  ecdesie  Sancle  Marie  et  monachis 
^  de  Melsa;  scilicet^  Fillam  Melse^  et  bascum  de  Ruda,  et  totum 
^  Waghnam ;  scilicet^  tcm  partem  illam  que  est  de  jpatrimonio  sua, 
^  quam  iUam  partem^  quam  tenet  de  arciiepiscopi,  et  passagium  et 
^  ecclesiam  predscte  ville,  et  hanc  predictam  terram  g  videlicet^  duo* 
**  decim  carucatas  terre  $  duo^  scilicet^  in  Melsa,  et  decern  alias  in 
*.'  Wagna.**  Then  it  goes  on  to  state  further  what  it  is  not  ne- 
cessary to  repeat  here.  I  find  myself,  after  the  best  attention  I 
can  give  the  subject,  at  some  litde  loss  in  understanding  the  precise 
meaning  of  this  document  It  cannot  be  construed  to  embrace  all 
Waghen  and  Meaux^  for  if  so  it  would  hardly  have  specified  two  car^ 
rucaies  in  the  one,  and  ten  in  the  other^  that  quantity  being  less 
than  either  of  them.  All  I  can  safely  gather  from  it  then  is,  that 
some  distinction  is  marked  between  IVaghen  and  Meauxj  and  that 
Meaux  had  two  carrucates  of  land  in  some  part  of  the  township  of 
Meaux^  and  that  Weaken  had  ten  carrucates  in  like  manner* 

These  defendants  have  given  in  evidence,  secondly,  a  rental  of 
the  possessions  of  the  abbey  in  the  Slst  Hen.  8^  and  ministers' 
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1 822.  accounts  of  the  same  reign,  and  the  particulars  of  a  grant  to  the  Eart 
of  Waranck.  Thoae  documents  do  not  seem  to  me  to  proveany  dis- 
tinction between  the  township  of  Waghen  and  Mtaux^  thqr  only 
'^"•^*  prove  that  the  parcek  described  in  them  w«re  parceb  in  the  pos- 
session of  the  abbey  at  the  time  of  the  dissolution,  and  that  certain 
lands  now  occupied  by  those  defendants  are  the  same.  The  loca^ 
lity  of  the  premises  in  question,  in  those  documents,  is  scmietimes 
stated  to  be  in  the  territory,  and  sometimes  in  the  lordship  of 
Meaux ;  the  information  affiirded  by  them  beii^  that  they  were  in 
the  possession  of  the  abbey  of  Meaux^  and  it  may  be  doubted»  wbe. 
ther  the  territory  or  the  lordship  oS  Meaux  is  intended,  or  the  town- 
ship of  Meaux  only.  That  is  a  difRculty  which  almost  always  hap^ 
pens  in  every  ancient  case.  It  is  a  subject  upon  which  we  have 
very  little  light ;  and  I  cannot  draw  any  correct  conclu»OD  from 
those  documents  as  to  that  part  of  the  case. 

Then  comes  the  Parliamentary  Survey  pf  the  possessions  of 
MeauXf  settled  by  Chgrles  1.  upon  Henry  Earl  otHMand^  Edrntsri 
Earl  of  Dorsetj  and  others,  in  trust  for  the  sole  wd  proper  usend 
benefit  of  his  Queen  Henrietta  Maria  ;  there  b  the  following  me- 
morandum at  the  end :  *'  The  forementioned  premises,  with  the 
«^  appurtenants,  are  dthe-free,  as  having  never  been  ehai^ged  there- 
<<  with."  Those  premises  are  in  the  townsh^)  of  Means.  Thai 
memorandum  is  important  as  forniing  strong  evidence  of  reputation 
at  that  time,  and  may  be  fairly  applied  in  ai^gument  to  the  estates 
of  the  abbey  in  this  township  which  did  tiot  remain  in  the  crown, 
supposing  they  mean  the  township  and  not  the  general  possessions 
of  ^e  abbey,  there  being  colkterally  a  distinction  between  the  two 
throughout. 

A  great  many  other  grants  and  conveyances  have  been  giTen  in 
evidence,  which  prove  that  the  township  or  lordship  in  Meaux  (it  is 
sometimes  named  the  one  and  sometimes  the  other)  stands  by  ilselC 
and  is  separated  and  distinct  from  the  township  of  Wa^henj  though 
both,  from  the  evidence,  appear  to  be  in  the  same  parish;  I  obsarve 
this,  because  it  was  supposed  that  they  were  two  difierent  parishes,' 
of  which  there  is  no  distinct  evidence. 

I  think  it  is  proved,  and  if  not,  it  is  admitted  at  the  bwr,  thatall 
the  lands  in  the  township  of  Meaux  were  portion  of  the  possesaons 
of  the  abbey  at  the  time  of  its  disscdution.  Add  to  this,  that  there 
is  no  evidence  of  the  rector  ever  having  received  from  the  township 
of  Meaux  any  tithes  of  any  description ;  there  is  no  evidence  of  hb 
having  actually  reodved  them,  and  the  reputation  has  been,  as  fitr 
as.  it.  could  be  traced,  that  no  tithes  have  ever  been  paid ;  and  I 
must  presume  that  none  of  the  tithes  demanded  by  this  suit  have, 
as  fiur  as  living  memory  can  reach,  been  accounted  for,  paid,  or  de- 
manded.   Besides  thiSf  there  is  no  evidence  of  any  tithes  bavingn 
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beeti  actually  rbndefed  in  kind,  or  accounted  for  by  way  of  com-<      1822*' 
position  or  otherwise  to  the  vicar,  excepting  so  far  as  the  terriers   'J^^^^l~ 
(to  be  noticed  hereafter)  may  be  considered  as  evidence  of  actual        v. 
(M^scriptibn.     So  that  the  result  is,  that  some  lands  in  the  town-      ^^^^^^ 
ship  of  Meaux  were  in  a  religious  house  from  time  immemorial, 
and  that  all  the  lands  ia  the  township  were  in  the  religious  house 
at  the  time  of  the  dissolution ;  and,  from  the  evidence,  I  must  pre- 
sume that  none  of  the  tithes  claimed  by  the  plaintifP  have  been, 
ever  since  the  dissolution,  rendered,  accounted  for^oreven  demanded* 
There  is  no  evidence  that  the  tithes  ascribed  to  the  vicar  have  been 
rendered  or  accounted  for  with  respect  to  this  township^  except, 
the  evidence  arising  from  the  terriers.     The  consequence  in  law  is,r 
that  if  the  terriers  were  removed,  there  is  strong  primdjacie  evidenc  . 
of  a  prescription  in  non  dedmando. 

Now  under  the  circumstances  of  the  case,  the  occupiers  of  the 
township  o{  Meaux  may,  according  to  law,  resist  upon  the  ground, 
of  the  prescription  stated  before ;  I  mean  to  say  that  the  consequence, 
of  all  this  is,  that  if  the  terriers  were  removed,  there  is  strong  primd 
\  Jiicie  evidence  of  a  prescription  in  non  decimando.  If  that  could  be 
suf^rted,  then,  under  the  circumstances,  the  occupiers  of  the  town*? 
ship  of  Meaux  have  a  right  to  rest  upon  that,  and  they  would  be 
protected  by  it  so  far  for  the  present,  with  respect  to  the  township 
of  Meaux :  for  a  moment,  therefore^  I  shall  quit  this  part  of  the 
case,  and  consider  the  defence  of  Sir  William  Smfih^  and  his 
tenants,  occupying  land  in  the  township  of  Waghen^  and  then  I 
shall  endeavour  to  review  the  evidence  given  for  the  plaintiff,  aa 
applying  to  both  cases,  wliich  is  to  be  considered  in  strictness,  as  » 
rq>ly,  the  legal  right  being  with  the  rector. 

I  wish  now  to  consider  the  manner  in  which  Sir  William  Smyth 
and  his  tenants  lay  their  defence,  having  stated  how  the  other  de-f 
fendants  have  laid  theirs.  Sir  WiUiam  Smyth  and  his  tenants  plead^ 
that  divers  lands  in  thb  parbh  of  Wagheny  together  with  the  rectory 
or  church  of  that  parish,  were,  before  the  time  of  \efpi  memory, 
part  of  the  possessions  of  the  abbey  of  MelsOf  otherwise  Meauxy 
and  that  the  monks  of  that  abbey  were  Cistercians:  that  afterwards, 
and  previously  to  the  reign  of  king  Henry  Srd,  the  roetbry  waa  ap- 
propriated to  the  chancellor  of  the  metropolitan  chiirdi  of  St.  P^/er 
and  of  Yorky  and  that  divers  lands  in  Wagfim  were  allotted  to  the 
said  rectory,  or  chanceUorship,  and  the  abbey  became  seised  of 
other  lands  in  that  parish,  and  of  two  mills.  They  also  say  that 
they  believe,  that  the  abbey  held  all  their  said  lands,  and  the  mills 
in  that  parish,  discharged  of  all  tithes  to  die  rectory,  and  never 
paid  any  such  tithes.  Thus  they,  in  effect,  say  that  divers  lands  in 
the  parish  belonged  £o  the  abbey;  and  that  before  the  time  of  legal' 
ipemory.  the  rectory  was  appropriated  to  the  chancelior^ship,  and* 
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1822.  that  the  abb^  then  became  seized  of  other  lands.  I  cannot  assent 
p^j^i^^g^^  to  the  propriety  of  this  mode  of  pleading  a  prescription  m  mm 
▼.  decinumdOf  which  is  to  cover  all  the  lands  occupied  by  the  defend* 
^"^  ants ;  'and  I  conceive  it  cannot  be  of  any  avail  in  this  case.  I«t 
us  consider :  if  they  aver  that  divers  lands  in  the  parish  were  in  a 
religious  house,  time  immemorial ;  thqr  do  not  speafy  or  point 
out  those  lands,  even  if  the  rest  of  the  case  would  have  let  that  in. 
The  reetor  is  left  to  find  them  out  as  he  can,  which  is  inconsistent 
with  aU  the  rules  of  pleading  in  these  cases ;  they  may  be  in  the 
townslrip  ofMeaux,  so  &r  as  appears  in  the  statement,  but  k  is  not 
averred  that  they  are  lands  in  the  occupation  of  these  defendants, 
or  that  they  deduce  their  tide  from  Sir  William  Sn^  ?  but  this 
objection  would  be  material  only,  if  their  defence  was  confined  to 
those  lands :  the  answer  is  on  this,  I  conceive,  subject  to  a  very 
formidable  objection.  The  answer  then  proceeds  to  states  that 
afterwards  (that  is,  as  it  seems  to  me,  after  the  time  of  legal  memory,) 
and  previously  to  the  reign  of  Hemy  Srd,  the  rectory  was  appro- 
priated, and  divers  lands  were  allotted  to  it ;  and  that  the  abbey  be- 
came seised  of  other  lands,  and  two  mills.  Now  the  abbey  hang 
thus  seised  of  lands,  it  must  be  asciibed  to  some  time  after  lepi 
memory.  The  substance  of  *that  allegation  is  this,  that  the  abbey 
had  some  lands  in  the  parish  before  the  time  of  legal  memory,  and 
acquired  other  lands  in  the  parish  after  the  time  of  Itgel  memory ; 
from  whom  is  not  suggested.  The  defi^dants  then  say,  they  bdiere^ 
that  the  abbey  hdd  all  their  lands  in  the  said  parish  discharged  of 
all  tithes  to  the  rectory,  and  never  paid  any ;  and,  therefor^  die 
ddendants  insist,  that  the  lands  occupied  by  them  are  exempt  from 
tithes,  by  virtue  of  a  prescription  in  non  decimando  ;  that  is,  that  all 
their  said  lands  in  the  said  parish  are  discharged  of  all  tithes  to  the 
rector,  or  the  rectory,  not  of  all  tithes  generally.  I  have  stated, 
already,  that  to  support  such  a  prescription,  there  must  be  competent 
evidence  to  satisfy  the  court  that  such  lands  were  in  a  religious  honse 
before  the  time  of  legal  memory ;  but  here  the  defendants  admit,  that 
some  of  the  lands  for  which  they  claim  ithe  prescription  were  not  in 
that  abbey  till  some  period  after  the  time  of  legal  memory*  Thm, 
the  answer  destroys  the  prescription  insisted  upon  in  the  argument, 
and  it  must  be  recollected,  that  this  defence  is  applied  to  all  the  hinds 
in  the  occupation  of  these  defendants. 

Then  their  answer  proceeds  to  another  defence,  as  to  part  of 
the  lands  in  their  occupation,  namely,  that  in  the  reign  of  king 
Hemy  Srd,  certain  disputes  took  place  between  the  said  cbanodlor 
of  Yortj  as  rector  of  the  said  parish  of  fVaghettj  and  tlie  abbot  of 
Mdsa,  otherwise  Meauxj  respecting  the  tithes  of  twelve  oxgangs  of 
land,  and  of  certain  pasture,  in  places  oailled  BesingeA  and  Ati^plek 
then  brought  into  cultivation^  and  of  the  said  mills ;  and  respectiiig 
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h  alleged  to  have  been  done  by  the  said  abbot,  in  obstruct-  1822. 
ing  the  roads  to  certain  pa^toireSf  and  otherwise.  Thereupon  suits  ^ 
were  instituted,  and  for  a  long  time  depending  both  in  ]$ngland  and  v. 
the  consistory  court  of  JRome,  between  the  said  chancellor  and  the  ^^■'^^ 
said  abbot  and  convent,  respecting  such  matters.  At  Ici^gth  in  the 
year  1257,  long  after  the  time  of  legal  memory,  it  is  stated,  that  as 
agreement  was  entered  into  by  way  of  compromise,  between  the  said 
chancellor,  (he  being  the  patron  as  well  as  the  rector  of  the  said 
rectory,)  with  the  consent  of  the  archbishop  of  Yori^  and  the  abbot 
and  convent  of  MdsOf  otherwise  Meaux^  that  the  said  suits  should 
be  put  an  end  to;  that  the  said  abbey  and  convent  shoald  be^ibr 
ever  thereafter  fi'ee  and  discharged  from  the  payment  of  all  the 
aforesaid  tithes;  and  that  the  said  abbot  and  convent,  for.  the:sa]ie 
of  peaces  should  pay  perpetually;  the  annual  sum  or  composition. of 
45f.,  to  be  issuing  out  of  the  lands  of  the  said  abbey,  within  the 
said  parish.  And  then  the  defendants,  state  in  their  answer,  that 
the  said  composition  was  duly  establiskedy^and  the  same  continues 
to  be  paid  up*to  the  time  of  the  dissolution  of  tbe.said  abbey;  exi» 
c&pt  that,  for  a  shosfrtime  preceding  such.dissolution,  the  abbot  of 
the  smd  abbey  or  monastery  was  lessee  of  the  said  rectory,  and  no 
tithes,  or  payment  in  lieu  of  tithes,  were^  or  was  ever  made  to  the 
said  rectory  of  Wn^hen^  in  respect  of  any  lands-  belcmging  to  the 
said  abbey,  save  as  aforesaid.  This  is  the  defence  as  stated  in  the 
anwver,.  sttid  this  part  of  the  statement  of  the  answer  must  be  dis-» 
tinguished  from  that  which  I  intend  to  consider  presently.  The 
defi»idants  do  not  affect  to  pcMnt  out  the  locality  of  the  oxgangSf 
which  would  be  a  fatal  ol^ection,  if  this  part  of  the  case  stood  by 
itself;  but  by  the  very  mode  of  laying  their  claim,  thqr  destroy 
their  title  to  exemption  by  prescription,  if  the  former  part  of«  the 
answer  had  not ;  for,  though  we  had  gone  no  fiirther,  it  would  have 
been  impossible  for  me  to  assist  the  defendants  on  the  defence  stated 
on  the  records,  whatever  the  merits  of  the  case  might  be.  Yet»  as 
the  subject  matter  of  the  suit  is  of  great  value,  and  as  it  may  be 
usefol  to  all  parties  hereafter,  I  will  for  their  satis&cdon,  examine 
the  evidence,  to  see  whether  any  good  or  valid  defence  at  law 
can  be  made  out  of  what  appears  from  the  pleadings  and  the 
evidence. 

These  defendants  produce,  as  the  other  defendants  did;  (I  am 
now  .proceeding  to  the  evidence,  having  done  with  the  defence  in 
the  answer  ;y  they  produce  an  inspeximus  of  the  charter  of  king 
Stephen^  which  it  is  not  necessary  again  to  recite,  from  which  ji>ap- 
pears  that  Waghen  had  ten  carrucates  of  land  before  the  time  of 
legal  memory ;  whether  liable  to  tithes  or  not  is  entirely  a  different 
question.  Then  comes  a  charter  of  king  John^  which  is  after  the 
time  of  l^al  memory,. confirming  the  grant  of  the  archbishop  o£ 
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1822.  Yori'9  and  adding  two  carrucates;  so  that  if  this  were  adoussibtc; 
Markhm  ^^y  ^^  twelve  carrucates  of  land.  Other  charters  are  prodaced» 
▼.  to  shew  the  abbey  had  certain  lands  in  their  possession  firom  time  to 
.Sm^.  ^jjjg^  p^^  ^g  same  purpose  the  Ecclesiastical  Survey  of  the 
26  Henry  8.,  the  rental  of  the  abbey,  the  minister's  accounts,  and 
also  other  evidence,  which  goes  to  prove  the  same  fiu^t,  were  pro- 
duced. But  the  premises  before  described,  seem  to  be  all  in  the 
township  and  territory  of  Meauxj  and  though  such  evidence  operates 
sometimes  as,  strong  evidence  of  reputation,  it  operates  here  ad- 
versely to  the  claim  set  up  in  the  township  of  Waghen.  Then  there 
is  a  grant  of  the  crown  to  the  ci^of  Londont  which  is  supposed  to 
be  in  deduction  of  tithe,  and  that  purports  to  grant  all  the  tidies 
in  the  township,  which  n^atives  the  plea  of  exemption  in  the 
defendants  under  Sir  WiUiam  Smyth^  and  at  a  given  period  the 
defendants  decline  to  produce  any  more.  Now  it  is  dear,  in.  many 
eases,  that  the  defendant  is,  by  the  course  of  the  coart,  required  in 
a  case  of  thb  description,  to  shew  his  conveyances,  in  order  ta 
satisfy  the  court  that  there  is  nothing  in  them  that  assists  the 
plaintifPs  case.  That  is  to  be  found  in  a  great  number  of  cases, 
but  I  need  say  no  more  upon  that  head. 

Then  follows  the  evidence  of  non-payment  and  reputation. 

This  is  the  substance  of  the  evidence  given  for  the  defendants, 
and  it  seems  to  me  to  amount  to  this,  supposing  tliat  the  statement 
of  the  answer  had  been  suflScient  to  let  in  as  far  as  it  had  gonc^ 
this  defence  of  the  defendants,  (for,  as  I  said  before,  I  go  through 
the  evidence  only  to  shew  how  little  of  it  alone  applies  to  any  real 
merits  in  the  case;)  the  substance  of  it  is  this,  merely,  that  theab^ 
bey  had,  before  the  time  of  legal  memory,  ten  or  twelve  carnicates 
of  land  in  the  parish  of  Wc^hen.  Still  their  locality  does  not  ap- 
pear, and  it  does  not  follow  they  were  exempt  from  tithes,  because 
they  belonged  to  the  abbey  before  the  time  of  legal  manory,  though 
it  must  be  admitted  in  law,  they  were  capable  of  so  h<dding  them. 
It  i^pears  that  this  abbey  had  also  lands  in  the  parish  after  the  time 
of  legal  memory,  some  of  which,  but  whether  all  or  not  we  are  not 
hiformed,  are  proved  by  the  composition  of  1257,  not  to  be  ex- 
empted. That,  therefore^  destroys  the  prescription ;  the  lands  there 
described  are  as  uncertain  as  those  of  the  carrucates,  bnt  I  think 
liie  identity  of  some  of  the  lands  occupied  by  some  of  the  defend- 
ants is  ascertained,  or  at  least  reasonably  so  by  the  evidence.  Il 
is  certainly  proved  that  none  of  the  tithes  claimed  have  been  paid 
sinee  the  dissolution,  and  this  I  take  to  be  the  whole  substance  of 
the  evidence  on  the  part  of  the  defendants. 

Upon  this  evidence,  it  would  be  difficult  to  say  that  the  prescrip- 
tion ofnon  decimando  has  been  established,  even  without  looking  to 
the  evidence  of  the  plaintiff,  who  is  here  claiming  the  tithes,  and  in 
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Vhoiii,  primd/acie^  the  legal  right  is  vested;  and  more  especially,      1822. 
when  we  connect  this  evidence  with  the  defence  set  up  by  the   'T7^^j[^ 
answer*  v. 

We  will  now  consider  the  evidence  furnished  by  the  plaintiff,  ^y<** 
whose  l^;al  ri^t  is  dear  and  unquestionable,  unless  you  can  affect 
and  destroy  it  upon  legal  principles.  He  produces  a  grant  from 
the  abbot  of  Atbermarlej  by  which  the  archbishop  of  York  gets  the 
whole  of  the  advowson.  Another  cliarter  b  also  produced.  Then 
in  the  following  year^  1229,  there  b  a  fine  levied  between  Walier, 
the  same  archbishop  of  Torkj  the  grantee,  concerning  twelve  ox- 
gangs  of  land,  the  appurtenances  in  Wagketh  but  whether  in  the 
township  or  the  parish  I  have  found  it  very  difficult  to  satbfy  my- 
self: there  the  abbot  acknowledges  those  lands  with  the  appurte- 
nances to  be  the  riglit  of  the  archbidiop  of  the  see  of  York ;  and  in^ 
consideration  thereof,  the  archbi^op  grants  it  to  him.  and  all  hb 
successors  of  the  diurch  otMdsa^  with  a  rent  reserved;  and  the 
abbot  acknowledges  he  has  no  right  to  the  advowson  of  die  church 
at  Wagken^  and  releases  all  right  for  himself  and  hb  successors ;  by 
which  means  the  property  in  thb  rectory,  and  the.  advowson  are 
established  by  the  ardibbhop;  thb  last  instdunent^thafine  levied 
is  dated  122SL  In  the  next,  1280,  the  archbislK^  with  the  consent 
of  the  dean  and  chapter^  appropriated,  the  church  of  Waghen  and. 
the  appurtenances,  to  the  chancellor  of  the  church  of  Yark^  and  ta 
hb  suocessoca  for  ever;  so  that  the  arehbbhop's  right  is  transferred 
in  1290  to  the  lessor  of  the  present  plaindfl^.or  at  least  the  person 
under  whom  he  now  claims ;  thb  b  in  1280*  Fourteen  years  after- 
wardsy  in  1244,  the  diaiicdlor  appoints^Bfdkord  of  Oveden  to  the 
vicarage  and  the  church  of  Wagheni  and.  to  liim  all  the  altarage, 
except  the  tithes  of  hay,  lambs,  and.wool^  bAoiogaag  to  the  church, 
which  he,  the  dianoeilor^  r^ains  to>  himself  and  hb  successors  for 
even  I  have  already  made  some  observations  upon  the  composi- 
tion real,  as  stated  in  the  answer ;  Ishall  agun  advert  to  it  as  given 


The  next  dootlment  produced  by  thft  plaindff,  or  at  least  insisted 
upon  on  his  bdidf,  b  the  compositioui  real,  in  1 257.  Let  us.attend 
to  thb  particularly«  It  b  described  composUio  inter  cancdlurium  et 
tMaiemetcmioefiiwndeybAs^  That 

instrument  rentes  all  the  causes  of  dispute;  it  seems  the  first  wsis  a 
dispute  of  the  tithes  of  twelve  oxgangs  of  land  which  the  mbiiks 
cultivated  {estohtht  is  the  Word)  in  the  parish  of  Waghen*  We  may 
note  here  that  the  house  Was  of  the  Cikercian  order;  and  flrom  the 
word  excobMi  we  Aiay  probably  suppose  that  they  cultivated  thosb 
oxgangs  prapriis  minibus.  Then  we  have  these  words^  Iletn, 
super  eo  quod  in  hiis  tocis  qui  difiufiiur  Besidgab  ei  Ampiek,  pascua 
quedam  de  qmbm  decime  debebantur  redegenmtur ;  adcuUuram ;  item, 
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1822.     sitper  eo  quod  viai  soliias  ammaUMm  eunchdn  ddpaseaa  cbOruzenaUf 

Markham,    ^^^"^  ^^^  ^  ^"""^  poscuu  cdjo^entia  JowUa  quod  dicUwr  Muoke- 

V.         dy  kei  plus  solUe  mundare/ecerunt :  item^  simper  eo  quodpraium  a^acens 

^"^^  stagnesuo  ad  mdenditium  de  Fiskehus,  per  aque  retendonem  mundare 
/ecmmt  ui  dicebai  cemcellarim  prediUus  s  iiem^  mper  eo  quod  petiU 
dechnas  tnolendini^  qua  dieti  abbas  et  conoentui  ad  quisiermd  pod 
concilium  inparochia  de  Wagfaenam  li$  mala  Juinet.  Tbcoh  other 
causes  of  strife  are  mentioned,  not  oonnected  with  tithes;  then 
conies  the  agreement  to  pay  45i.  by  two  half-yeariy  paymenis, 
quoddidi  abbas  ei  canvetUus  et  egmm  f^onasteriwa  quiete  eruntper" 
peiue,  et  immunes  a  prestacione  predktarum  dedmarun  omniumf  d 
solvent  pro  bona  pads  perpduo  dtdo  cancdlario  d  uds  successorUms 
nomine  ecdede  de  Wagben,  dngulis  annis  quadrapnia  qidnfte 
solidos  derUngorum  apud  Wagfaenam^  in  cbudms  anm  termiuis: 
dddidt^  infesto  bead  Martini,  tyemaU  v^inti  duos  solidos  d  sex 
denariosi  d  infido  Pentecoad,  viginti  duos  solidos  d  sex  deniarios : 
renuneiiwU  eciam  tderque  pars  pdidonem  resdiutionis  in  integrum  d 
inmdraiis  d  impdrandis  swernredictistjldditerpromiitendo  de  com- 
posiiiane'presend  duraiura  obseroando. 

The  next  instrument  in  order  of  time^  is  a  veiy  important  one 
indeed.  It  is  a  lease  of  the  12th  March  1488»  between  WUbam 
Langton^  doctor  of  divinity,  chancellor  of  Yort^  of  the  first  part; 
and  the  abbot  and  convent  of  Meaux^  of  the  second  part  Dn  JLtM^ 
toUf  the  chancellor,  describes  himself  as  the  chancellor  c^  the  cathe- 
dral church,  and  as  rector  and  proprietor  of  the  parsonage  oS  JVag- 
heny  with  all  its  rights  and  i^urtenances,  saha  podione  vicaru 
in  eadem  pro  tempore  existente  asdgnaia  in  prcprktm  usum  ^  thereby 
noticing  as  between  himself  and  the  convent  not  only  his  own  lig^ 
that  he  was,  as  rector,  entitled  to  all  the  rights  and  appurtenances 
of  the  church,  but  by  expressly  preserving  the  portion  of  the  vicar 
it  is  acknowledged  that  there  was  a  vicar,  and  that  a  portion  was 
assigned  to  him. 

Then  a  large  quantity  of  knd  is  demised  by  the  dwuieellflr 

fiec  non  amnknodas  dedmas  garbarumjeni  agnorum  d  Ume.    Those 

tithes  (with  the  exception  oXgarbarum  only,  whidi  was  not  granted 

to  the  vicar  by  the  instrument,  which  was  stated  m  1244,  which  I 

must  call  an  endowment^  because  I  have  no  doubt  that  it  was  an 

.endowment,)  are  the  very  tithes  which  are  expressly  exoqpled  oat 

of  the  attarage. allowed  to  the  vicar  thereby,  and  that  is  »  very 

material  circimistance  in  this  case :  therefore,  when  I  find  thoee 

^  aame  Uthes  demiswi  by  this  lease  of  1488,  and  followed  by  subse- 

.quent  demises  in  other  leases,  I  must  presume  that  in  soine  way 

or  other  the  v^car  had  restored  to  the  rectorial  part  of  the  chun^ 

that  which  had  been  granted  in  the  endowment     Tliose  are 

the  tithes  which  are  the  subjecLof  this  suit.     The  demise  also  ex- 
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liresses'  ac  alias  oboentionei  ecdestasHcas  et  emobtmenia  queeitmgue     1882. 
eidem  Wiliellmo  ca$icdlario  racione  dicte  ecclesie  parochialism  sive  dicte  TTIuIII 
canceUarie  sue  de  et  in  ecclesie  parochialipreJRcU^  ac  in  vUla  et  tenri*        ▼. 
torio  de  Wagfaen  predicta.  Sm»^ 

That  was  a  demise  to  the  convent  and  their  successors  for  99 
years,  rendering  the  yearly  rent  of  20/^  which  was  a  very  consider* 
able  rent  for  that  time,  and  it  was  confirmed  by  the  dean  and 
chapter  of  York. 

This  lease,  as  I  have  stated,  bears  date  io.  1488.    Then  in  15S8, 
the  term  of  99  years  not  being  eziured,  what  became  of  it  we  do 
not  know,  but  the  old  lease  would  merge  in  the  new  on6 ;  another 
lease  50  years  after  the  former,  was  made  by  the  then  chancellor, 
with  the  like  reservation  of  rent^  for  51  years^  with  the  consent  oi' 
the  archbishop.     By  that,  is  demised  to  the  abbot  and  convent  et 
eorum  successortbus^  ecclesiam  parcckialem  predietam^  et  rectcriam 
ejusdem^  ac  iMmsum  sioe  manerium  eidem  ecdesie  parockiali  perti^ 
neniemj  cum  haiagio  cemeierOy  ac  etiam  omnes  et  singtda  terras  et 
tenementa  reditusj  a  reversianeSf  et  seracia  dicte  paroehiaii  ecclesie^  sice 
prefato  Galfirido,  cancettario.  ratiohe  ejusdem  ecdesie  parochialism  sive 
cancellario  sue  in  ecdesia  cathedrali  "Ekotsnd  predicta^  in  villa  et 
ierrOorio  de  Vfv^ea  predietOj  pertinenHa  sive  spectanHa  que  idem 
GaUndus  cancellarius  duxerit  hie  speddUter  exprimenda.      Then 
the  instrument  specifies  divers  lands,  and  proceeds  to  demise  the 
tithes  in  the  same  words  as  had  been  used  in  the  former  leases,  at 
a  rent  amounting  in  value  to  20/.  a  yean    The  language  in  these 
two  leases  as  iar  as  it  relates  to  the  tithes  demised,  is  as  general  as 
it  can  be.    There  is  not  the  smallest  exception,  or  restriction,  or 
qualification,  unless  this  can  be  called  a  qualification,  quods  modo 
^ddta^  seu  debendas  una  cum  curiis  et  -aUis  suis  prqfidis  comoditati" 
bus,  ac  pertinenciis  quibuscunque  preter  vicariam  dicte  ecclesie  para* 
chialis  qui  locata  estjuxta  eedesiAm  predictam,  in  parte  australi  pre- 
dicti  circulij  habend  et  tenend  omnia  et  singula  predietam  ecclesiam 
parochialem,  redoriamj  mansum  sive  manerium^  cum  herbagio  cemeterii 
,    terras,  tenementa  reddita,  reversionesy  et  serdcia,  cum  suis  pertinendis 
predictiSf  ac  dedmaset  emolumenta,  ac  cetera  prenUssa,  cum  omnibus 
et  singulis  suis  juribuset  pertinendis  quitnnsmodo  dMtas  seu  debendass 
so  that  the  words  are  large  enough^  and  this  being  a  dealing  with 
the  rector,  it  must  be  supposed  to  rekite  to  the  tidies  to  which  he 
had  a  right,  except  those  which  had  been  assigned*  to  the  vicar ; 
and,  I  apprehend,  it  necessarily  embraces  all  the  tithes  in  the 
parish,  or  at  least  in  that  part  of  the  parish  which  is  called  tVaghen  s 
for  I  cannot  but  think,  that  if  the  lessees  were  exempted  from  the 
tithes  in  any  part  of  the  parish,  they  would  have  been  carefid  to 
have  expressed  it,  by  jsome  proviso^  to  be  found  in  the  leases.    The 
instruments  are  prepared  with  great  attehtiw,  and  are  of 
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^  *  1822.     aUe  length  for  that  time  of  day;  and  it  is  obsenraUe,  that  tbef 

rights  of  the  vIcar  and  offices  are  guarded  and  saved ;  they  go  ta 
authenticate  the  terriars  in  a  great  d^gree^  and  it  cannot  be  for- 
^"^^  gotten ;  for  that  is  of  much  importance,  that  the  defendants,  having 
no  claim  but  through  the  abbey,  are  bound  by  the  acts  of  the 
abbey,  which  proves  more  sAtisfactorily  than  any  thing  else  can 
do,  what  the  rights  of  the  abbey  were.  It  is  difficulty  thanefore,  to 
suppose,  that  any  hmds  bdongmg  to  the  abbey  in  this  parish  were 
exempt  from  the  tithes  of  hay,  lamb,  and  wooU  which  had  been 
granted  by  those  two  several  leases*  Then  it  must  be  remembered, 
that  at  the  end  of  each  of  those  leases,  there  is  a  proviso  which  was 
considered  as  favourable  to  the  defendants.  It  runs,  Praoiso  semper 
quod  nee  presem  tradkic^  concesaOf  et  ^finMe  dismiaio,  nee  aAnmio 
i^fusdeminatiquo  se  exiendatataexiendimt  uidampnum  sen  prguiieium 
prefixtU  Mati  et  eanoentui^  a;  euoceaorihm  mis  predicUs  de  aUqm- 
bos  possessumibns  terriSf  tenementis  reddiUlms^  senaidis  domkiiontm^ 
mtriiSf  cemtmodUatibus  eemnmniwn  aUquontm  tdianm  Jwinm  de  out 
in  yfBfJEk&DL  predieU^  dieH  sdAoH^  et  eomoenhd^  et  snccesurHms  sms 
predicUs  jure  monasierii  beaie  Maria  Fifginis  de  Melsa  predicia 
pfrtinentibus^  nee  ^  eisdmn  in  aUqt»  prgiidiciedes.  Now,  though  the 
subject-matter  of  the  proviso  is  so  general  and  undefined,  I  cannot 
find  any  thing  as  to  an  exemption  from  tithes  in  all  the  range  of 
those  which  die  rector  had  a  rightto  claim.  I  do  not  mean  to  say, 
if  there  was  evidence  that  tithes  were  not  paid,  that  prohabi  j  it 
would  not  be  sufficient;  but  there  does  not  appear  to  be  bae  word 
to  shew,  that  the  tithes  were  intended  to  be  restrained  with  respect 
to  that  range  of  them,  nor  is  that  supplied  by  any  subsequent 
evidence. 

Then  comes  the  Ecclesiastical  Survey  of  the  lands  of  the  abbey 
at  the  time  of  dissolution.  It  shews,  that  the  abbey  had  lands  in 
the  vtZb  de  fVagken;  and,  under  the  head  of  the  reprises,  it  shews, 
that  45Sr  a  year  was  due  to  the  chancellot  of  Yari^  eancdlmium 
ecdesie  Ebcram  ammati  pro  decimis  de  Waghen,  per  compositionem 
.455.9  certmnly  an  expressbn  large  enough  to  shew,  that  that  pay*- 
ment  covered  all  the  tithes  of  the  parish.  If  that  was  meant,  it 
was  egr^gioualy  tfiong,  for  it  oidy  covered  twelve  oxglings,  as  ap- 
pears by  the  imposition  real;  so  that  we  eannot  say,  diat  the 
whde  t^  the  lands  in  the  vSUi  de  Wagkenam  weve  t6  be  covered 
by  45s.  6  year ;  although  it  could  not  avail  the  defendants  an  this 
plesy  for  it  clearly  cornred  only  that  whidi  was  the  subject  of  the 
compositioil.  This  finmishes  another  instance  of  that  which  we 
have  oAeti  fteen^  that  the  Ecclesiastical  Silrvef  ii  ilot  so  v(^  accu- 
<rate  in  all  its  parts  as  inig^t  have  been* 

Suhseqpmt  to  ihe  lease  made  in  1588,  and  after  the  dissolution,, 
^ibere  is  a^laaatr  dated  lOth  Mtm^  1685^  Iby  the  chancellor  of  York,. 
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«s  parson  of  Waghen  (Doctor  Hud»m\  and  Edmard  Pwfler^  eaq.^  1823. 
between  himself  nJohn  WiboHj  clerk,  and  Bichard  WUcocke^  whereby^  iZtWuET" 
in  cmistderation  of  the  surrauier  of  the  fonner  lease  by  the  lessee,  .  r. 
Doctor  H«d««  dembed  «ul  gr«.ted  to  /%g*r,  hi.  heir,  and  ^ 
assigns,  all  that  parish  church,  and  all  that  rectory  of  Waghen^  as  • 
described  in  fonner  leases,  and  also  all  manner  of  tithe-corn,  tithe^ 
hay,  lamb-tithe,  tttfae-wocd^  and  other  obYentioos,  ecclesiastical,  &c. 
(in  a  similar  language,  though  the  language  is  rather  different  from 
that  used  in  former  leases  to  be  held  for  diree  lives.)  The  rent  is 
still  20A  a  year.  We  Imow,  that  in  those  churcb*lease5  the  rent 
is  always  the  same^  a  fine  being  paid  on  reoewaL  All  this  is  con- 
firmed by  the  dean  and  chapter.  I  observe^  that  by  the  answer  of 
Sir  fVHUam  Snttfih  and  his  tenant^  it  is  stated^  that  the  chancel- 
IcMRs  of  Yorij  for  the  time  being,  had  been  in  the  habit  of  leasing 
oat  those  lands  for  lives  to  the  owners  of  the  lands  bebnging  to 
Sir  WUUamSnyih  s  and  that  no  tithes  had  been  paid  by  such  lessees 
with  respect  to  those  lands  in  Waghen^  which  were  part  of  the  pos- 
sessions of  the  abbqr,  though  great  part  of  those  lands  have  be- 
longed, and  do  belong  to  other  persaos  besides  Sir  WSUam  Smfik. 
I  have  not  seen  any  of  those  leases :  tbey  probably  grant  the  tidies 
as  the  others  did,  but  unfortunately  tbm  is  no  attempt  made  to 
point  out  those  lands  whidi  the  defendant  say  bdonged  to  the 
«bbey.  I  must,  however,  assume  her^  that  the  demise  made  first 
in  1488,  which  was  rqMated  in  1598,  wiiidi  was  renewed  again  in 
16S5,  and  has  been  continued  to  the  present  time  to  the  owner  of 
the  lands  of  which  Sir  WWiam  Simfth  is  not  owner,  granted  those 
very  tithes  which  are  now  demanoded  by  the  bill  against  those  very 
persons  who  occupy  the  land,  and  who  have  had  leases  of  thos^ 
very  tithes.  How  it  is  possible  to  contend,  in  point  of  law,  that 
tithes  are  not  due  irom  those  lauds  when  they  themselves  take 
leases  of  them  for  a  number  of  centuries,  I  do  not  know,  and  it 
seems  di£Bcolt  to  account  for. 

.  Then  we  come  to  the  Parliamentary  Survey  1649,  which  is  after 
the  lease  from  Dr.  Hudson.  It  is  headed  generally,  ^^  Account  of 
the  Rectory  of  Weaken  /"  it  says,  ^*  the  tithes  of  com  and  hay,  wool 
and  lamb^  of  the  town  and  parish  of  Wt^hen  alioM  WinfWfn^  with 
the  appurtenants  now  in  the  occupation  of  John  WiUonj  clark,'^  the 
name  of  the  lessee  in  the  lease  of  1685,  (but  whether  that  is  the 
same  or  not  does  not  appear)  and  Luunsdci  Rawte^f  are  worth, 
per  a$tMm  116L;  and  then  the  postcript  sets  forth  the  lease  made  by 
Ht.Hudsath  and  it  states  JM»  fFiZson  to  be  the  vicar  of  the  parish* 
:  Now  thus  stands  the  case  so  for  as  we  have  gone  as  between  the 
rectory  and  abbey* '  Those- who  represent  the  abbey,  Sir  WWiam 
Smyth  and  his  tenants,  took  two  leases  of  the  very  tithes  which 
they  say  nobody  was  liable  to  pay,  for:that  the  lands  were  exempu 
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1822.     Tkcy  take  two  leases  tkemselvesy  which  are  prodoeed';  their  m^ 

cessor  takes^in  1635)  a  lease,  and  those  leases  have  been  oontiniied. 

▼.         As  I  do  not  see  those  leases  themselves^  I  must  pvesume  they  are 

^"^^  in  the  same  hmgiiage,  or  to  the  same  eflfect,  down*  to  the  present 
time,  or  till  they  were  put  an  end  to  by  theeflSux  of  time,  or  other 
causes*  The  Parliamentary  Survey  certainly  states  that  these 
tithes  belonged  to  the  rector :  thus  stands  the  case-as  between  the 
plaintiff  and  the  abbey,  or  those  jwho  represent  the  abbey,  namely. 
Sir  William  Smyth  and  his  tenants,  without  resorting  to  any  col- 
lateral evidence.  Bat  it  will  be  remembei^  that  in  the  year  1244^ 
the  tifloe  when  the  vicarage  was  cveated,  all  the  tithes  excqvt  hay, 
lamb^  and'  wocd  were  given  to  the  vicar;  and  from  the  subsequent 
transactions  we  must  presume^,  die  non-paysMnt  of-  the  tithcs^  of 
com  was  because  it  was  duly  restored  to  the  rector,  if  he  was-en* 
titled  to  it  at  all,  under  some  new  ammgemoit  Buttbe  title  ef  the 
defendants,  asfiur  as  it  is  gvaunded  o»the  percqition  oE  the  viear,  as 
being  in  possession  of  the  iUhes,  would  overturn  the  plea  fsi  pre^ 
scription,  the  plea  being  that  no  tithes  were  payable  vritlun  time  erf* 
memory ;  whereas  there  is  no  doubt  that  the  vicarage  was  created 
long  after  the  time  of  legal  memory;  if  the  vicar  took  aiqr>  it  must 
be  from  the  rector,  and  therefore  sudi  tithes  must  have  been  due 
since  the  time  of  leffX  memory.  In  the  Ecclesiastical  Survey, 
26  HemyS^,  we  find  these  words,  vitaria  de  Waj^en  dedmis  mi^ 
nuHs  64ts.  Then  in  the  Parliamentary  Survey  of  1649,  under  titles 
^  The  Vican^  of  Waghmi^  we  find,  the  viearage  house,  which 
with  the  Easter  book,  and  all  the  small  tithes  we  estimate  to  be 
worth  commmSmg  annis  ISL  Then  Aere  appears  a  long  roUof 
terriers  giving  the  accounts  of  thefvicar  1716.  17M.  1748.  1749i 
1764.  1770.  1781*  1786.  1809.,  and  ahnost  to  the  filing  of  the 
bill  1817)  in  every  one  of  whidi  I  believe  is  the  foUowing  entry; 
All  minute  tithes  belong  to  the  vicar^  except  lamb,  wool,  and  hay. 
They  do  not  aSsct  the  great  tithes,  or  the  composition  due  for 
lime^  flax,  and  hemp,  during  the  incumbenqr  of  the  present  vicar. 
With  respect  to  the  township  otMeaiuxj  it  is  distinguished  in  the 
terrier  from  the  parish  in  general  It  is  stated  that  for  die  small 
tithes  of  Meauxj  an  old  composition,  jpsroiifniai  Ss.  So  that  beyond 
all  doubt,  as  fiir  as  this  evidence  of  the  terriers  goes,  it  appears  that 
the  township  of  Meaux.  was  liable  to  pay  tithes  in  some  way  ot 
other,  as  wellas  every  other  pboe.  These  terriers  are  piop^y 
and  regularly  signed  at  the  time  by  the  churchwardens  and  the 
other  parishioners ;  therefore,  upon  looking  at  all  the  evidence  from 
1244,  down  to  the  present  time,  I  cannot  doubt  that  the  hmds  in 
the  occupation  of  Sir  WSUam  Snylh^  ai«  liable  to  the  payment  of 
all  small  tidies,  not  excepting  lai^  wool,  and  hay;  for  though  I 
see  no  evidence  of  acttial  pm:q>tion  of  the  tithes,  yet,  when.  I 
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Tecdilect  that  Sir  WiUiam  Smyth  and  those  whom  he  represents  1822. 
were  the  lessees  of  the  tiAes^  and  that  the  lands  of  the  defendants,  ^oMwrn 
occupied  by  them,  were  his  lands  and  his  property,  it  cannot  be  ▼. 
considered  very  surprizing  that  no  tithes  should  have  been  collected.  ^ 
That  would  of  itself  afibrd  sufficient  renson  for  the  reputation  and 
the  non-payment,  because  a  lessee  ^oes  not  take  the  tithes  in  kind 
from,  the  land  which  he  himself  owns ;  and  it  cannot  be  allowed  to 
a  land-owner  to  set  up  that  in  proof  of  a  prescription  in  rum  deci* 
wumdo  for  non-payment  of  tithes.  The  lease,  however,  is  alone 
decisive  evidence  as  against  him;  but  I  must  observe  I  do  not  find 
what  would  have  been  material  evidence  if  it  exbted,  that,  in  fiict, 
any  tithes  had  been  actually  rendered  to  the  vicar ;  yet,  whm  I  see 
that  in  the  case  of  the  rector,  he  reserved  these  tithes  specifically  to 
the  religipus  house^  who  owned  these  lands,  I  have  a  right  with 
lespect  to  those  who  hold  the  lands  now,  to  look  at  the  terriers  in 
connection  with  those  leases,  if  they  wanted  any  confirmation ;  but 
I  should  have  been  ^iad  to  have  known,,  whether,  in  point  of  fiict 
the  vicar  ever  did  receive  any  of  these  tithes. .  The  evidence  of 
rqnitation,  as  to  Sir  IV'iBMai  fimyM  and  his  teiumts,  i^ 
were  paid  to  the  rector,  but  does  not  say  that  no  tithes  werepaul  to 
the  vicar.  As  fiur  as  I  have  been  able  to  find  in  the  statement  of 
the  evidence,  it  is  merely  that  no  tithes  were  paid  to  the  rector; 
that  proves  very  little^  because  the  rector  had  separated  them  from 
his  own,  and  granted  them  to  the  vicar ;  and  if  paid  to  him,  it  was 
because  tithes  were  due  before  the  time  of  1^1  memory.  Here 
the  evidence  of  reputation,  as  to  Sir  WtUim  Smjfih  and  his  tenants, 
is,  no  tithes  were  paid  to  the  rector,  and  it  does  not  include  the 
vicar ;  anct  if  tithes  were  paid  to  the  vicar,  the  prescription  must  be 
destroyed,  for  he  derives  his  titie  since  the  time  of  legal  memory, 
having  been  appointed  in  the  manner  we  have  seen ;  and  with  re- 
spect to  the  non-payment,  as  far  as  it  rdates  to  Sir  WilUam  Snyth 
and  his  tenants,  it  seems,  that  those  who  owned  these  lands,  were 
the  lessees  of  the  tithes,  and  we  cannot  wonder  that  they  demanded 
no  tithes  of  their  tenants,  because  by  doing  so  they  got  an  additional 
rent.  Therefore,  the  evidence  of  reputation,  and  all  that  depended 
upon  it,  which  is  always  slight^  does  not  operate  against  the  mass  < 
of  evidence  produced  against  Sir  WUUam  Smyth  and  his  tenants. 
The  result  is,  with  reqpect  to  the  tenants  of  Sir  William  Snofth  s 
I  cannot,  not  only  firom  the  manner  in  which  they  have  stated  their 
case  in  the  answer,  but  even  from  the  evidence  itself  if  they  were 
to  rehearse  their  defence,  conceive  it  possible  that  they  could  main- 
tain that  they  have  the  least  pretence  to  insist  on  an  exemption  firom 
the  payment  of  these  tithes. 

It  was  said  with  respect  to  Sir  WiUiam  Smyths  (when  I  say  him,  I 
mean  all  those  who  take  the  same  line  of  defeace>)  that  the  acts  of  his 
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182C.     lessee  cannot  afiect  their  lestor,  but  that  must  be  always  statdd  wiA' 

Markkam    ^^^^'^  allowance.    It  cannot  affect  him  as  between  him  and  h\s^ 

▼.        tenants,  but  if  any  lessee  had  not  received  tithes  firom  a  stranger 

^^"^^     between  whom  and  Sir  WiUiam  Smyth  there  was  no  connection,  \V 

would  perhaps  in  that  case  be  a  di£ferent  matter ;  however,  in  ibis 

case^  I  cannot  say  that  it  is  to  be  taken  as  evidence,  that  those  tithes 

were  never  paid,  so  as  to  give  these  defendants  all  the  benefit  of  the 

presumption  arising  from  non-peroeption. 

With  respect  to  Meaux^  I  think  the  case  is  different  Many  of 
the  expressions  in  the  leases^  with  respect  to  Waghen^  may  not  in-** 
elude  Meimat^  and  I  find  much  difficulty  in  it  There  is  a  payment 
of  5s.  stated  in  the  terriers  to  be  due  for  die  small  tithes  cXMetmx, 
and  whether  that  was  ever  paid,  or  demanded,  I  do  not  know ; 
there  is  no  evidence  of  that,  except  in  the  t^rier ;  and  against 
that  I  see  that  nobody  is  proved  to  have  paid  tithes  in  the  township 
oi  Meaux. 

Upon  the  evidence  of  the  terrier,  by  which  it  appears  the  small 
sum  of  55*  only  has  been  paid  for  a  great  number  of  acres,  I  think 
that  I  cannot  make  a  decree  against  the  inhabitants  withont  anf 
enquiry  in  another  jrfaoe ;  but  with  respect  to  the  tenants  of  Sif^ 
WilUoM  Sottflh^  I  most  direct  an  aoeount  of  tilhable  matters. 

As  to  Sir  WiUiam  Sm/lk  himself,  the  bill  must  be  dismissed 
against  him,  but  as  he  has  mned  himself  up  with  the  tenants,  and 
put  in  an  answer  with  them,  and  examined  witnesses  with  them,  I 
must  with  respect  to  the  costs,  follow  the  priecedent  tiiat  I  made 
myself,  in  the  case  of  the  dean  and  cfaqHer  of  iS^.  (a)  Therefore 
I  cannot  give  him.  costs. 

As  against  Sir  WUUam  Sm/^  and  his  tenants. 

Bill  dismissed  without  costs. 
As  to  the  defendants  in  the  township  of  Meaux,. 

An  issue  directed  to  try  the  payment  of  5s. 


Tr.  3  Geo.  IV.    A.  D.  1822.    Scaa 

/,M«  S6.  Moseky  and  others  v.  Davie$j  Clerk.    [11  PrL  162.] 

On  A  queB-  Upon  an  issue  tried  in  this  cause  before  Mr.  Baron  Garrawj  at 

d^i^md  ^^  Summer  assises  for  Monmouikj  1821,  the  jury  found  a  verdict 

toaniMue^  for  the  plaintiil&  in  the  issue  (the  defendants  in  equity);  Jems 

^^^^!^  having  obtained  a  rule  to  shew  casse  why  juc^ement  should  not 

of  the  cut-  be  arrested,  and  a  new  trial*  had. 

torn,  "that 

the  monfij  payments,  consdtuting  the  alleged  modtOt  had  heen  ttnifonnly  made  beyond  living  memory, 

and  that  the  wHaeai,  who  had  hoird  old  penoni,  who  aft  that  tssw  oocnified  landt  inthepanah  and  wert 

long  iince  dead,  «ay,  that  It  had  always  been  the  custom  to  make  such  payments :  Held  admissible  cvi^ 

dcnce.     On  a  mi^rial  of  an  issue  directed  by  a  court  of  equity,  tbiexe  can  be  nt>  motion  in  atresi  or 

judgement. 

1 

(a)  See  Rex  v.  I^cwUl,  S  PrI.  S62:  tupra  1964, 
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It  appeared  from  tbe  report,  that  it  was  stated  by  a  witness  of     IS22. 
the  name  oi  Sogers^  that  he  came  to  live  in  the  parish  ^y  years     uoteteu 
ago;  and  that  he  bad  rented  land  there  for  twelve  years.    He        ▼. 
proved  the  moduses  (on  which  the  issnes  were  directed)  in  terms^     ^i'*^ 
and  stated  that  he  had  heard  M  persons  who^  at  the  time,  occupied 
lands  in  the  parish,  and  were  long  since  deadf  say,  that  it  had  always 
been  the  custom  to  make  such  payments.     Upon  that  testimony  it 
was  objected  by  the  counsel  for  die  defendant,  that  the  testimony 
of  reputation  which  had  been  given  by  tha  witness  was  tainted  by 
interest,  on  4he  part  of  the  persons  from  whom  the  information  pro* 
ceeded,  and  was,  thereforei  inadmissible.  In  answer  U>this  objection, 
Harwood  v.  Sims  {a)  was  dted ;  and,  on  the  authority  of  thirt  case^  Supni 665« 
the  learned  judge  stated  that  he  overruled  the  objection. 

Jervis,  Peake  Seijt  and  Cross,  for  application  for  a  new  tiriid. 

Martin,  Taunton,  Cangjibdl,  and  Matde,  contrd. 

At  the  close  of  the  argument,  the  court  intimated,  that,  undeif 
a  consciousness  of  the  prevailing  diflference  of  opinicm  amongst  the 
judges,  it  would  be  fit  that  the  court  should  have  an  oj^rtunity  of 
conferring-togethor*  The  Lord  C.  Baron  also  stated,  that  he  waA 
desirous  of  stating^  that,  whatever  might  be  the  nMraate  decision 
of  the  court,  all  the  authority  of  the  report  in  Wtghtmck  otHatvoaod 
V.  jSiiiit5  was,  by  the  investigation  which  had  taken  place  in  tbe  course 
of  the  present  diseussicMi,  entirety  blown 'away  as  a  determination; 
and,  consequently,  that  it  now  stood  as  a  mere  gratis  dtdum,  ari 
opinion  expressed  in  the  course  of  argument  without  the  deliberate 
consideration  necessary  to  make  it  a  binding  decision*  {b) 

Richards  Lord  Chief  Baron.  —^  The  question  in  this  case  i»4  J^f^  s^- 
whether  the  evidence  which  was  received  on  the  trial  of  die  issue  ai 
Nisi  prim  wks  properly  admitted*    The  evidence  afforded  was  whiCc 
is  generally  termed  evidence  of  reputation.    . 

'His  Lordship  stated  the  evidence  on  whidi  the  questicm  arose,' 
the  objection,  and  the  circumstances  under  which  the  otgection  wad 
overruled  by  the  learned  judge. 

We  have  looked  into  die  drcumstances  of  tbe  case  of  WighPojick, 
and  find,  that  the  opinion  of  the  court  was  not  f^ven  judickdiy  on 
this  point.  Indeed,  the  question  could  only  have  arisen  inoidendy 
there,  as  the  real  subject-matter  of  discussion  was  of  a  very  different 
nature.  The  questions  before  die  court  were,  Whedier  there  was  a 
modus  of  2d.  an  acre  payable  in  lieu  of  small  tithes,  and  if  therd 
were,  whether  that  modus  was  not  rank.  Tbe  contest  was,  whetkei* 
there  ought  to  be  an  issue,  and  the  court  were  of  opinion  that  there 
was  so  much  evidence  given  in  the  whole  case  on  both  sides  as  to 
render  a  fiirther  enquiry  necessary. 

»■  ~-i         I       ■  I       ■  ■ .         I.        ■  I,  M.      I.     ■     II  ■      ■  ■  ■      '  II' 

'  («)  Wightw.  lis.  ^ 

m  See  11  Pri.  170,  a  correct  tninscript  of  the  depositions  idluded  to  b;  tbe  Lord 
Chief  Baron  ia  B»rw9d  ¥•  Sim*    - 


Havirt. 
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1822.  Thei^  have  been  many  cases  certainly,  wherein  this  sort  of  tsti' 
y^^  mony  has  been  received ;  and^  therefore,  we  are  told,  there  is  no 
▼.  doubt  about  the  admtssibiii^  of  the  evidence  in  this  case ;  bat  that 
by  no  means  follows.  I  am  certainly  not  aware,  I  confess,  of 
there  being  the  authori^  of  any  decided  case  against  it ;  but  I  am 
quite  sure  there  have  been  many  within  my  own  personal  experi- 
ence in  which  such  evidence  has  been  withdrawn,  on  an  objectioa 
bdng  successfully  made  to  its  admission.  The  question  is^  there- 
fore, certainly  not  one  without  considerable  doubt,  because  there 
have  been  what  may  be  called  practical  determinations  both  ways. 
There  have  been  lon^  on  the  contrary,  very  grave  and  serious 
doubts  entertained  on  this  question  by  the  judges  in  former  times. 
We  find  them  eiqpressed  in  the  books;  and,  on  conversing  about 
this  very  case  with  other  learned  persons,  I  find  that  there  exists  at 
this  moment  very  great  doubt  on  this  point,  which  has  .been  now 
brought  before  us  for  our  decision. 

On  the  whole,  the  opinion  which  I  have  ultimately  formed  upon 
it  is,  that  such  evidence  is  admissible.  If  it  were  not  evid^ce  of 
reputation  it  must  certainly  in  most  cases  be  necessarily  rejected, 
on  the  ground  of  the  persons  making  declarations  respecting  it 
being  generally  interested  in  the  subjecL  It  would  even  be  ne- 
cessary to  spedfy  in  that  case^  upon  9II  occasions,  from  whom  the 
witnesses  had  heard  the  declarations,  that  it  might  be  shewn,  whe- 
ther they  were  or  not.  interested  in  making  such  declarations. 
That  agaia  would  be^  in  by  fiur  the  greater  number  of  cases,  inn 
possible,  as  the  names  of  the  persons  who  have  long  ago  been  dead, 
by  whom  declaratbns  respecting  particular  topics  of  common 
repute  hav^  at  some  time  or  other,  been  made,  are  mosdy  for- 
gotten. Nothing  is  more  common,  as  we  all  know,  than  to  remeoH 
ber  the  substance  of  a  communication,  when  we  are  no  longer  able 
to  recollect  firom  whom  we  received  the  information.  The  part^ 
producing  evidence  of  reputation,  therefore,  is  not  driven  to  shew, 
that  the  persons,  fix>m  whom  his  witness  derives  his  information, 
had  no  interest  in  the  subject  which  was  the  matter  of  reputation. 
It  may,  and  does  frequently  hiqppen  also,  that  such  reputation  may 
be  spoken  to  by  persons  who  accidentally  heard  it,  and  who  were 
strangers  to  all  parties;  and  if  there  were  no  lis  moia^  to.  induce 
conversation  on  such  topics,  evidence  of  the  declarations  of  such 
persons  would  be  undoubtedly  admissible.  It  is  oft^i  the  case,  that 
persons  speak  of  matters  of  rumour  with  as  thorough  a  belief  and 
conviction  of  tlieir  truth  as  of  the  sun  giving  light  in  the  day;  and 
it  mostly  happens,  that  such  generally  received  notions  are  well- 
founded,  they  ought  not,  therefore,  to  be  shut  out  firom  being  ad- 
mitted as  evidence ;  and,  indeed,  to  a  certain  extent  they  are  fre- 
quently of  great  weight  and  eflS9Ct  in  the  investigation  of  the  truth 
of  matters  in  dispute.    I  am,  therefore,  of  opinion,  that  such  evt> 


Vavi€»^ 
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dence  ought  not  to  be  excluded,  on  the  objection  of  there  being  an  1822. 
interest  in  the  persons  through  whose  medium  the  matter  of  repu-  ^o$eUu 
tation  has  been  obtained.  ▼• 

That  is  my  view  of  tliis  question.  Persons  having  a  direct  in- 
terest in  the  result  are  certainly  not  proper  persons  to  produce  as 
witnesses  on  a  trial,  because  they  might  speak  &lsely  firom  inter- 
ested motives,  where  the  immediate  consequence  must  affect  them- 
selves ;  and  yet  the  same  persons,  when  no  suit  might  be  in  con- 
templation, having  no  immediate  reason  for  misrepresenting  the 
fact,  having  no  interest  at  the  time  which  their  statement  could  pro- 
mote or  prejudice^  would  very  probably  tell  the  plain  truth.  If  in 
a  case  of  this  sort,  interest  in  the  persons  speaking  of  the  matter 
in  question  was  to  destroy  the  dfect  of  what  they  asserted,  you 
could  never  enquire  on  the  spot  for  evidence  of  reputation;  and  if 
you  could  not  produce  it  from  thence,  from  whence  could  it  be 
produced  at  all  ?  Suppose  a  stranger  should  state  as  a  witness, 
tliat  he  had  long  ago  heiurd  in  the  vestry-room  a  conversation 
respecting  the  origin  of  a  given  custom  between  a  clergyman  and 
some  of  his  parishioners,  wherein  the  parishioners,  sqme  of  whom 
were  since  dead,  asserted  the  ancient  existence  of  a  custom  which 
it  was  the  interest  of  the  parish  to  maintain,  a  parochial  moduSf  for 
instance^  and  that  the  origin  was  not  remembered  or  known  in  the 
parish,  and  that  the  clergyman  did  not  say  any  tiling  to  contro- 
vert it ;  surely  that  circumstance  would  be  admissible  evidence  to 
prove  that  there  was  an  understanding  in  the  parish,  and  such  a 
custom  existed;  and  if  such  evidence  were  to  be  rejected,  because 
the  witness  could  not  state  the  names  of  the  persons  who  made  the 
assertion,  or  because  they  might  be,  or  actually  were^  interested  in 
the  question,  there  could  be  no  evidence  of  general  reputation  given 
in  any  case. 

'  Upon  due  consideration  of  all  the  consequences  likely  to  result 
§rom  determining  this  point,  tither  one  way  or  the  other,  and  de- 
ferring also  to  an  intimation  of  ihe  opinion  of  persons  sitting  as 
Judges  in  this  court,  and  the  case  in  Wighttmeh  certainly  amounts 
to  nothing  more,  persons,  consequently,  in  the  habit  of  weighing 
the  value  of  evidence,  and  determining  on  its  admissibili^,  I  in- 
cline to  think,  upon  the  wholes  that  my  Brother  Garrtm  was  right 
in  admitting  the  evidence,  notwithstanding  he  received  it  against 
^he  opinion  which  he  himself  entertained  at  the  time  in  iavour  of 
the  olgedlion  taken  to  it  at  the  bar.  The  consequence  of  tbdt 
opinion  is,  that  I  must  say  tibere  b  no  reason  for  granting  a  new 
crial  in  this  case. 

Grabam  and  Woodj  Barons,  delivered  concurrent  opinions ;  and 

'  Garram  B.  concurred  with  reluctance. 

Vol,  IV.  *       S  C 
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^^^^'  M.  3  Geo. IV.    A.  D.  1822.    Scac. 

■  * 

^r''  MareU  V.  a-egsofu    [MS.  (a)] 

Gregson.  Gregson  V.  Morell. 

Nw.  21.  jjjj.  plaintiff,  in  the  first-mentioned  cause,  the  lessee  of  the 

^y  wui  great  tithes  under  the  dean  and  chapter  of  Christ  Churchy  had  filed 
not  be  given  ^  bill  against  the  defendant,  amongst  others,  for  tithes  in  kind- 
in  abarto  At  the  hearing  of  the  cause^  several  issues  were  directed  to  try 
establish  a  certain  moduses  set  up.  Verdicts  were  returned  in  favour  of  the 
where  A  pliuntiff  as  to  some  of  the  issues,  and  of  the  defendant  as  to  others ; 
fa^o^  the  defendant  then  filed  his  cross-bill  to  establish  the  moduses 
in  fATour  of  found  far  him ;  and  now  applied  for  hb  costs  in  equity. 
^lata^a        The  Lord  C.  Barm.  —  It  is  not  the  ordinary  jurisdiction  of  the 

on  en  iMue  •  \  T  t  •    * 

•directed  in  couTt  to  admit  a  bill  for  the  purpose  of  establishing  a  modus ;  it  is 
JJJI^origin^  a  mode  of  defence;  and  as  this  is  a  bHl  brought  in  consequence 
of  a  suit  for  pajrment  of  tithes,  a  modus  for  which  is  established  by 
verdict,  a  decree  is,  in  fact,  only  additional  evidence  of  the  modus^ 
which,  by  the  former  proceedings,  is  sufficient;  and  as  I  find  no 
precedent  of  costs  having  been  given  in  such  a  suit,  there  can  be 
no  costs  givoi  on  either  side.  (£) 


M.  3  Geo.  IV.   A.  D.  1822.    Scac. 

yo».  SI.  .     ijfyns  and  Stevens  v.  Sir  Samuel  Youngs  Bart.   [MS.  (c)] 

A  portion.  The  plaintiff  LewiSf  as  a  portionist,  and  Stevens^  as  his  lessee, 

to  ti^^  filed  their  bill  agauist  the  defendant  for  tithes  of  com,  grain,  and 

Aoy,  cannot  hay,  arising  on  the  fSu'm  of  Cannons^  in  the  parish  oiCookham^  in  the 

tMe,  cUum  county  of  Berks ;  tad  also  for  tithes  of  clover,  tares,  and  vetches 

^^^  ^  cut  irreen,  and  iriven  to  cattie  not  used  in  the  cultivation  of  the  fiurm. 

clover  cut  '       .   o 

green.  The  defendant^  by  his  answer,  admitted  the  plaintiff's  titie  to  tithes 
of  hay  i  denied  the  alleged  extent  of  the  land  over  which  tithes  were 
claimed,  the  number  of  horses  alleged  to  be  kept  on  the  fiinn,  and 
the  right  to  tithes  of  claoer^  tares^  and  vetches^  cut  green;  or  that 
there  was  a  suffidencjr  of  food  arising  upon  the  fiirm  without  having 
recourse  to  the  green  food.  The  preliminary,  and,  as  it  tnmed 
out,  the  only  question  was,  whether  the  right  to  tithes  cShmf  indnded 
that  to  tithes  of  clover  cut  green. 

Jerois  and  Spence,  for   the   pbuntifb.    The  admission  of  die 
plaintiff's  titie  to  tithes  of  hay,  is  an  admission  of  tide  to  tithe  of 

8nprAi897.  'clover.  Dormati  v,  Seares.  Tithe  is  payable  for  all  grasses,  luii- 
tnral  or  artificial,  when  severed  from  the  ground,  and  thetemi 
tithe  of  hay  includes  what  may  be  converted  into  hay.    The  ligl^t 

(a)  Tram  a  note  taken  hyihe  Editor.  fFhUe  and  BaUol  ColkgBf  cited  jMMom  v. 

(b)  Sec  Clifton  ▼.  Orchard,  1  Atk.  610.  supra    supra  1268. 
746.     Bemers  v.  HiUett,  supra  871 .    Sanders  v.         (c)  From  |  note  taken  bj  tiie  Editor. 
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of  the  rector  to  tithe  of  grass  is  not  altered  by  the  destination  to      1822. 
wiiich  it  may  be  applied.    Franklin,  Sfc.  v.  The  Master,  &c,  of      ^^^^^ 
5/.  Cros^*    Selby  v.  Bank  (a).     (To  an  argument  of  the  plaintiff's         ▼• 
counsel  attempting  to  reconcile  to  the  principle  laid  down  as  to       ^'*^' 
destination,  the  law,  that   clover-seed  is  a  small  tithe,    though  Supra  629. 
clover-grass  is  a  great  tithe) 

The  Lord  Chief  Baroiu  —  There  are  many  points  in  titlie  law, 
which  are  now  settled,  that  are  not  to  be  reconciled  to  principle. 

Martin  and  Glyn^  for  defendant      The  bill  being  filed  by  a  iV'ov.  35. 
portionist,  and  tlie  lessee  of  a  portionist,  neither  of  the  plaintiffs 
stand  in  the  character  of  rector;  and  they  are  bound  to  the  same 
strictness  of  proof  of  their  claim,  as  they  w^uld  in  an  action  of 
ejectment.     Hyde  v.  Ellis  is  inconsistent  with  the  authorities:  as  Supra 432. 
between  an  existing  and  succeeding  incumbent  tithes  may  be  due 
upon  severance;  but  not  as  between  an  incumbent  or  impropriator 
and  occupiers.    Knight  v.  Halsey.     The  right  of  the  parson,'  in  a  Suprai58i. 
qualified  sense,  accrues  on  severance^  but  the  right  to  take  the 
tithe  only  when  the  tenth  is  visibly  distinguished  from  the  nine  parts, 
that  is,  when  the  grass  cut  is  separated  into  grass  cocks ;  the  right 
to  tithes  is  inchoate  on  severance,  but  only  perfect  on  separation 
of  the  nine  parts  from  the  ten.    Fox  v.  Ayde,   Clover,  &c.  cut  green  Supra  697. 
cannot  be  exempted  under  the  name  of  hay,  for  it  is  protected  from 
tithe  when  given  to  catde  used  in  husbandry  under  certain  cir« 
cumstances ;  a  modus  fi>r  hay  would  not  cover  these  articles,  and  an 
'  endowment  of  hay  in  the  case  of  a  vicar  would  not  include  them ; 
and  a  portionist  does  not  stand  in  a  better  situation  than  a  vicar. 
Steers  "v.  Brassier.   Tlie  dictum  of  Lord /]C?n^,  in  5tW  v.  jB^n^?/^*,  Sijpra742. 
that  the  right  to  the  tithes  accrues  when  the  seed  is  committed  to  874. 
the  ground^  cannot  be  supported.      Supposing  a  field  is  sown 
with  clover,  growing  till  it  is  fit  to  cut,  and  then  cows  are  turned 
in,  it  then  becomes  the  idcar's  tithes,   so  that  the  proposition  that 
the  subsequent  destination  cannot  alter  the  nature  of  the  tithe  is 
not  tenable.     In  the  case  of  atubble,  if  severed,  it  is  tithable,  if 
used  for  manure,  it  is  not;  wood,  when  severed,  may  be  tithable; 
when  used  for  fencing,  or  perhaps  botes,  it  is  not*    In  the  case  of 
agistment^  no  tithe  is  payable  when  applied  to  young  animals  to 
be  reared  for  plough  or  pail,  but  when  sold,  the  right  attaches : 
4lestination,  therefore,  alters  the  right:  the  degree  of  maturity  may 
also  alter  the  right,  as  in  the  case  of  clover  left  to  grow  for  seed ; 
the  clover  would  be  properly  a  great  tithe,  but  the  seed  is  a  small 
tithe*    Fox  V.  Ajfde  b  overruled  by  Newman  v.  Morgan.    Though  Supni645. 
clover  may  be  of  the  genus  of  hay,  yet  it  is  not  tithable  as  such 
until  it  is  devoted  to  hay. 
Jerois  replied. 

(a)  12  Mod.  496. 
3  C  2 
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18S8.         The  Lord  C.  Boron  Alexander,  {a)  —  The  ground  on  whidi  I 
shall  dispose  of  this  case  lies  in  a  narrow  compass,  fiNr,  from  the 


▼•        manner  in  which  it  is  brought  forward,  I  shall  not  dispose  of  tke 
^^^'     question  of  title.    The^  question  I  have  now  to  decide  is,  whether 

Ji«y  S4.  the  portionist,  and  by  consequence  bis  lessee,  is  entitled  to  tithes 
of  dover  cut  green ;  for  that  purpose  I  must  refer  to  the  answer, 
which  only  admits  (be  phunUff 's  title  to  tithes  of  com,  grain,  and 
hay,  and  negatives  the  title  as  to  other  tithes :  the  plaintiff's  daim 
rests  scflely  on  the  question,  whether,  as  portionist,  he  is  entitled  to 
all  tithes  of  a  particular  district;  now  his  claim  does  not  distinctly 
appear,  but  by  the  admissions  of  the  answer,  and  these  admisrions 
negative  his  general  right.  He  is  admitted  to  be  entitled  to  tithes 
•of  com,  grain,  and  hay,  and  nothing  else.  This  brings  the  neat 
question  before  me.  I  have  not  gone  on  to  consider  the  second 
question,  which  is  the  most  difficult,  but  the  presumption  is,  that 
tfie  plaintiff  would  succeed.  Before  I  advert  to  the  cases  on  the  sub- 
ject, that  I  may  be  better  understood,  I  will  state  my  impression  of  die 
prindples  of  die  law  upon  the  subject.  I  take  it  to  be  a  prindple  of 
the  law  of  tithes,  that  the  tithe  owner  cannot  control  the  occupier^s 
mode  oftiusbandry  unless  fraud  be  used,  he  must  take  his  chance  as 
to  the  mode  of  husbandry,  or  mode  of  consumption  of  the  prodoce, 
if  they  are  bondjlde.  Supposing  the  plaintiff  should  succeed  in 
that  question,  how  are  the  products  to  be  tithed  ?  Whether  ten 
horses  or  one  only  are  used  on  the  fimn,  the  point  remains  die 
same.  Is  the  tithe  owner  to  send  his  barrow  every  evening  for 
tithe  grass  cut,  or  is  the  former  bound  to  give  notice  that  the  tithe 
owner  may  see  it,  and  divide  it  into  ten  heaps  ?  Is  he  to  make  it 
into  hay,  or  is  he  to  have  it  in  the  spirit  or  prindple  of  agistment 
tithe,  in  proportion  to  the  quanti^  of  land  or  value  of  the  produce  ? 
I  find  no  case  that  completely  answers  the  question,  whedier  it  is 
to  be  paid  in  reference  to  value,  or  in  kind  ?  whether  as  agistment 

8«pn74S.  or  as  tithes  in  kind  ?  The  most  material  case  is  Hodaon  y.  Smiik: 
diis  is  the  strongest  for  the  plaintifl^  and  I  own  the  most  difficult  to 
deal  with.  I  have  found,  yet,  when  it  b  thoroughly  etnmined,  it 
will  not  bear  out  the  argument  of  the  plaintiff's  case.  In  that  case 
plaintiff  was  impropriator,  as  appears  by  another  report  of  the 
case;  the  plaintiff  here  is  not  impropriator  -->  the  impropriator  there 
claimed  hay,  andjodder.  If  the  plaintiff's  daim  is  good,  I  diink 
he  might  succeed  as  impnqpriator.  Another  report  of  die  caae^ 
(1  Baym.  128.)  so  far  as  I  can  apply  the  case,  operates  against  the 
plaintiff;  it  is  altogether  too  loose,  however,  to  be  relied  on, 
tradicted  as  it  is  by  others. 


Baron  Skhardi,  before   gmng  Judgement  in    the  J&dhor  k  infeMed»  tfae^ifunMat  wm  not 
this  cafle>  it  was  rei«rguecl  before  Lord  Chief   loAillMcntlieliDniiarooaMioii. 
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The  next  case  is  FranklyUy  &c.  v.  Si.  Cross.    The  fair  inference     1823. 
in  that  case  is,  that  they  are  speaking  of  clover,  &c.  made  into   "TZT' 
hay,  and  it  is  established  by  numerous  cases,  that  title  to  tithes        t. 
of  hay  gives  title  to  tithes  of  all  grasses  cut  for  hay,  whether     ^'^'v- 
common  or  artificial.    See  also  5.  C.  2  Wood.  185.     From  these  ^^^^ 
cases  I  am  not  able  to  draw  any  oot^dnsion  for  the  plaintiff. 
The  next  case  is  Sleers  v.  Brassier.    What  is  the  inference  from  sopni748« 
it?    the  plainti£^  as   impropriator    had   a   right  to  ask  for  all 
tithes,  of  which  the  vicar  was  not  endowed ;  the  inference  from  the- 
decree  is,  that  Lewis  and  the  defendant  failed  to  shew  a  particular    • 
titie^  and  then  the  impropriator  would  shew  a  titie  by  common  law 
right ;  so  that  this  case,  so  fiur  from  establishing  a  proposition  claimed 
in  fitvour  of  plainti£^  is  quite  the  contrary,  for  it  severs  the  twb 
products  which  the  argument  for  plaintiff  says  ought  to  go  ti^ 
gether.    The  next  case  is  Waller  x.  Pain  and  UnderhUL    That  ^vn  u^ 
18  the  other  way  (his  lordship  here  read  so  much  of  the  case  * 
as  was  material)  \  here  is  the  opinion  of  a  great  judge,  that 
grass  made  into  hay  does  not  follow  tiie  same  law,  as  when  it  gets 
into  another  state.    Sims  v.  Bennett  is  the  next  case,  a  case  8ttpr«874i 
of  green  peas :  it  was  dear  that  if  ihey  had  stood  to  be  ripe, 
they  would  have  bdonged  to  the  rector ;  the  distinction  between 
that  case  and  this^  b  this :  in  that  case  the  produce  gets  into  a  state 
in  which  it  can  be  tithed  witii  as  much  convenience  as  if  it  had 
stood  to  get  ripe ;  this  tithe  does  not  get  into  such  a  shape.    Now 
how  is  this  particular  tithe  to  be  taken  ? 

The  tithe  now  daimed  is,  in  my  opinion,  in  the  nature  of  agist- 
ment tithe ;  and  if  of  the  nature  of  agistment  tithe^  whoever  is  en- 
tided,  cannot  support  a  titie  to  it  on  a  titie  to  that  of  com,  grain,  or 
hay.  There  is  this  fimndation  of  the  daim,  that  the  defoidant  is 
bound  to  pay  tithes  of  grass  cut  green  to  some  onie,  but  as  the  case 
is  now  brou^t  forward,  I  am  not  called  upon  to  say  to  whom»  or 
in  what  manner,  such  tithe  is  to  be  paid ;  because  my  opinion,  as 
formed,  rdieves  me  from  the  necessity  of  dedding  upon  that  point. 
The  result  is,  that  tiie  plaintiff  has  not  succeeded  in  shewing  his 
tiUe^  being  obliged  to  shew  it  under  a  titie  to  com,  grain,  and  hay. 
The  cases  are  generally  loose,  and  may,  at  first  sight,  appear  to  sup- 
port such  a  proposition ;  but  on  further  seardi,  from  the  impos- 
sibility of  taking  the  tithes  in  the  same  manner,  the   contrary 

appears. 

Bill  dismissed  with  costs. 
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/8^3.  4  Geo.  IV.    A.D.1823.     Scac 

-w=«*'^  Madiock  v.  Maddoek.    [M.  S.]  {a) 

Afadaodr.         g^^  j^y  jj^^  j.^^^^  ^f  ^^  p^j^  ^f  ^,jg  ^^^j^  Trinity,  in  Cfcsf^r, 

jkiM  9.  for  tithes  of  agistment  against  the  defendant,  the  occupier  of  a  cer- 

A  "JjSjld^  tain  farm  there.     The  defendant  by  his  answer  set  up  a  modus, 

to'be  pay-  stating  that  tliere  ought  to  be  paid,  and  had  been  paid,  from  time, 

IS^uad^  &c.  **  by  all  and  every,  the  occupiers  of  lands  in  the  manor  of  Ka- 

cTery  the  cofi,  lying  within  the  parish,  a  modus  of  45.  for  all  tithable  matters 

^!l2k  except  corn  and  hay." 

suffidently  n  ^as  objected  by  Jervis  and   Tmpk  for  the  rector,  that  the 

^^*^y-  modus  was  ill  laid,  inasmuch  as  it  was  not  stated,  whether  it  was 

meoto  haye  payable  by  one  on  behalf  of  the  rest,  by  one  or  by  many ;  that  if 

faToS^*  there  were  but  one  occupier,  only  4s.  would  be  payable,  if  many 

1^1^*  occupiers,  then  more  in  proportion,  which  would  make  the  modus 

tovalu-  uncertain. 

^on^^f  On  the  other  side,  Hardcastle  v.  Smitksm*  was  cited,  as  aflfording 

made  by  the  the  example  of  a  similar  modus* 

i^Veg.  The  XordCAtf/"5flnm  overruled  the  objection. 

ing  a  flWH  Certain  receipts  and  valuations  of  Uthes,  including  those  of  agist- 

SSr^Art  ment,  and  corresponding  with  the  receipts,  extending  to  thir^ 

the  mofiut  years  back,  were  put  in  on  behalf  of  the  rector. 

Jj^f*  Two  terriers,  properly  signed,  were  put  in  on  behalf  of  the  de- 

^**««  P»y  fendant ;  which  stated  that  a  composition  of  45.  for  all  tithes  except 

will  otfMr/  those  of  com  and  hay,  had  been  paid,  but  how  or  when  it  arose,  the 

^^^^tobe  P**^^  ^  ihetti  knew  not  , 

accoitliiig         Jervis  and  Temple  for  plaintiff, 
to  their  ?uU       Martin  and  Barber  for  defendant. 

value.  ,        •  .  .  \      t» 

•Supra784.       ^^^  Chief  Baivn.    1  shall  decide  without  an  issue  on  the  ftcts 
before  me.     I  am  to  enquire  whether  die  defendants  have  a  case. 
There  is  evidence  of  payment  adverse  to  the  modus,  there  ought  to 
be  evidence  adduced  on  behalf  of  the  defendant,  to  shew  that  in 
such  payments  the  modus  was  included.    The  rector  stands  on  his 
common  law  right,  and  I  must  presume,  in  the  absence  of  proof  to 
the  contrary,  that  tithes  have  been  paid.     The  occupiers  have  paid 
without  distinguishing  the  modus ;  if  no  tithe  had  been  paid,  yet  the 
rector  would  be  entitled.    The  only  evidence,  like  a  defence,  is  the 
terriers,  but  even  in  them  the  word  *^  composition ''  being  used, 
shews  that  it  was  not  treated  as  a  modus.    The  rector  causes  a 
valuation  of  the  tithes  to  be  made,  and  they  are  paid  according 
to  that  valuation,  and  no  modus  is  noticed. 

~    Decree  for  an  account. 


(a)  Fnim  a  nolc  taken  by  the  Editor. 
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H.  S&4Geo.IV.    A. D.  1823.    C.  B.  ^^^^- 

Bale  y.  Hodgetts.     ClBing.1820  ^ 

Debt  on  the  stat.  2  &  3  Edm.  S.clS.    1st  Count  for  the  treble    ^"^^^ 
value  of  predial  tithes  not  set  out :  2d,  for  tithes  bargained  and  ^^'  ^  ^  • 
sold :  Sdy  on  an  account  stated.    The  defendant  haring  suffered  '|J|[^ 
judgement  by  default,  a  writ  of  enquiry  was  issued  in  the  common  may  issue  a 
form,  and  the  sheriff  returned  26^.  4s.  9d.  as  the  findmg  of  the  jury  !^J/in*the 
for  the  whole  damages  incurred;  which  sum  was  divided  thus:  ordinary 
171.  45.  9d.  for  the  treble  value  of  the  tithes  mentioned  in  the  first  l^o  ^*^  ' 
count,  and  9^  for  the  single  value  of  the  tithes  mentioned  in  the  ^^^t  for 
other  counts.  S^":'" 

nOyley  Sergeant,  on  a  former  day,  had  obtained  a  rule  calling  ?-  In6nd. 
on  the  defendant,  to  shew  cause  why  the  return  of  tliis  inquisition  bie  valued 
should  not  be  amended  by  the  insertion  of  nominal  damages  for  1$.  **!!  J"7  "^ 

ji_  t    '  %       t  t  «         1111  effect  tound 

and  wJiy  costs  de  tncremenio  should  not  be  added  thereon.  the  aincie 

Lawes  Sergeant,  shewed  cause  against  the  rule.  ^^  ^' 

UOyUy  Sergeant,  in  support  of  his  rule.  jury  omit  to 

DaUas  C.J.    It  was  clearly  at  the  option  of  the  phiintiff  to  issue  ^^^ 
a  writ  of  enquiry ;  and  there  can  be  no  doubt  that  the  jury  on  find-  may,  where 
ing  the  treble,  have  also  found  the  single  value  of  the  tithes.    As  benUOed ''^ 
little  doubt  can  there  be,  supposing  the  plaintiff  entitled  to  costs,  ^  th«ni, 
that  if  the  jury  omit  the  formal  finding,  which  entitles  the  plaintiff  .n  cnu^  on 
to  demand  them,  the  court  may  order  the  requisite  entry  to  be  made  tfw  pM^a, 
on  the  postecu  The  case,  therefore^  b  reduced  to  the  consideration  of  u>  autborbe 
what  ought  to  be  the  construction  of  the  stat  8  &  9  ^.  S.  c.  1 1  •  Now  ^  '^^ 
what  has  the  statute  said?  for  if  its  language  be  clear,  it  is  immaterial 


what  the  reason  of  the  thing  may  be  with  a  view  to  legislative  cor-  tlt^?"^ 

rection.     The  statute  says,  ^^  The  plaintiff  obtaining  judgement,*  or  s  &  9  ir.  s. 

any  awai'd  of  execution  after  plea  pleaded  or  demurrer  joined,  shall  ^^^^  ^ 

likewise  recover  his  costs  of  suit;  *'  and  this  act  having  passed  ex-  giTwtbe  » 

pressly  to  enable  the  party  to   recover  costs,  in  cases  where  he  ^^incer- 

would  not  otherwise  have  been  entitled  to  them,  does  it  enable  tain  cases  in 

him  to  daim  them,  except  B&at  plea  pleaded  or  demurrer  joined  ?  ^^^i^  ^^ 

It  has  been  observed,  and  perhaps  justly^  that  if  it  be  thought  pro-  of  tithes), 

per  for  the  plaintiff  to  recover  costs  where  the  defendant  has  in  feet,  $,  ^\y  ^n- 

or  in  law,  grounds  for  resistance,  there  is  the  stronger  reason  for  ^J!?*^"*'* 

making  the  defendant  pay,  when  he  admits  himself  U>  be  clearly  in  pleaded,  or 

the  wrong ;  and  this  argument  might  have  weight,  if  there  were  ^?^^ 
any  ambigiii^  in  the  words  of  the  statute;  but  if  the  words  of  the 
statute  are  express  and  clear»  such  reasoning  must  not  prevail; 
however,  it  might  be  urged  on  the  other  hand,  that  the  defendant^ 
who  resbts  without  sufficient  reason,  occasions  considerable  ex- 
pence  to  the  pUuntifi^  while  the  defendant  who  suffers  judgement  by 
defi^ilt.spares  him  a  great  deal  of  vexaUon  and  delay.    But  wh^ 
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1 8M.     tlier  under  the  statute,  the  plaintiff  is  entitled  to  his  oasts  on  the 

^^       first  count  of  the  declaration,  we  do  not  now  decide;  it  will  answer 

▼•        hb  purpose  sufficiently  if  we  permit  him  to  make  the  amendment 

^^'^^'^    prayed,  and  to  tax  costs  de  incremento  on  the  two  last  eounts  of  the 

declaration. 

Park  J.  I  concur  with  my  lord  chief  justice  on  the  three  first 
points.  The  mafai  question  is,  whether  the  plaindff  ia  entitled  oA 
his  first  count  to  costs,  under  the  stat.  W.  3. ;  and  though  I  do  net 
decide  the  point,  I  think  he  is  not  endtled,  under  the  circufnatanOtt 
of  the  case.  As  the  old  law  stood,  the  plabtiff  could  not  in  oiy 
case  recover  his  costs  in  ah  action  fbr  the  trdile  value  of  tMiesf 
the  legislature  then  conferred  the  right  after  plea  pleaded  o^  de^ 
murrer  joined,  where  the  treble  value  does  not  amount  to  twen^ 
nobles.  Can  I  suppose  llie  legislature  did  not  understand  the 
difierence  between  a  judgement  by  default,  and  a  judgement  after 
verdict,  or  that  this  difierence  escaped  their  notice  ?  If  they  nleanl 
that  the  defendant  shook!  pay  costs  in  all  cases,  where  >the  plaintiff 
succeeds,  quod  vduertrnty  rum  dixenait* 

Bmroi^h  J.  I  should  have  thotight  the  legislature  migfat  have 
supposed  that  costs  foUowed  as  a  matter  of  course^  upon  €f^ 
judgement  by  defimlt  Upon  the  oAfer  pomts  in  this  casd^  I  haws 
no  doubt ;  the  rule^  therefore,  must  be  absolute  fi)r  the  pbuiitiff  to 
make  the  amendment  proposed,  and  to  tax  costs  ife  inaremmto  upon 
the  two  lest  counts  of  the  dedaratfon. 


?•  4  Geo.  IV.   A.D.  1S23.    B.  R. 

DaoBS  V.  Benn  and  CresswdL    [1  Bam.  &  Cress.  751.] 

This  was  an  issue  directed  to  be  tried  in  this  court  by  a  decretal 
onler  of  the  Master  of  the  Rolls,  to  try  whether  the  plaintifl^  WS^ 
0apniS58,  liam  DcPws^  was  entitled  to  the  tithes  of  seed*tares  growing  arising 
and  renemng^  and  which  were  had  abd  taken  by  the  defendant 
On  the  db-  Eduxtrd  Bermj  on  and  from  the  lands  in  his  occupation.  At  die 
r'^o^  trial  of  the  cause  before  AbboH  C.  J.,  at  the  Wesimnder  sittings 
iKHitt,  ^  afler  HUary  term  1822,  a  verdict  was  found  for  the  plaintiff  in  the 
bXLuoa  affirmative  of  the  words  of  the  above  issuer  with  nomimd  damages^ 
T^*^^*"  subject  to  the  opinion  of  the  court  on  the  fi>llowing  case.  The 
Qjocen  BH'  pansh  of  Bast  Bedfimtf  county  of  MrddTaeap^  consists  of  two  leo- 
^^^  ^  tories,  the  one  called  the  rectory  of  £^  Be^bntj  Uie  oth^  eaKed 
tnt,  gnni.  the  rectory  of  Hattcn.  By  letters  patent,  bearing  date  the  iMi 
^.!^^M  ^*y  of  September  J  in  the  41st  year  of  the  reign  of  Queen  BlitabM, 
detimatnot^  the  SBid  Quecu  granted  in  fee  to  Henry  Best  and  Boberi  jHW- 
J5SI  rtf^  to^  amongst  oAer  Aings :  «  Omft^s  iUas  decmas  rmsiras  gar^ 
wwttMm  banm  et  griimmm  annuaUm  et  de  tenure  in  fempus  creseenHam, 
•aiMit  ^  )>r(;«)imt€7i/itm  sen  rerwvarakm  in  Hattoh  ir^  parackiam  de  BecU 
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fotktf  Sfc  kabendmj  ^.  pMfiak  Hewioo  Best  H  RdtHrto  HoUand»     18«t. 
et  haredibus  et  assignatis  sais*'    The  pn^>erty  in  the  said  tithes  has 
descended  to  and  is  now  vested  in  the  lay<4nipioiNnators  therec^;        r. 
and  the  pbuntiff,  daring  the  time  in  question,  was  lessee  under      ^^ 
them  of  **  all  and  every  the  tithes  of  com  and  grain  and  all  other  tweea  the 
reetorial  or  great  tith^  whatsoever  yearly,  and  from  time  to  time  f^^,^^. 
coming,  growiiig,  arising^  happening,  renewing^  inerearing,  or  to  cm*  to  try 
come,  &C.  in,  upon,  (h*  out  of  all  the  lands  and  grounds  within  the  ^  ^^^ 

bM  hamlet  otHatton.'*  aeedUarcs, 

The  defendant  Edocard  Benn  became  the  occupier  of  a  &rm  b  cdtolubs' 
the  said  hamlet  and  rectory  of  Hatkm^  at  the  latter  end  of  the- year  former  had 
1811,  and  continued  to  occupy  it  during  the  years  1812,  1818,  and  edwSS^ 


1814;  and  the  defendant  H.  JV.CresmdL  h  the  executor  of  the  ud  that  the 
late  Br.  Whkfidd^  who,  during  those  years,  and  fi>r  many  years  nceired  aU 


was  the  vicar  of  the  said  parish  of  Eat$  Bed/bni.    As  ^^JJ^j^l^ 
ftr  back  as  living  memory  extends,  tares  haVe  been  grown  in  the  naii  thfaes^ 
hasnlet  and  rtetory  of  Haifymi  and  upon  the  fiutn  occupied  by  die  ^^^^^ 
de^dant  Edward  Benn.    If  cut  green,  the  tithe  was  rendered  or  given  and 
compounded  for  to  the  vicar;  if  sulfered  to  stand  till  lipe^  the  ^JX^L^ 
tithe  was  yielded  or  compounded  for  to  the  lay  impiiopfiatiof,  «t  hb  wm  pro- 
loBisee»  from  time  to  timet  and  the  defendant,  Bmn^  in  the;reaif  ^|^^^^'^ 
1811^  rendered  the  tithe  of  seed-fares' to^  the  plmntiff;  but  in  ibe  evidence, 
ym»  ill  quMii»n,  the  said  defendant,  BenUy  refiised  to  render  aueh  ^  f^ 


tftlte)  tapdH  the  ground  that  the  sam^  was  a  small  tithe,  and  tfier^*  ^"^"^j^,. 
fore  payable  to  the  vicar^    l%ree  witnesses  were  examined,  who  and  paid  as 
proved  the  usage^  Mid  two  of  these  (aged  persons)  ssid,  that  seed*  •g^^ 
Wpes  were  considered  a  great  or  rector's  tithe*    The  third,  who  was  tithe : 
the  plrfntiflF^  son,  and  who  had  actni^  received  Ae  tidie  of  ik%  ^^^^^ 
dt&m&Mt  Benn^  smd,  they  claimed  diem  as « great ^the.    Tares^  tfaegnntor 
when  once  eut,  do  not  spring  up  again  Iflee  clover ;  -if  cut  green,  ]2m!mt 
they  are  givieh  as  fodder  to  cattle^  if  suffered  io  stand  dM  ripe^  Aey  tfaingpaaaed 
aire  dien  out  and  laid  in  wads  unbound,  IHrebeans  and  peas,  and  ^TiMtX 
are  tcan^ied  h»me  and  thrashed  in  the  baim 4ike  barley^  cots,  peas^  mfjbm 
anad  beans :  after  thrashing,  ihe  stdksare  used  for  foddering  ealde  ^^TSe 
like  thestraw  of  oals^  and  the  seed  ^usually  given  as  food  feo-pigs  f^^ff*^^ 
and  pigeons^    Tares,  thus  harvested,  are  called  seed-tares.    No  tituatioQ  of 
endowment  of  the  vicarage  was  proved.    It  appeared  in  evidence^  fl^Vhat 
that  the  vicur  had  enjoyed  the  titiie  of  hay,  and  was  ^considered  to  the  titfae  in 
b&entitled  thereto.    The  vicar  had  always  received,  and  was  ad-  ^^^^^^ 
nsitted  to  be  entitled  to^  dl  the  small  tithes,  widi  tli«  -^ceptiMi  of  gofbaruin. 
seed-tttres,  if  the  comt  shoidd  be  of  opmion,  that  such^the  is  ^f^^ 
»  small  tithe.    The  right  to  the  tithe  of  sueh  tares,  being  Cnt  gnaitifbe. 

e  ^      ^^  4thly,Thal 

Che  presumed  endowmtai  of  the  vicar  mint  be  limited  hy  perception,  and  tfait  WTCr  bsfilig  noeived 
aib  tilbe»  be  coiild  aoi  tstsUIA  vrigla  ta  it,  wMber  ifrfiw  fPiSl  9^ 
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1828.     the  oonsideratioii  of  the  court  under  aU  the  drcumstantes  of 
_^      the  case. 
V.  Wilde  argued  for  the  plaintiff. 

^^^'  Cresmell  for  the  defendant 

Bca/ley  J.    I  am  of  opinion,  both  upon  the  usage  and  upon  the 
authorities,  that  the  plaintiff  is  entitled  to  the  tithes.    It  appears 

^  that  Queen  Elizabeth  granted  to  certain  persons :  ^^  Omnes  decimas 

garbarum  et  granorum  annuaHfn,  4^.  in  Hatton  :'*  and  the  plaintiff 
is  lessee  under  those  who  are  now  entitled  to  the  tithes  oonyqred 
by  that  grant.  It  has  been  contended  for  the  defendants,  that 
although  the  vicar  be  not  entitled  to  the  tithes  in  question,  still  if 
it  be  not  included  in  the  words  of  the  grant  it  remains  in  the  crown, 
and  that  consequently  the  plaintiff  cannot  be  entitled  to  recover. 
If  that  were  so^  there  would  be  three  parties  entitled  to  tithe  in 
this  parish,  the  vicar,  the  grantee,  and  the  crown.  That  state  of 
thmgs  would  be  so  singular  and  unusual,  that  I  cannot  but  suppose 
the  crown  intended  to  pass  all  that  was  vested  in  it,  upon  the  dis- 
solution of  the  religious  house,  to  which  the  rectory  was  befi»e 
annexed.  It  is  probable  that  the  original  endowment  of  the  vicar 
was  of  all  tithes,  except  those^  garbarwn  et  giranomm^  and  that  the 
crown  adopted  those  words  in  the  grant,  because  they  compre- 
hended all  the  tithes  whictfwere  vested  in  it»  I  am,  tberdbre,  of 
opinicm,  that  the  grant  of  41  Eliz.  connected  with  usage  conveyed 
by  the  words  garbarum  et  g^anorumy  all  that  was  vested  in  the 
crown,  and  this  tithe  amongst  others,  if  it  did  not  belong  to  the 
vicar.  The  grantee  then  stands  in  the  place  of  the  crown,  and 
this  question  must  be  considered  as  between  rector  and  vicar,  un- 
less the  lease  to  the  plaintiff  includes  only  a  part  of  that  to  whidi 
the  landlord  is  entitled.  The  words  in  the  lease  are  ^  the  tithes  of 
com  and  grain,  and  all  other  rectorial  or  great  tithes.''  If  the 
seed  of  tares  be  grain,  cadet  questio,  but  if  not,  then  we  must  con- 
sider, what  sense  is  to  be  put  upon  the  words  ^*  rectorial  or  great 
tithes,"  when  used  in  a  lease  granted  by  a  person  who  stands  in 
the  situation  of  rector.  Rectorial  or  great  tithes  mean  di£krent 
things,  with  reference  to  the  rectory,  in  respect  of  which  the  lease 
is  made.  All  tithes  were  originally  rectorial ;  vicarial  are  merd^ 
those  which,  by  the  endowment^  are  taken  from  the  rector.  I  think, 
then,  that  the  grant  contained  all  that  was  in  the  crown,  and  that 
the  lease  was  of  all  given  to  the  grantee;  the  question  is,  there- 
fore, in  all  respects  to  be  considered  as  between  rector  and  vicar. 
Now  usage  is  to  be  acted  upon  in  this  as  in  other  cases,  and  its 
effects  appear  to  me  decbive.  In  the  parish  of  Hatton  it  has 
been  the  practice  to  render  the  tithe  of  tares  cut  green  to  the  vicar, 
(probably  as   resembling  agistment- tithe,)  of  tares  in  any  oth^r 
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state,  the  tithe  has  been  paid  the  rector.    It  has  been  arged  for     1823. 
the  defendant,   that   such  payment  was.  made  through  mistake,      ^ 
and,  therefore^  is  not  binding  on  the  parties.     If  the  expression  of        ▼. 
the  witnesses  applied  to  this  parish  alone,  it  would  merely  prove  *** 

the  tithe  in  question  to  be  a  rector's  tithe,  although  they  may  have 
improperly  called  it  a  great  tithe.     The  witnesses  might  give  good 
evidence  as  to  the  fact  of  the  tithe  being  taken  by  a  particular  per- 
son, but  their  evidence,  as  to  the  prevailing  opinion,  cannot  give 
it  the  legal  character  of  a  great  or  small  tithe;  but  usage  may  make 
a  tithe  rectorial  or  vicarial  in  any  particular  parish,  whether  it  be 
great  or  small.     Thus,  in  Nicholas  v.  EOioit{a),  the  vicar,  by  Sup»i58i, 
usage,  shewed  himself  entitled  to  the  tithe  of  peas  and  beans : 
there  then  the  tithe  was  vicarial.     In  Gumley  y*  Burt  {b)^  where  Bofnese. 
there  was  no  usage,  the  same  tithe  was  held  to  be  rectorial.     The 
important  part  of  the  evidence  is,  that  the  vicar  acquiesced  in  the 
rector's  claim,  and  he  was  the  person  most  likely  to  be  acquainted 
with  his  own  rights.     After  stating  the  grant  and  the  leasee  the 
case  describes  the  mode  of  cultivating  tares,  and  the  uses  to  which 
they  are  applied.     The  tires,  when  cut  ripe,  do  not  consist  of  seed 
only,  but  of  stalks  also ;  and  the  seed  is  not  used  merely  for  re- 
production, but  for  the  food  of  some  things  miuntained  on  the 
farm.   The  vicar's  endowment  was  not  proved.    We  do  not,  ther^ 
fore,  know,  that  he  has  all  small  tithes  except  this,  if  it  be  small. 
If  an  endowment  had  given  him  all  small  tithes,  then  we  should 
have  been  bound  to  decide  whether  this  be  great  or  small.    In 
this  case,  the  terms  of  the  endowment  must,  in  some  particulars, 
have  gone  beyond  small  tithes,  for  the  vicar  has  the  tithe  of  hay. 
But  without  considering  in  this  case,  whether  the  tithe  be  great 
or  small,  the  usage  satisfies  me^  that  the  vicar  never  was  endowed 
of  it.     It  has  been  attempted  to  liken  this  to  tithes  of  seeds,  which, 
for  the  most  part,  are  considered  small ;  but  there  are  many  autho- 
.  rities  which  put  seed-tares  on  a  different  footing  from*  other  seeds. 
Lord  Coke  in  his  2  Inst,  (c),  speaks  of  zizania  generally  as  a  great 
tithe;  and  if  he  had  considered  seed-tares  a  small  tithe,  he  would, 
no  doubt,  have  mentioned  it,  in  order  that  he  might  not  mislead 
his  readers.    There  are  two  or  three  passages  in  the  judgement  of 
Comfn  C.B.  in  WdlUs  y.PaiUj  which  bears  strongly  on4liis  point  Suprm749. 
He  observes,  that  there  may  be  a  proper  distinction  between  pells 
and  beans  and  other  pulse,  which  had  existed  in  former  times,  and 
those  things  which  were  of  modem  introduction :  for  that  appro- 
priations were  often  made  to  religious  houses,  de  Uadis  et  legumim* 
bus.    Now  legumen  is  a  general  word  applicable  to  all  pulse^  and 
may  include  tares.    Then  there  is  another  passage :  ^*  Vetches  are 

(a)  Bun.  19.  (»)  Bun.  169,  (c)  P«g«  649. 
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1823.     a  great  tith^  if  mowed  or  cat  when  ripei  bat  if  cat  green  fiur  cattle 
DawT    ^^y  ^^  ^  small  tithe.''    In  the  fonner  part  of  the  same  passage, 
T.        Cann/n  C.B.  was.  discussing  the  nature  of  the  tithe  of  seeds,  and 
^'^^      had  he  considered  that  seed-tares  were  titheable  in  a  different  mode 
from  tares  cut  when  ripe,  it  is  most  probable  that  he  would  have 
mentioQed  it  With  respect  to  the  meaning  of  the  word  <'  garbed  in 
fiNipn874.  the  grant  of  Queen  EUzabeth,  the  case  of  Sims  ▼•  Bennett^  is  t&cj 
important.    The  daim  there  was  of  the  tithe  of  peas  and  beans 
g^ered  green,  made  by  4  vicar,  who  was  endowed  of  all  tithes, 
except  decimas  garbamm  et  granorum.    Unless,  therefore,  titfaea  of 
peas  and  beans  had  beeia  decinue  garbarum^  the  plaintiff  would  have 
been  entitled  to  recoven    Lord  Hentey  thought,  that  the  tithe  was 
within  those  words,  for  that  garba  means  quod  Ugari  potest*    It 
npist  also  iq[iply  to  tare^  which  are  similar  in  nature  to  peas.     He 
observes,  too^  that  generally,  a  thing  which  is  a  great  tithe  in  one 
states  b  also  a  great  tithe  in  all;  and  says,  that  the  cases  detennined 
respecting  certain  seeds,  are  excepticms  founded  on  Lord  CbJb^s 
dictum,  that  seeds  are  small  tithes.    But  Lord  Coke  does  not 
ipdude  tares  amongst  those  tithes.    On  the  contrary,  he  says^ 
that  zizania  is  a  great  tithe.    Dr.  Bum  classes  tares  widi  grain  ud 
ni^t  with  seeds,  (a)  It  appears,  too»  that  there  was  an  appeal  against 
the  decision  of  Lord  Henley  in  the  case  of  Sims  v.  Benneii^  and 
the  appqUant  urged,  as  an  argument  in  his  favoni:^  that  peas  and 
beans  resembled  tar^  which  had  been'  held  to  be  a  small  tithe 
when  cut  green,  but  great  when  suffered  to  re^iain  on  the  land 
until  ripe.    IX  would  have  beenveiy  important  to  him  to  shew,  that 
^eed-tares  might  be  considered  in  a  different  li^t  firom  tares  cut  at 
maturity  and  harvested,  and  as  no  such  distinction  was  attempted 
to  be  established,  it  is  fau:  to  suppose,  that  none  was  at  that  time 
supposed  to  exist     Under  .these  authorities  then,  I  think,  that  the 
tiidie  of  seed-tares  is  a  great  dthe^  that  it  is  included  in  the  words 
decinue  garbarwn;  snd  that,  even  if  it  weie  no^  still  the  pkintifi^ 
8taj(^ding  in  the  situation  pf  i^ectpr,  would  be  ^tided  to  recover. 
ffobvijfd  and  ^1^,  Justiceiy  delivered  concurrent  opinions. 

J^qstea  to  the  plaintiffl 


S.C. 

860. 

Wberea 

penon. 
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P.   4Geo.iV.   A.  D.  1828.     B.R. 

The  King  against  Jigffreys.     [1 B.  &  Cr.  604.] 

Two  justices,  by  an  order,^t^  the  5th  day  iff  JSbaember^  1821, 

i^]  ^  ^"    or^bfed  4sS^  ^  C^J  to ,  ti^e  les^  of .  the  tidies  of  the  paii^  of 

Gdm^dj  in  ^.counl^y  of  Snjg^  the  8um  of  ^  for  his  tidie  pf 

had  bMo     >]#lLfK|d  ,calvea»  ari^uig  in  the  parish  ^{.Gdmffiard^  and  due  to  the 


(«)  3  Bum*9  £,L.  4G0. 
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lessee,  together  with  his  costs  and  charges.    Jeffhet/s  was  duly  strni-     1 8fS, 
moned  to  answer  the  complaint  of  the  lessee,  and  appeared  before  the    ^^^^^ 
justices,  but  offered  no  evidence  of  a  modus.    The  sessions,  on  ap-        t. 
peal,  confirmed  the  order,  subject  to  the  opinion  of  the  court  upon    ^^-/^ 
the  following  case :  summoned 

The  respondent  having  proved  the  notice,  summons,  and  order,  ^^JTuDte 
and  his  title  as  lessee,  and  that  the  value  of  the  tithe  was  of  the  the  7  &  s 
amount  demanded ;  the  appellant  claimed  to  be  exempted  from  the  ^i.,  ^ 
payment  of  the  tithe,  insisting  that  it  was  covered  by  a  modus^  and  V^'^^ 
he  tendered  evidence  to  prove  the  existence  of  such  a  viodus.    The  nd  wm  or- 
oourt  rgected  the  evidence^  bdng  of  opinion  that  they  had  no  power  ^^'^^ 
to  try  the  question.  titiiet  d». 

Cocper,  in  support  of  the  order  of  sessions.  SddMiwe 

SiorkSf  contriL  Mbe  way 

Abbott  C.  J.    As  at  present  advised,  1  ani  disposed  to  think  that  ^^^^^^ 
by  modus  in  this  statute,  something  different  Sroin  ^  tide**  is  Ideant  afUrvanb 
And  as  the  word  modus  is  not  to  be  found' in  the  7th  section,  which  !Pf!|^f 


relates  to  the  certiorari^  I  think  that  the  ^rif  Ought  not!  to  hiAve  tadfimn, 
issued.    I  am  also  disposed  to  think,^th'at  tiie  8th  section  is  com*  tbM^«iiip 


pulsory ;  that  the  party  relying  upon'  a  modus  shall  set*  it  Hip  III  the  »    ^^ 
manner  thereby  directed.    The  act'  was  intended  to  apply'  Wh^re  •dcndnoe 
there  was  no  question  of  law  as  to  the  right  to'the  tidie;  that  in  nSdLA^' 
such  cases  the  party  ientided  m^ht  have  a  cheap  remedy^*  which  tbejmieM 
could  not  be  injurious  to  the  party  from' whom  the  tithe  is  due.    If  .^lST^ 
the  8th  section  be  not  compulsory,'  this  6dnsequenoe  will  follow,  that  the 
the  party  called  upon  to  pdy^  may,"ai'  his'  will  and '  pleasure^'  IdaVe 
the  question  €S  modus  to  be  tiied  by  the  justices,  or  may  withdraw  J«citiw«H- 
it  from  their  cbnsidenition ;  whereas  the  other  side  can  have  no  such  jy,,,,^, 
option.    This,  however,  is  a  point  of  great  consequence,  tod  I  TS^^^ 
should  have  wished  for  more  time  to  consider  it,  if  our  jiidgemient  jjjSLw^ 
proceeded  viipoii  that  ground.    But  upoii  the  other  pomt  I  entertain  ^  <iP^ 
no  doubt. '  If  it  was  originally  the  inteiitibn  of  the  party  to  set  up  SL-^atm^m^ 
moduSf  be  should  bave  stated  that  before  the  two  justices.    In  mak-  ^  ^  i!!ltB 
ihg  a  daim  of  tithes,  the  par^  would  come  prepared  to  tfleW  the  Mn^ty^iM 
occupation  of  land  by  the  par^  refusmg  to  pay,  and  that  titheable/J^Ji™^ 
matter  was  produced.  '  A  question  cf  modus  is  something  qdite  dis-  act, 


tinct  from  that  which  the  party  claiming  would  COine  prepared  to  JSHSTb^ 
prove.    I^  therefore,  themoditf  was  not  set  up  in  the  firft' instancy  niied. 
the  justices  at  sessions  might  exercise  their  discretion  as  to'  receiv- 
ing or  rejecting  evidence  of  it.    iThe  claiinant  might  otherwise  be 
taken  by  surprise^  and  the  defendant  would  obtain  a  very  unfair 
advantage. 

Bas/lej/J.  My  qpinion  is  founded  upon  the  last  point  The 
Justices  at  sessions  had  a  right  to  exercise  theur  discretion  as  to 
xeceivmg  or  rgecting  the  evidence  of  moduSf  and  I  think  that  they 


«G67  CASES. 

1825*     came  to  a  proper  conclusion  on  that  point    The  party  hod  a  right 

j^jpj.      to  appeal  against  the  decision  of  the  two  justices  upon  the  evidence 

▼.         Imd  before  them.     It  does  not  appear  that  the  appellant  gave  any 

J^fi^lf^     notice  of  the  grounds  of  his  appeal ;  and,  in  the  absence  of  any 

such  notice,  and  of  any  mention  of  the  modus  in  the  first  instance, 

before  the  two  justices,  I  think  that  the  justices  at  sessions  exercised 

a  sound  discretion  when  they  rejected  the  evidence  tendered. 

Order  of  sessions  affirmed. 


H.  3  &  4  Geo.  IV.    A.  D.  1823.    B.  R. 

NeoOing  V.  Pearse.    [1  B.  &  Cr.  4870 

Anenclo-  REPLEVIN  for  goods  and  chattels  distrained  by  the  defendant  on 

■"IJI**^  the  9th  of  Or/o5^,  1821,  for  com  rents  claimed  to  be  due  from 

is  lieu  of  Lady-dat/f  1815,  to  iMcb/^day^  1619,  under  an  enclosure  act.     At 

^jJU^^  the  trial  before  Richards  C.  B.,  at  the  last  assizes  for  the  county 

riMold  be  of  Cambridge^  a  verdict  was  taken  for  the  plaintiff  on  the  issue  joined 

^l^'^^  on  the  second  plea.    In  that  plea  the  defendant  alleged,  '^  that 

prieUN*  and  ndther  the  said  plaintiff  nor  Richard  Bendyske  were,  nor  was  either 

nanahKt'  ^^  them,  in  the  possession  and  occupation  of  the  said  allotment. 


log  the  poe-  at  any  or  either  of  the  times  at  which  the  said  com  rents,  or  any 
4iecupatioa  or  either  of  them,  became  due  and  payable,  in  manner  and  fonn 
v^^^!  as  the  said  defendant  hath  in  his  said  cognizance  and  avowry 
kndg  en-  respectively  alleged."  This  distress  was  taken  for  com  rents ;  and 
^^*^^*Tf  the  payment  was  refused,  on  the  ground,  that  during  the  period 
cd  and  un-  when  the  rents  respectively  became  due,  the  land  was  not  liable  to 
^^  the  payment  of  com  rents,  because  no  crop  was  raised  upon  it,  and 


during  the  owner  had  not  any  beneficial  enjoyment  of  it  At  the  com- 
ttwowMT  ii^encement  of  that  period,  Richard  Bendyshe,  esq.,  was  seised  in 
l^gdonan-  fee  of  the  land  for  which  the  com  rents  were  dmmed.  .  During 
He  after-  '  ^®  period  for  which  the  com  rents  were  claimed,  Mr.  Bendyshe  rt- 
^^  ^fv  sided  at  a  distance,  and  the  land  lay  barren,  waste^  and  unoccupied, 
toatenant.  Sheep  were  turned  on  it  by  any  one  who  pleased,  to  the  amount  occa- 
ii^enterod  gionally  of  several  hundred.  yit.Bendy^  did  no  repairs  upon 
pied:  Held,  the  land,  nor  had  he  any  beneficial  enjoyment  of  it.  At  the  te> 
^J^JJjJ^  mination  of  that  period,  he  demised  the  land  for  a  term  of  years 
vren  doe  '  to  the  plaintiff  Netdingf  who  thereupon  entered.  Up  to  JLady-da^ 
^v^time  |g|5^  ^Q  \dXiA.  had  been  in  the  occupation  of  one  Southey^  as 
which  the     tenant  to  Bendy^e. 

unpradnc.  '^"^  ^^  referred  to  in  the  pleadings  was  entitled  an  act  for  divid- 
tive;  and,  ing  and  allotting  the  common  and  open  fields,  meadows,  common- 
that  during  ^^  lands,  and  waste  grounds  within  the  parish  of  BarringUm^ 
^]^SLrA  ^  ^^  county  of  Cambridge  f  and  enacted,  that  the  commissioners 
WW  legally  therein  mentioned  should  value  all  the  common  and  open  fields, 
in  te  poi.    meadows,  commonable  lands,  and  waste  groundsf  by  that  act '  ior 
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tended  to  be  divided  and  allotted,  and  also  all  the  enclosed  lands     182S. 
within  the  said  parish,  which,  at  the  time  of  passing  that  act,  were    "^^j^^ 
liable  to  the  payment  of  tithes  as  therein  mentioned,  at  the  rate  of        v. 
4e$.  for  every  statdtable  acre;  and  from  the  London  Gazette,  and  by     ^^^' 
such  other  ways  and  means  as  they  should  think  proper,  enquire  and  mrnkm  of 
ascertain  what  had  been  the  average  price  of  good  marketable  wheat  ^^^  ^  ]^ 
in  the  markets  of  Cambridge  and  Boyston,  during  the  term  of  21  bWtothe 
years  next  preceding  the  Wchaelmas  1794;  and  should  by  their  impoaedbj 
award,  therein  after  directed  to  be  made,  ascertain  and  set  forth  ^^"^^ 
distinctly  what  quantity  of  such  wheat  should  in  their  judgement,  tenant  com- 
according  to  such  average  price,  be  equal  in  value  to  a  sum  set  on  '^  itkvsa,- 


all  the  said  common  and  open  fields,  meadows,  commonable  lands,  liable  to  he 
and  waste  grounds,  and  also  all  the  enclosed  lands  in  the  said  parish  „!!^^^ 
liable  to  the  payment  of  tithes,  at  the  rate  of  45.  for  ^very  stiatutable  the  am 
acre ;  and  that  from  and  after  the  expiration  or  other  sooner  deter^  ^  '^^ 
mination  of  the  subsisting  lease  of  the  great  or  rectorial  tithes,  or 
in  such  other  time  as  thermafter  provided,  there  should  be  issuing 
and  payable  from  time  to  time  for  ever,  to  the  master,  fellows,  and 
scholars  of  Trinity  College,  Cambridge^  as  impropriators  of  the  said 
rectory,  and  to  T.  Finch,  vicar  of  the  vicarage  otBarrington  afore- 
said, and  their  successors  respectively,  according  to  their  rights  and 
interests  therein,  out  of  the  lands  and  estates  of  the  several  land 
owners  and  proprietors  of  estates  in  the  said  parish,  (except  as 
therein  was  excq>ted,)  such  yearly  com  rents  or  sums  as  should  be 
equal  in  value  to  the  quantity  of  wheat  so  to  be  ascertained  by  the 
said  commissioners;  and  the  Sfud  yearly  com  rents  or  sums  of 
money  should  be  payable,  and  paid,  by  die  person  or  persons  who . 
for  the  time  bdng  should  be  in  die  possession  or  occupation  of  the 
respective  lands  and  estates  out  of  which  the  same  should  be  issuing, 
to  the  said  impropriators  and  vicar,  and  their  successors  for  ever, 
at  the  place  and  on  the  days  therein  specified ;  and  which  said 
several  and  respective  com  rents  should,  from  and  after  the  com- 
mencement thereof,  be  in  lieu  of,  and  full  compensation  and  satis- 
faction for,  all  great  and  small  titiies  arising  within  the  said  parish 
of  Barrington,  and  which  of  right  belonged  to  the  said  impro- 
priators and  vicar.  By  a  subsequent  clause  it  was  enacted,  **  that 
the  said  impropriators  and  their  successors  shoidd  and  might  (de- 
mand being  previously  made)  have  and  exerdse  such  and  the  same 
'  powers  and  remedies  for  recovering  the  said  yearly  rent  or  sum  of 
'  4ts.  per  acre^  subject  to  such  variation  as  before  mentioned  when  the 
sameor  any  part  thereof  should  be  in  arrear,  as  are  by  law  given 
and  provided  for  the  recovery  of  rent  service  or  otiier  rent  in 
4irrear.'* 

iZoj^,  for  the  plaintiff. 

Jtcirinson^  contrft,  was  stopped  by  the  court 
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1S43*  Ar^J.  1  Aide  thb  14  a  veqr  plain  ease,  and  that  the.  kiiid  was 
*^^  ^.  ■  liaUe  to  the  pajsaent  of  tithas  durii^  the  lime  for  which  the  distieas 
JJ;""  waaoude.  The  dwue  in  the  ioclo^are  act,  by  which  the  corn  xent 
isanbBtttiitedin.lieaof  tithesyistobe  considered  as  a  bargain  be- 
tween dieownesvof  lithes  on.  the  oae  hand  and  the  land  owners  on 
the^iChcr*  It  enacts,  ^  That  there  shall  be  issuing  and  payable 
fixnn  tiane  to  time  to  the  in)pn9>riators  and  the  vicar,  according  to 
theur  rights  and  interest  therdn,  out  of  the  several  estates  cf  the 
land  owners  in  the.  parisht  such 'yearly  com  rents  or  suass  as  dieran 
mentioDad.'*  The  act,:  therefiire^. assumes  this  to  be  in  the  nature 
•fa  rant;. it  thm-pBOceodB  to  enacts  ^*  that  it.shall  be  payable  by 
liie  peraons «^> shaU* be  in . the  possession  or occupationof  the 
landsi  or  estates,  out  .of  which,  .the  aame  shall  be  issuiog."  It  then 
specifies  the  time  and  {dace  of  payoMnt;  and  enacts,  ^  thatdie 
said  several  eoen  rents.and  sums  of  money  shall  be  in  lieu  of  and  ia 
satisfiMtioo^r  all  tithes."  And  by  a  subsequent  clause^  ^  tbeim- 
pvopiiators  aw  to  have  the  same  powers.and  remedies  for  rwover- 
ingthe  said  yeariy  rsa^  when  the  same  iaiiaairear^as  srebylaw 
given  and  pmvided  ibr.ithe  recovery,  of  rent. service^  or  olher  rent 
in  arraar."  It  appears  .deady,  therefore,  JEpDm  the>  whole  ofi  thfi 
dense  taken  together,,  that  the  tithe  QWiier,vWas.to  leoetre;^  jaaaqr 
rent  in  lieu  of  tithe  Th6'partiesmaybe0pnsidai»d»therefi»«^in.tfae 
<aameaituation  as  if  the  titheowner  bad  gnMitsd.a.Iease  of  .the  tithes 
at  an  annual  rent  -In  tbatMse^  it  >is.qiiifce .deiir.tbatJt  wmdd  be 
no  answer  to  an  aetion  for  the  nentf  that  no>titbe  in  land  .was.  pao- 
dueed,  or  that  the  land  lasaimoociipiad*  i  Her^tbe  raput  i«.«  fubrti- 
tute^for  the  tithes^^not  aMrdy.d^« 4fia^insjSiim0s,49iit*fer  ei^er«  It 
does  not.  therefore>  feUow>  tfaat.bieeause  ma iithein  kind  was. pvo- 
•dnoed,  that  no,  nion^  rent  is  payable  .  It- js  ;s«id .  ^tjlhia.  jnay 
operate  as  a  hardship  in  particular  0ase8,;wiiere.  preceding  ^mants 
have  omitted  to  pay  thereat  JEfedhaps  AotMbe^owne^'WI^Bgt 
have  any  remedy  by  distress  against  ai%fOCcn|Merinot  oomiog^n  .nn- 
des  the  pajrty  kidditad.  Hm^ hawmwt^tJm  plaintiff  ia  xiepknn 
ioame  in  under  the  landlord  daosgiwbiiseioficqpation.the  arv«araof 
^lent  aocmed.  Dmring  that  time  the  landlord,  h^  the  kguL  ooffopa- 
rtkmyfoi^lm^nd^thaveBsamtsined-lfffffpQsapr  ^isrtmentagaiiist  a 
-wrong  doeEi  I  ithink,  thcrsfoce,  .that  e^oea  if  the  mit;uwe^  pi^pabie 
^anly  by  a  person  in  possession,  that  under,  the  cireumstan^es  oCthe 
case^hemust  be  considered  to.h«veJieeiianipoawsip]t4mi«jdie 
4une  that  tbera  was.  no  tenant  ,.  But  my;jopinim  pf^Qeeds-pHnci- 
pally  upon  the.  ground,  that,  by.  the:  act  of  fn^mtmU  lb«.oon 
rent  is  made  a  perpetual  charge  or  burdm  upon  .the  ^tste 

HolnnfdJ.    I  am  of  the  same  opinion.    It  isfoundasaSiQttbst 
the  land  was  unoccupied.    In  one  sense^^hmdamsty  be.  said  to  be 
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UDOOcapicd  if  the  person  entitlibd  to  the  possession  takes  no  means      1823. 
to  make  the  land  beneficial  to  himself.    But  although  he  did  no     j^g^g^img 
acts  of  ownership,  he  may  still  have  been  in  the  legal  possession  and         v. 
occupation  of  it,  so  as  to  be  liable  to  the  burden  imposed  by  the  en«     ^^^' 
closure  act     By  that  act  a  com  rent  became  due,  and  there  must 
have  been  a  person  from  whom  it  was  due ;  and  I  think  it  was  pay- 
able whether  the  land  was  productive  or  not,  or  whether  cultivated 
or  not.     Then  the  question  is,  whether  the  landlord  was  in  posses- 
sion or  not     I  think  that  the  facts  stated  in  the  case  are  sufficient 
to  shew  that  the  landlord  was  in  possession  during  the  time  in 
which  the  rent  accrued.     It  is  stated  that  the  land  had  been  in  pos* 
session  of  a  tenant  up  to  Lady^day^  1815,  and  that  he  then  quitted 
it.  .  The  possession  would  then  revest  in  the  landlord  by  operation 
of  law;  but  if  that  were  not  so,  the  landlord  subsequently  demised 
the  land  to  the  present  plaintiff.     If  the  possession  was  before  un- 
certain, the  very  act  of  entry  by  his  new  tenant  revested  the  posses- 
sion in  him  by  relation,  from  the  time  when  the  former  tenant 
quitted.     The  present  tenant  comes  in  under  Mr.  Bench/she,  froni 
whom  the  corn  rent  was  due ;  and  by  the  express  words  of  the 
statute,  the  same  power  of  distress  is  given  in  this  case  when  the 
rent  is  in  arrear  as  the  law  gives  for  the  recovery  of  rent  service,  or 
other  rent  in  arrear.     Now  it  is  perfectly  clear  that  tlie  lord  may 
distrain  for  rent  due  from  his  tenant  upon  the  lessee  of  the  latter, 
when  the  land  is  in  possession  of  any  person  claiming  under  the 
tenant     I  think,  therefore,  that  the  landlord  was  in  the  possession 
and  occupation  of  the  land  during  the  time  the  rent  accrued,  so  as 
to  make  him  liable  to  the  burdens  imposed  by  the  act;  and  that 
the  plaintiff  having  come  in  under  him,  the  distress  was  legal. 

Best  J.  This  was  in  the  nature  of  a  composition  for  tithes  under 
the  sanction  of  the  legislature,  and  was  therefore  payable  in  all 
events.  Judgement  for  the  defendant. 


Sittings  after  Tr.  4  Geo.  IV.    A.D.  1823.    Scac. 

Beresfcrd  v.  — -^—  (several  parishioners   of  St  Andrew^s^     . 

Holbom.)    [MS.]  (a) 
And  — ^..— ..-.i—  (the  same  parishioners)  v.  Beres/bnL 

The  defendants  in  the  original  bill  had  obtained  an  order  that  A  refemiM 
the  rector^s  books  should  be  placed  in  the  hands  of  the  clerk  in  J^^^jJJJJS^ 
court,  for  them  to  inspect  and  take  copies.     The  clerk  in  court  to  enquire 
insisted  that  6;.  Sd. ;  and  also  Sd.  a  sheet  was  due  to  him  from  the  t^t'arathe ' 
defendants  for  allowing  their  solicitor  to  take  these  copies ;  and  it  proper  f<Mi 

•clerks  in  court,  for  allowing  to  tlie  defendants  to  take  copies  of  the  rector's  booksi,  who  was  plaintiff  in 
the  suit. 


(a)  From  a  note  taken  by  the  Editor. 
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V 

1B25.  was  now  moved  that  it  m^ht  be  referred  to  the  Master  to  enqvire 

Beretfard  and  rq)ort  what  was  due. 

V.  The  court  {HuRock  B.  diss.)  observing  that  the  motion  was  vwjr 

^'^*«.  important,  and  that  the  practice  of  the  court  was  unsettled  4^i  this 

Andrew's,  subjcct,  granted  the  motion. 


4  Geo.  IV.    A.  D.  1823.     Scac. 

Foi-eman  and  anothei-  v.  Copper,    [MS^}  (a) 

Where  the  The  plaintiffs,  the  assignees  of  Wrighty  the  lessee  of  the  vicar  of 
lands  and     Pitmifister.  in  the  county  of  Somerset^  fikd  their  bill  for  an  account 

the  rectory  '       ,  •'  *» »  rrn       Ar-    j 

are  shewn  of  all  small  tithes,  and  amongst  others  of  hay.  Tne  d^endants 
iTeforTi^"  ^y  ^^^^  answer  stated,  that  the  lands  for  wTiich  Ae  tiAcs  were 
gal  memory  sought  by  the  bill,  formed  part  of  an  estate,  part  of  the  possessions 
and'tote^'  of  the  priory  of  Tauntmiy  granted  to  the  said  prioiy  before  legal 
also  in  ita  memory,  and  that  these  lands  were  exempt  from  payment  of  tidies, 
time  of  the  whilst  in  the  occupation  and  manurance  of  the  priory,  lliat  Ae 
dissoiutioD,  priory  was  possessed  of  the  advowson  of  Pitminster^  and  so  there 

and  that  no  x  -         n  . 

tithes  have     ^^  ^^^^  ^  Unity  of  pOSSCSSlOn. 

been  paid  ^  grant  of  the  lands  in  question,  before  legal  memory,  to  the 
cree  will  prlory  was  read,  and  various  deeds,  tracing  the  title  of  defendants 
not  be  made  under  the  priory,  and  shewing  the  identity  of  the  lands  iri  question 
a  vicar         With  those  held  by  the  priory. 

ti^rwith-       ^"""^  «"^  ^^/3^  '"^^  plaintiffs. 

out  an         ^    Jerois  and  Wilbrdham  for  defendants. 

issue.  rpjj^  Lord  Chief  Baron.     I  cannot  make  a  decree  upon  the  pre- 

sent evidence.  The  evidence  addressed  on  the  part  of  the  vicar 
will  not  enable  me  to  do  so.  I  cannot  say  that,  because  it  was  not 
stated  in  the  grant,  that  the  lands  were  discharged  whilst  tn  the 
manurance  and  occupation  of  the  priory,  they  are  not  so.     In  Cfa- 

Suprai354.  viU  and  Oram,  Lord  Chief  Baron  Eyre  held,  that  it  was  neces- 
sary for  a  defendant,  setting  up  this  defence,  to  shew,  that  the  lands 
were  in  the  hands  of  the  abbey  such  a  length  of  time  as  would 
justify  the  exemption.  In  this  case  it  is  shewn^  that  the  lands  in 
question  and  the  rectory  were  in  the  abbey  time  out  of  mind,  it  is 
shewn,  that  the  same  lands  were  in  the  hands  of  the  abb^  at  the 
time  of  the  dissolution.  From  that  time,  as  &r  as  I  see^  no  tithe 
has  been  paid:  and  I  must  presume,  in  the  absence  of  proof  to  the 
contrary,  that  it  has  some  foundation.  I  cannot  say  that  tlie  vicar 
is  entitled ;  and  if  he  will  not  take  an  issue,  his  bill  must  be  dis- 
missed. An  issue  Was  directed. 


•^f 


(a)  From  a  note  taken  by  the  Editor. 
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4G^.  IV.    A.D.  1828.  Cane.  Rolls.  ****' 

Chichester  V.  Siddon.    [MS.]  (a)  <***•*' 

BihL  by  impropriate  rector  of  Uanbadarnfaur^  county  of  Cot'^    sbMm. 
digath  fer  tithes  of  wood.     The  defendant^   by  their  answer,  Ju^y'^- 
insiflted  that  no  tithes  of  wood  within  the  said  parish  were  due  or  f*.]^ 
of  right  payable  to  the  plaintiff;  and  stated,  thi^t  they  believed  that  245. 
no  tithes  had  been  within  the  memory  of  man  ev^  paid  or  ren-  ^^^^ 
dered  for  toy  wood  ^led  or  cut  down  withjn  the  said  parish,  or  springinff 
the  titheaUe  places  thereol^  or  within  any  other  {wish  or  place  ^i^^l^ 


within  the  said  county  of  Cardigan^  ^^*^* 

It  was  proved,  that  a  gMA  part  of  the  wood  which  had  b^ep  cut  ^^^JtZ 
down  by  the  defendants,  was  of  more  than  twenty  years'  growth.      ^?'""* 
Sugien,  If/nek^  and  B^V.  Bichards,  for  the  pbdntiff.  yean  ^^"^^ 

Sia^fitMwA  Barber  fi>r  the  defendants.  8"^  ^^ 

The  JUbslcr  qf  the  Bolk.      This  is  a  bill  by  an  impropriate  rec-  nude  to 
tor  for  an  account  of  tithe  of  wood.    Tithe  of  wood  is  due  of  ^^^ 
common  right,  since  it  yields  a  periodical  and  annually  increasing,  open, 
if  not  an  mnual  crop.     In  answer,  however,  to  this  claim  of  the  J^''^^ 
rector,  two  grounds  of  defence  are  set  up,  a  prescription  in  non  being  pri. 
decimandoj  not  m  the  usual  ibrra,  but  simply,  that  no  tithes  are  due  y^^^j^ 
or  payaUe,  ox  have  ever  been  paid,  of  the  description  sought  by  the  and  agc« 
bill.    This  is  contrary  to  the  uniform  course  of  defence  to  a  bill  for  ^i[^  ^ 
tithes:  the  defendant  mnat  not  only  state  tithes  are  not  due,  but  he  g^ouM. 
must  also  state  the  reason, — he  must  set  oat  a  Ic^l  ground,  either 
that  the  party  claiming  is  not  entitled  to  them,  or  he  must  set  up 
an  exemption  under  a  reli^ous  house.    Can  you  shew  any  case 
where  a  party  has  succeeded  ki  a  claim  of  rum  decimanda^  except  in 
a  county,  district,  or  well  ascertained  precinct?  Claims  of  exemp- 
tion are  fitsquently  set  up  from  ignorance  of  the  law,  and  fiom  no 
daim  of  the  tithes  in  question  having  been  made,  rather  than  iqx)n 
any  legal  ground,  as  in  Smith  v.  Johnson  *,  and  BoMee  v.  Osborne,  {b)  *  Sapn 
The  second  ground  of  defence  is,  that  the  wood  in  question  b 
above  twenty  years*  growth.    It  is  quite  clear,  that  oak,  ash,  elm, 
ov  other  trees  which  are  timber  by  the  custom  of  the  country, 
being  of  twenty  years'  growth,  are  fr^e  from  tithe;  but  when  a  tree 
is  ent  down,  not  bdng  a  maiden  tree,  or  from  the  seed»  but  arising 
•fro0i  the  stool  of  timber  trees,  the  doubt  is,  whether  the  tree  being 
under  or  above  twenty  years'  growth,  it  will  adopt  the  {^ivilege  of 
ibe  parent  tree.    It  is  dear,  that  as  to  the  trunk  of  timber,  if  never 
cut  till  twenty  years,  it  will  be  i»ivilq;ed ;  the  difficulty  is,  whether 
the  same  rule  applies  to  the  germins  from  stools.    (His  Honour 


^P".W^"^^^».^"*W* 


Ol)  Vnm  s  note  Utoi  bjr  tbe  Editor.  (6)  3  Wood's  Dkj.  ZSO. 
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1 85iS.     then  cited  the  proposition  ia  the  2d//jsf.(a),  Walbanh  y.HcaflDatd(b)*^ 
Chichester    ^^^  ^*  -^^^^^tj  ^"^  Ldwis  V.  Snell{c\  there  cited  and  adverted 
r.         to,  the  case  of  Evans  v.  Z2o<?,  (which  had  been  argued  in  the  court  of 
Exchequer  before  C.B.  Richards^  and  was  not  yet  decided.)     Not- 
}05s^  withstanding  the  authorities  to  which  I  have  referred,  if  the  parties 

1729***^*  are  desirous  to  have  the  point  open,  whether  or  not  the  rule  is  uni- 
3Turiu  form,  that  the  germins  must  pay  whatever  was  the  age  of  the  tree 
'^  from  whose  roots  they  have  sprung,  the  Master  may  be  directed 

to  discriminate  the  ages  of  the  trees,  but  the  defendants  must 
understand,  that  it  must  be  at  the  peril  of  costs.  It  is  a  matter 
for  the  consideration  of  the  defendants,  whether,  if  there  is  no  pro* 
bability  that  in  the  result  the  court  can  contradict  the  authorities, 
they  will  venture  to  take  it.  , 

The  defendants  afterwards  declined  taking  the  enquiry  as  to  the 
the  ages  of  the  trees  from  the  roots  of  which  the  germins  sprang, 
and  the  following  decree  was  made :  *^  His  Honour  doth  order  and 
decree,  that  it  be  referred  to  the  Master  to  take  an  account  of 


(o)  p.  642;  years*  growth,  and  of  wood  growing  from  old 

(6)  3  Wood's  Deer.  513.  stubbs  and  stools  of  timber,    and  which   being 

(c)  Lewis  V.  Snell,  M.  1811.     The  rector  of  about  thirty-two  years  or  thbty^three  years  eU 

Ctdngford,  in  the  county  oi  Essex,  claimed  the  cA  the  leau,  ought  to  be  deemed  and  considered  as 

tithes  of  the  parish  in  kind,  and  particularly  the  timber,  and  as  such  not  titheable ;  and  also  of  pol- 

tithes  of  M'ood  and  underwood,  and  stated  that  lards,  which  being  of  near  a  century  old  or  tbere- 

the  defendant  ^n«tf,  was  in  the  years  1806  and  abouts,  ought  to  be  deemed  and  considered  as 

1807,  the  proprietor  of  certain  woods  and  pieces  coming  within  the  same  denomination;  and,  wi^ 

of  wood  grounds,  lying  in  the  parish ;  and  that,  respect  to  the  telien,  the  defendant  Sne&  aid, 

in  the  year  1807,  he  sold  part  of  the  wood  therein  that  if  any  such  had  been  cut  down  under  the 

growing  to  the  defendant  Parker,  and  that  both  growtli  of  twenty  years,  ho  submitted  that  the 

the  defendants  had  cut  wood  growing  as  well  same  were  not  titheable,  by  reason  that  tbe  ame 

from  old  stubbs  as  from  other  trees,  and  had  re.  were  cut  down  before  their  maturity,  merely  for 

fused  to  pay  any  tithes.  the  purpose  of  grubbing  up  the  groyes^  and  con- 

The  defendflinia  by  their  answer  stated,   that  verting  of  them  into  arable  land.     The  defendant 

since  the  month  of  Decentber  1805,  the  defendant  Parker  then  stated,  that  the  principal  part  of  the 

Snell  had  been  the  proprietor  of  several  woods  in  pollards  and  other  wood  purchased  by  bim,  had 

the  parish,   and  amongst  others,  of  two  woods  been  sold  and  used  for  the  purposes  of  firewood 

called  Tavemer*s  Grove  and  Pollard* s  Grove  ;  and  and  billet-wood. 

that  in  the  month  o(  AjttU  1807,  being  desirous         'Hie  plaintiff  replied,  the  defendant  rejoined, 
of   having  all  the  wood  and  underwood  then  and  witnesses  were  examined  on  both  sides, 
standing  in  tbe  said  two  groves  grubbed  up,  in         By  the  decree,  it  was  referred  to  the  deputy- 
order  that  tbe  same  might  be  converted  into  arable  remembrancer,  to  take  an  account  <^  what  tmdicr 
land,  he  agreed  with  the  defendant  Parker  to  sell  trees  had  been  cut  down,  lopped,  or  pollarded  on 
him  all  the  timber  trees,  j>oIlards,  and  underwood  tlie  lands  of  defendant  Snell,  within  the  parish  of 
then  standing  thereon.     Hie  defendants  further  Chingford,  sinae  the  defendant  SneU  came  into 
stated,  that  one  of  the  said  groved  had  been  since  the  possession  of  the  estates  and  premises  whereon 
grubbed  up,  and  that  tbe  other  was  in  the  act  of  the  same  were  growing,  which  were  under  the 
being  grubbed  up ;  and  that  tlie  wood  purchased  growtli  of  twenty  years,  and  of  the  value  thereof; 
by  the  defendant  Parker,  consisted  of  oak  and  and  also  to  take  an  account  of  what  germins  had 
hornbeam  timber,  and  also  of  pollards  and  young  been  cut  by  the  defendants  from  the  stoola  of  trees 
trees  and  tellers,  and  of  a  small  quantity  of  un-  above  twenty  years*  growth,  and  whether  any  and 
derwood,  and  that  some  of  the  pollards  in  tiie  what  part  thereof  had  been  cut  from  stools  above 
groves  had  tops  of  small  value,  and  some  of  the  twenty  sears*  growth  mixed  and  cut  widi  coppice 
tellers  were  from  old  stubbs,  but  that  an  equal  and  underwood,  and  also  to  take  an  account  of 
quantity  thereof  were  young  timber  trees  sprung  the  bark  had  and  stripped  by  the  defendants  finm 
from  acorns :  and  the  defendants  insisted,  that  any  of  the  trees  belonging  to  the  defendant  AmB, 
the  plaintiff  oould  have  no  right  or  title  to  any  since  the  same  period,  (except  such  as  were  timber 
produce  of  the  said  groves  and  woods,  save  only  trees).     On  fhrther  directions,  July  15,  18I$»  a 
as  to  the  said  underwood,  and  as  to  such  tellers  decree  was  made  for  payment  to  the  plaintiff  of  a 
as  were  therein  after  mentioned,  such  produce  tenth  j)art  of  the  value  of  the  cojt^ce  wood  and 
having  consisted  of  timber  of  upwards  of  twenty  underuwtd,  wiUi  costs. 


SkekUm, 
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the  tithes  of  wood  which  has  been  felleil.  and  cut  down,  and  which      2823. 

has  been  received  and  taken  by  the  defendants,  or  any  or  either  of    cM^^^i^ 

them,  from  the  several  farms  and  lands  in  their  joint  and  several         ▼. 

occupation,  situate  in  the  parish  of  Uanbadarnfaitr^  in  the  county 

df  Cardigan^  within  six  years  before  the  filing  of  the  plaintiff's  bill 

in  this  cause,  and  up  to  the  date  hereof;  and,  for  that  purpose,  It 

is  ordered,  that  the  said  Master  do  ascertain  how  much  wood  hns 

been  cut  down  by  the  said  defendants  as  aforesaid,  and  which 

spring  from  stools  or  roots  of  trees,  and  what  is  the  value  thereof: 

and   it  is  ordered,   that  the  said  Master  do  also  ascertain  how 

much  wood,  not  growing  from  the  stools  and  roots  of  trees,  (ex« 

6ept  oak,  ash,  and  elm,  which  attained  the  age  of  twenty  years,) 

has  been  cut  by  the  said  defendants  as  aforesaid,  and  what  is  the 

value  thereof;  and  that  the  defendants  do  pay  unto  the  plaintiffs 

the  costs  of  this  suit,  to  be  taxed  by  the  said  Master,  together 

with  what  shall  be  found  due  from  them  on  taking  the  acoountji 

aforesaid* 


H.  4  &  5  Geo.  IV.    A.  D.  1 824.    Scac. 

Jackson  v.  Benson,  Clerk.    [1  M^Cldand,  62.]  '**•  ''•  " 

The  bill  stated  that  the  Earl  oi Lonsdale  being  seised  in  fee  of,  A  bill  by« 

or  otherwise,  &c.  to  the  impropriate  rectory  of  Brigham,  in  the  parol  fbr 

county  oi  Cumberland^  before  the  beginning  of  the  year  1828,  de^  n'**^'^*" 

mised  to  the  plaintiff  all  the  tithes  of  com  and  hay,  and  other  leas  the  rec- 

titheable  matters  arisinir,  &c.,  to  hold  the  same  as  tenant  from  year  ^^  'If^® 

II  J    1  •'a  pAitf,  for 

to  year,  at  a  certain  rent,  and  then  proceeded  to  pray  an  account  cbe  leasee 
of  tithes  in  the  usual  manner.  ^denmr!^ 

To  this  bill  the  defendant  demurred,  alleging  that  the  plaintiff  rer  on  that 
had  not  shewn  any  tide  to  institute  a  suit  concerning  the  subject-  ^[^^^^^^ 
matter  of  the  tithes.  to  be 

Bickersteth,  in  support  of  the  demurrer,  contended,  that  the  plain- 
tiff^ as  a  lessee  by  parol,  not  having  made  the  impropriatcnr  a  party, 
had  no  title,  and  was  not  entitled  to  an  account,  citing  Henning  v.  Supra  sds. 
WiUis. 

Spence  contra,  contended,  that  the  C!ourt  might  presume  that 
the  plaintiff  had  a  valid  demise  by  deed. 

The  Court  ultimately  gave  leave  to  amend  the  bill,  by  making 
the  impropriate  rector  a  party  on  payment  of  51.  (a) 


(a)  See  also  Gatuon  ▼.  IFeUt,  wpra  1884. 


3D  3 


Bensted. 
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lf}24.      up  to  Midiaelma^day  1821»  when  such  composition  detemiitied. 
^^^^.        He  admitted  that  within  the  year  1822,  and  pretions  to  the  filing' 
▼.         of  the  billy  he  had  cut  down  divers  quantities  of  wood  and  under- 
wood upon  his  lands ;  but  he  insisted,  that  he  had  served  the  plain- 
ant  therein    tiff  with  notices  in  writing  of  his  intention  to  set  out  the  tithes 
cwdingin     thereof;  that  such  tithes  were  duly  set  out  by  his  (defendants) 
an  action  at  agent,  and  by  agents  or  tithe  gatherers  on  behalf  of  the  plaintiff; 
eater  d*-      ^^^  that  part  of  the  said  tithes  were  taken  from  off  the  lands  by 
™ages         one  of  such  tithe  gatherers.     In  TV.  7. 1823,  defendant  brought  an 
plaintiff  for  action  at  law  against  plaintiff  in  the  court  of  K.  B.  to  recxyver 
not  taking     damages  for  the  injury  sustained  by  him,  by  plaintiff's  not  taking 
ing  away      and  Carrying  away  the  said  tithes ;  on  the  7th  of  January  last  the 
^Mrti^**"***  plaintiff  filed  his  supplemental  bill ;  whereby  he  stated  the  said  pro- 
from  off  the  oeedings  in  equity  and  at  law,  that  the  answer  had  been  replied  toy 
k^d&!^°^*'   '"^^  ^^^  ^^  cause  was  still  pending,  and  was  then  at  issue,  and  that 
plaintiff  intended  to  proceed  to  the  examination  of  witnesses,  and  to 
bring  the  cause  to  a  hearing ;  that  his  attorney  had  been  served 
with  a  declaration  in  the  action,  and  fiirther,  that  defendant  was 
threatening  to  proceed  to  trial,  and  afterwards,  if  he  coirid  obtan  a 
verdict  therein,  to  judgement  and  execution,  ^*  notwithstanding  the 
matters  which  form  die  said  action  at  law  are  matters  which  form 
likewise  the  subject  of  the  said  original  suit,  now  pending  in  this 
court,  and  which  are  at  issue  between  the  parties  in  such  last  men* 
tioned  suit,''  and  he  insisted  ought  to  be  restrained  from  proceeding 
by  injunction.     The  defendant  put  in  his  answer  to  the  supple- 
mental bill,  and  admitting  that  he  intended  to  proceed  in  the  acdon 
to  recover  damages,  said  **  that  this  honourable  court  cannot  in  die 
said  suit  award  to  deiendstnt  any  damages  in  respect  of  the  matters 
aforesaid,"  and  submitted  that  he  ought  not  to  be  restrained. 
Jervis  and  Fisher  moved  for  the  injunction. 
Gfaham  B.     There  are  two  questions,  one  with  respect  to  the 
right  to  the  tithes,  the  other  widi  respect  to  the  injury  done  to  die 
defendant 

HuUock  B.     The  whole  question  may  be  tried  in  this  action  on 
the  case. 

Alexander  C^  B.     It  is  a  very  proper  question  to  be  tried  at 
law. 

Accordingly  the  Court,  without  thinking  it  necessary  to  hear 
Martin  on  the  other  side,  refused  the  motion,  with  costs. 
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4  &  5  Geo.  IV.     A.  D.  1824.    Scac.  ^^^^' 

Davies  V.  Davia.    [M&]  (a)  -^^ 

In  this  case  issues  had  been  directed  to  try  two  moduses:  1st,  one     ^^^' 
to  try  a  modus  of  Srf.  yearly,  for  every  day's  math  of  hay ;  2dly,  to  ^^  *^* 
tiy*a  modus  of  2d.  for  every  fother  of  clover.     The  jnry  found  the  biTingbeea 
moduses  by  their  verdict,  and  the  case  now  .came  on  upon  the  ^"'"c**^  ^ 

try  m  modia 
postea.  for  obwer, 

The  Lord  Chief  Baron  Alexander.     These  issues  have  been  «*wiiiwi<r, 
directed  to  try  two  moduses.     The  jury  have  found  their  ininie-  diet  Yuenag 
morial  usage,  and  have  established  the  payment.     The  argument  j^J^ 
is,  that  a  modus  for  clover  separately  and  eo  nomine  cannot  exist,  of  ft,  the 
since  that  article,  it  is  alleged  has  been  introduced  since  the  time  of  of  ^J^ 
legal  memory.    The  argument  as  to  clover  is  rather  a  presumption  ttiat  there 
of  iact,  than  a  principle  of  law  arising  from  such  presumption;  and  r^im'to 
here  we  have  a  jury  decidinir  that  such  a  modus  is  oood.     How  can  doubt  the 
we,  in  the  teeth  of  a  jury,  find  that  it  did  not  exist  before  legal  i^  point  of 
memory  ?   Their  attention  was  directed  to  it,  and  they  negatived  JjJ^^*^ 
the  proposition.  '  The  issue  ought  not  to  have  been  directed  on  that 
point.     The  most  material  case  is  Wood  v.  Harrison.     It  was  fiur  Svpim97o. 
to  use  that  case  in  argument ;  the  question  in  this  respect,  hbwevert 
in  that  case  turned  only  on  the  language  of  the  issue.     In  Bertie  v.  Siipimi759. 
Beaumont^  the  point  was  again  brought  forward,  (his.  lordship  here 
commented  on  that  case.)     It  is  undoubtedly  an  opinion  among 
agriculturists,  that  clover  is  indigenous,  though  its  produce  may  be 
increased  by  artificial  means.     Clover  would  be  clearly  covered  by 
a  modus  for  natural  hay ;  but  I  see  no  impossibility  why  there  should 
not  have  been  a  modus  for  clover.    I  therefore,  upon  all  the  circum- 
stances, entertain  no  doubt  about  it ;  the  decree  must  therefore  be 
according  to  the  finding  of  the  jury. 


M.  5  Geo.  IV.    A.  D.  1824.    Scac. 

Hohoett  y.  Blake.    [MS.](&)  Ni^us. 

The  Lord  Chief  Baron  Alexander.    The  pluntiff  in  this  bill,  is  A  modw  of 
rector  ofPlymtree^  in  the  county  of  Devon;  and  the  prayer  of  the  ^*i^tli 
bill  is  the  usual  prayer  in  bills  of  this  nature.    The  defendants,  who  oftUhtB  of 
are  the  occupiers,  admit  the  rector's  title  as  to  some  of  the  tithes  ^  ^ot 
sought,  but  as  to  some  articles,  rely  upon  the  following  moduses :  7d.  ^»^  >»  P«nt 
for  every  milch  cow,  in  lieu  of  the  tithes  of  milk  and  calf;  5d.  for  berngfoT 
every  heifer  in  lieu  of  tithes  of  her  milk;  2d.  for  every  acre  of  meadow  ■f^cies  dis- 
land,  in  lieu  of  tithe  of  hay  of  such  meadow ;  ^d.  a  hogshead  of  cyder,  able.  ^ 
in  lieu  of  tithe  of  apples  made  into  cyder ;  Irf.  for  each  hoard  of  ap-  ^*  •  *•*«*■ 

(a)  From  a  note  taken  by  the  Editor.  (6)  From  a  note  taken  by  the  Editor. 
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1824.     pies;  ItL  a  garden,  in  lieu  of  tithes  of  the  produce  of  such  garden. 
^^     There  was  a  former  suit,  althougti  not  between  the  same  parties,  in 
▼.         which  it  was  intended  to  ridse  some  quiestieDs,  and  some  difficulties 
^^^      arose  as  to  the  moduses.     It  is  enough  for  me  to  say,  with  refer- 
hc«i  of        ence  to  that  suit,  that  as  to  the  modus  for  every  cow,  in  the  former 
gj^*"      suit  no  calf  was  mentioned ;  in  both  suits»  the  modus  for  apples  for 
iitM.<^^^  cyder  was  mentioned,  but  in  the  former,  none  of  the  hoard  penny; 
!^^^^^j   in  the  former  suit  the  modus  for  meadow  land  was  said  to  be  in 
•ad  ^^KJ^  lieu  of  grass,  here  for  such  as  is  made  into  hay :  in  the  fomer 
afa^ET    s^^  ^  general  decree  was  made  in   the  Exchequer  against  the 
^^^^*  5     moduseSf  in  the  terms  of  the  prayer  of  the  bill;  what  passed  in  the 
u^|^£    Court  of  Exchequer  I  am  not  acquainted  with ;  but  fitun  Mr.  Deafs 
^^  .9^  ^  report,  I  learn  what  passed  in  the  House  of  Liords.  (Elake  v.  V^fsU, 
BotUd/on  ^Dam.  189.)*     It  is  obvious  from  the  r^ort  that  they  did  not 
^ aou^^*  enter  into  the  questions  in  the  cause,  it  turned  on  the  want  of 
am  for         correspondence  with  the  moduses,  as  they  were  pleaded,  and  as  they 
2jlSe*m     ^^^  proved  in  evidence.    (His  lordship  then  read  the  oheerrotians 
iQOie  w«)-9    of  Xtord  Eldon  and  Lord  Bedesdale  upon  the  case.)    These  two 
yi^e^'     decisions,  therefore,  will  not  be  any  authority  for  me,  and  unless  the 
^^l^j^^SL^    same  objections  offer,  I  must  put  those  two  cases  out  of  the  question. 
■ent  to  an         The  first  question  then,  that  occurs  to  me,  is  as  to  the  moduses  as 
A^'  ^^nA   P^^^  >  ^^  ^^  ^  f^^  ^  ^^  ^  respect  of  tithe  of  milk  and  calf:  it 
of  conflict-    is  suggested^  that  if  the  srg^  were  proved  as  laid,  it  is  yet  void  in  ' 
!w^^       law,  as  being  for  two  matters  distinctly  tithable,^  and  in  sufqxirt  of 
the&ct.       that  suggestion,  the  case  of  Short  v.  Lee  {2  J.  &  W»  46i.)f  is  dted; 
i7S6^       that  case  certainly  goes  to  the  point,  and  contains  a  dictum  that 
t  Supn      this  modus  is  void ;  but  first  I  must  observe  that  the  Master  of  the 
1998.9005.  ^qW^  ^d  hqi  decide  upon  that  point;  he  decided  upon  quite  other 
grounds^  namely^  upon  the  evidence.    It  iS}  ther^re^  only  a  dic- 
tum.   No  judge  was  more  industrious  or  acute  than  Sir  J%omas 
Plumer^  and  I  think,  therefore,  that  if  he  had  looked  into  the  case 
with  reference  to  that  point,  he  would  have  decided  otherwise. 

There  are-tiumerous  instances,  even  in  Inlls,  to  establish  moduses^ 
in  which  this  court  has  decided  in  fevoulr  of  such  moduseSf  I  think, 
therefore,  that  that  dictum  must  be  considered  as  overruled.  See 
PidsUy  V.  CareWf  I  Wood's  Deer.  410.  Eawe  v.  Bishop  of  ExeUr^ 
2  Ibid.  lis.  The  objection  to  the  modus  for  cyder  (namely  that  a 
modus  for  apples  was  paid  three  times  over,)  is  somewhat  of  the  same 
description,  and  I  think  it  must  be  established,  if  proved  as  laid, 
Baaoey.  Bishop  of  Exeter^  2  Wood's  Deer.  136.  This  brings  me  to 
the  evidence  in  the  particular  case,  I  have  read  all  with  the  utmost 
care,  and  have  examined  all  the  authorities,  as  to  what  diould  be 
'the  effect  of  conflicting  evidence  of  the  nature  of  this,  and  have 
endeavoured  to  make  some  principle  upon  which  to  decide 
this :  t  shall,  therefore,  now  confine  myself  to  the  general  effect  of 


a^. 
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the  evidence;  from  the  year  1724,  until  a  more  advanced  period  1824. 
m  the  last  century,  about  the  year  1 778,  there  is  dear  and  uniform  ^^,^ 
evidence  that  th^  paynients  had  been  uniformly  made,  and  that  jr^^ 
the  rectors  received  them ;  the  rectors'  books  commence  in  1756,  or 
1757,  and  by  them  these  sums  appear  to  have  been  paid,  except 
where  the  rector  appears  to  have  entered  gross  sums  received  by 
him;  and  this,  I  think,  continues  till  the  year  1778,  when  Mr. 
jneming  b«eame  the  rector.  If  the  ttsage  bad  been  ever  since  the 
aanie)  I  should,  %ti  that  MChorifJ^,  haVe  decided  toi  the  tnoduses, 
but  muB  ih&iy  trantticdons  hbte  tak^nf  ^lace  which  put  these 
mbduut  m  datiger.  Mr.  Fleming  ioc/n  after  takmg  possessioh,  gave 
liottce  of  takini;  die  thbe&  ill  khid,  ahd  fh^  pariAioners  agreed  to 
f^  him  Ss.  in  tk^  potidd  oti  the  poofs  rates.  Many  of  them  sign- 
ed this  agttdement,  aiid  the  Oc<hipiei*s  have  tiow  found,  that  the 
tbeto  liccuplets  bad  hot  th^  precautiofa  to  save  themselves  with 
fttStMCt  to  tb#  Ahci^Bt  moduies.  The  phrase  '<  3^.  in  lieu  of  tithes,'' 
iMves  k  dMblfol  Whether  it  #^  nieatit  for  tithes  in  kind  alone,  o# 
Sar  tith^  in  kidd,  hidndtn^  the  ibon^y  payments,  which  one  must 
pot  a  (sOiMmeticm  upon  firo^  drcuitistances.  It  is  stated,  truly, 
that  wtaifr  AtihS  h  a  dedi^  ^descriptive  right,  a  contrary  usage  for  a 
l^ete  l^tfigth  (if  tfatl^,  evt^  MH  user  ftoin  tlie  thne  of  Hen.  8.  would 
iiot  afiedC  k  igifii^ApA^^  right  "this  ptopositibn,  however,  is  only 
apf^liofbte  to  a  tight  debHy  established,  atid  #hen  th*t  which  es- 
tabUsh^  it  vA  &/kYf  cdulfiik>n  iisdige,  the  quei^tioh  is  whedier  subset 
qmni  asage  iMill  im  d^eet  the  j5rescriplioti.  Ther^  is  then  a  clear 
ttt»g^  titltil  1779;  111  17^6  Mr.  JFTbnt^  died,  and  on  his  deadi, 
Mr.  ^4^,  A  pafty  ti^  ^  other  suit,  succeeded,  and  he  being  dis- 
fliltiafi^  With  fllfe  Si.  ill  the  t>ound,  some  of  the  parishioners  agreed 
to  give  hifti  4^.  edi ;  iind  then  an  itnportant  document  (a%  important 
dii  ltt«dMt  of  i  mhff^  phrase,  is  prodticed ;  it  raises  great  difficulties 
itith  the  p^i'ifthiohers,  the  doubt  is,  ^heiher  the  tnoduses  are  included 
in  dNr  Instfunieiit,  and  t  thitik  ttiyself,  tliat  the  language  is  equivocal, 
tkkt  ligrMtittittft  states,  tttet  if  ahy  person  refuses  to  sign  the  agree- 
i&ent)  ih^  i^^cto^  is  ^  to  take  such  perton  or  person's  tithes  in  kind.'* 
It  h  ib^Hl&ihly  v6ry  i!rnportatat  Evidence,  but  not  condusive,  it  majr 
baiV^  bMh  meant  in  terrorentj  it  may  b^  subject  to  lithitation  of  such 
dthes  in  kind,  as  were  rdndered  in  kind.  I  cannot  allow  this  single 
phrase  to  decide  the  balance  of  evidence  on  either  side ;  on  the  whole, 
I  cannot  decree  against  the  moduses  without  sending  them  to  an  issue, 
if  the  evidence  were  the  ^ame  flrom  1 779,  as  before,  I  should  have 
no  doafo  about  IStabliShhig  tb'<»itf,  but  the  parishioners  by  their 
own  iAi8iHBmig(im«lft  htft^  bl^tight  the  thddttses  into  jeopardy. 

Issues  directed  to  try  the  Tnoduses^  as  laid  in  the  answer. 


A.....>      .^      •^...  ^      .  >*♦  ♦...«..«  U. 


(a)  Hie  ■greement  befc#«eii  fhef  rebtdr  aitd  pi&ristuaneirs,    riaied  in  tbe  Appendik  to 
the  p]aiiitia'*s  cim  in  tbe  Moufe  ct  Lords. 
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ANCIENT  CANONS  RESPflCTING  TITHES,  (a) 


De  decimis  et  oblationibus.     [Lyndewode»  fo.  94«] 
Symon  Mepham^  Cantuar.  Archiep. 

Quia  quidam  maledictionis  filii  in  nubentium  solenniis :  purlfi- 
cationibus  mulierum :  mortuorum  exequiis  et  aliis  in  quibus  ipse 
dominus  in  ministrorum  suorum  personis  solebat  oblationem  liba- 
mine  populariter  honorari  ad  unius  denarii  vel  alteritis  noiodioe 
quautitatis  oblationem,  devotionem  popQli  restringere  sunt  mditi; 
residuum  oblationis  fidelium  suis  pro  libito  vel  alienis  usibiis  mnl-; 
totiens  applicantes.  alii  vero  non  attendentes  quod  dominus  omni- 
potens  cujus  est  terra  et  plenitudo  ejus  et  universi  qui  habitant  in 
ea  decimas  in  signum  universalis  dominii  sibi  reddi  pneoqierit  et 
pro  suo  cultu  easdem  clericis  assignavit  aliquando  malidose  impe- 
diunt  impedirive  &ciunt,  vel  procurant  viros  ecclesiasticos  ad  qnoa 
spectat  perceptio  decimarum,  vel  servitores  quo  minus  liberam 
ingressum  et  egressum  in  prediis  et  a  prediis  de  quibus  hojosmodi 
decimse  proveniunt  habere  possint  pro  ipsis  decimis  oolligendis 
custodiendis,  vel  quo  voluerunt  abducendis.  alii  edam  cirochece  vel 
calige  sen  quicqu^m  aliud  eis  dentur  sen  promittantur  decimas  htt-> 
jusmodi  asportant  et  consumunt  asportarive  et  consumi  iadunt  seu 
aliquod  damnum  inferunt  inferrive  faciunt  in  eisdem.  Nos  igitnr 
perversorum  damnabilibus  conciliis  salubre  remedium  imponere 
cupientes  nichil  novum  statuentes  :  sed  antiquorum  canonum  sta- 
tuta  in  medium  deducentes  universos  et  singulos  hujusmodi  instil 
gatores  impeditores  et  alios  supra  dictos  per  quorum  nqihaodas 
macbinationes  ecclesiis  vel  eorum  rectoribus  seu  vicariis  aut  minis- 
tris  quicquam  damni  infertur  aut  subtrahitur  honoris  aut  conunodi 
consueti  presentis  declarationem  concilii  declaramus  et  proann- 
ciamus  omnes  et  singulos  in  premissis  vel  eorum  aliquos  in  poste- 
rum  delinquentes  vinculo  majoris  excommunicationls  involvi  reser- 
vata  loci  diocesano  eorum  absolutione  praeterquam  in  mortis  arti- 
culoquousque  ipsorum  ministerio  in  contrarium  laborantium  ecclesiis 
fuerit  popularis  devotio  efBcaciter  restituta;  ac  viris  ecclesiastids 
.sic  lesis  de  hujusmodi  excessibus  plenarie  fuerit  satisiactum. 

Jolmnnes  StrcUforcL  [Lyndewode,  fo.  95,] 

Erroris  damnabilis  devio  exqscati  suarum  animarum  excidia  noa 
devitant  dum  frugum  suarum  decimam  garbam  solventes  pro  labore 

*      ■  "  — —  ■-  ■       ■        ■   ■  -         —  -  ■       ■ 

(a)  The  Editor  lias  thought  that  these  ancient    nature,  sinoe  much  of  our  tithe-law  b  fbundedL 
canons,  though  not  affording  a  very  favourable    upon  them,  or  stiU  more  ancieBt  canons,  firoBEt 
specimen  of  the  temper  of  the  churchmen  of  the  '  whfcb  these  are  bocrowed.  '  . 
time,  would  be  usefully  added  to  a  work  of  this 
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metentibas  ea  rninime-  computata  non  absque  errore  calcoli  pra 
decimi  undecimain  solvant  garbam  contendentes  se  mercenariis 
de  frugibus  noa  decimads  posse  pro  autumpali  labore  potissime 
ante  decimationem  solvere  mercedem  novi  testament!  et  veteris  im- 
perium  contemnentes.  Quorundam  etiam  laicorum  supersticiosa 
malkia  noviter  adinvenit  qui  cum  garbas  aliquas  dedmales  non  tamen 
signatas  pro  decimb  in  suis  terris  dimittunt  inservientes  viro- 
mm  ecclesiasticorum  garbas  aut  alias  res  de  decimis  sic  dimissis 
nomine  decime  abducentes  et  asportantes  sceleratos  exclamant 
eosque  arrestari  seu  attacbiari  &ciunt  sicut  fures  ac  ipsos  et 
eorum  dominos  propter  asportationem  et  abductionem  decimar' 
hujusmodi  infestant  et  multipliciter  inquietant.  Ipsorum  edam 
aliqui  pro  eo,.  qui  garbarum  et  feni  seu  rerum  aliarum  decime  per 
solum  eorum  ducuntur.viros  ecclesiasticos  et  eorum  ministros  in 
foro.seculari  impjacitant  et  gravibus  faUgant  laboribus  et  expensis. 
alii  prsterea  vias  et  itinera  in  predia  et  a  prediis  per  que  decimas 
oportet  seu  ipse  consueverunt  abduci  et  per  longos  circuitus  exhi- 
bent  et  per.  ea.tantum  decimi^  ducentes  sinunt  transire  seu  duci, 
vehicula  difficulter  contra  ecclesiasticam  libertatem. .  Quidam  insu- 
per  garbas  expositas  et  assignatas  pro.  decima  non  permittunt  a 
suis  torris  abduci  quamdiu  in  illis  quicquam  de  bladis  remanet 
eorundem ;  sed  ipsos  scienter  tolerant  a  suis  et  aliorum  animalibus 
conteri  et  oonsumi ;  et  circa  decimarum  prestationem  collectionem 
et  abduodonem  earura  impedimenta  muldmoda  inferunt  et  inferri 
faciunt;  ac  procurant  in  libertatum  ac  jurium  ecdesiasdcorum  vio- 
lationem  et  prejudicium  manifestum  suarum  que  periculum  anima- 
rum  nos  igitur,  &c. 

Idem.  [Lyndewode»  fo.  96.] 
,  QuAMQUAM  exsolvendbus  bene  decimas  deus  frugum  omnium 
abundantiam  et  possessionum  promiserit  ubertatem :  tamen  dolen- 
ter  referimus  quod  nonnuUi  nostre  provincie  contra  testamenti  vete- 
ris atque  novi  doctrinam  de  sylvis  suis  ceduis  et  lignis  arborum  ce- 
duarum  excisio  circa  que  minus  quam  circa  fructus  agrorum  labo- 
ris  impendunt  decimas  deo  et  ecclesiis  quibus  debentur  notorie 
propter  hoc  quod  ipsas  in  prseteritum  non  dederunt  solvere  con- 
tradicunt  quod  esdmant  idcirco  licere  quia  legem  moris  de  longa 
invaluisse  consuetudine  arbitrantur:  indubium  etiam  revocantes 
quid  sylva  cedua  sit  censenda;  Nos  igitur  advertentes  quod  si  sua 
pordone  ecclesia  sit  defraudata  diudne  crimen  non  minuetur  sed 
augetur,  ac  .fames  et  penuria  omniumq'  rerum  egestas  opprimunt 
bene  decimas  non  solventes  hujusmodi  dedaramus  provisione  con- 
cilii  silvam  .ceduam  illam  fore  que  cujuscuuque  existens  generis 
arborum  .in  hoc.habetur  ut  cedatur  atque  edam  succisa  rursus  ex 
atirpibus  aut  radicibus.  renascitur  ac.ec  ea.decimam  utpote  realem 
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eft  predkfem  pavocbiidibus  iat  matvicttns  eodeiiia  pgraolgcwfam 
necnon  silvaruin  pogoeoooffas  hujttBmcMii  ft  prcrtBtimmm  cbcuBttrnm 
lignoram  ipsorum  excisorwii  ia  eis  4ciit  fieni  et  faladoBam  omii 
censura  eodenastica  fore  canonice  covnpelleDdoi. 

Bobertus  Windds^,  Ca^ivar.  Archiep.    [Ljndewodc^  fo.  970 

QuoNiAM  im>pter  diversas  oxisiietudiiieB  in  petendoikciiBas  pn^ 
diversas  ecclesias  inter  rectores  ecclesiATum  et  parrodmuioa  snos 
rixe  contentiones  scandala  et  odia  maxima  muhotkna  ^riuntar. 
Volamns  et  statuimus  qaod  in  cunctb  ecclesiia  Omtmnms. 
vincia  coDstitutis  uniformis  sit  petitio  dedmafviii  et 
ecclesiaruni.  Imprimis  volumus  <]aod  decime  frogifaua  hoq  dedqp* 
tis  expensis  integre  et  sine  aliqua  diminntioiie  aplvi^itiar.  et  4e  frfio- 
tibus  arborum  et  de  seminibus  omnibus  et  fle  hecbis  orttuum  uU 


Volumus  et  statuimus  etiam  qeod  dedme  d»  fen  nlwc— qi  cres- 
cent sive  in  magms  pratis  sive  in  parvis  sive  in  chxmpis  wgmitt^ 
et  prout  expert  ecdesie  persolTantur.  De  nutrinentis  an^pn 
nudium  sdlioet  de  agnis  statairavs  qaod  pf»  aex  agnia  el  ittbi 
oboli  dentur  pro  dedmd.  Si  septem  aint  agai  iii  imM>er»4Kfliiinm 
agnus  detur  pro  decimA  rectori,  ita  tamoi  quqd  reeloreederie  qai 
septimum  agnum  redpet  ^es  obolos  in  yecoHyeiMnrtieae  sdval  pav* 
rochismo  a  quo  decimam  Sam  recepit.  Qui  oatavwai  rtsepil  dot 
denarhim.  qui  vero  nonum  det  obolum  parrocImDa  vA  ^oEpeetA 
rector  usque  ad  alium  annum  don^  plenarie  dedmtnu  pgnuu  pba-* 
^  recipere  si  mabierit  et  qui  ita  ekpecM  semper  esagftt  aeomdm 
agnum  meliorem  yd  tertium  ad  minus  de  agnis  secoai^  anni,  at 
hoc  pro  expectatione  primi  anni  et  ita  intelligendum  est  de  dedma 
lane  sed  si  oves  aKbi  in  hyeme  et  aHbi  in  estate  nutriantor  diyi- 
denda  est  dedma.  similiter  si  quis  medio  tempofa  emeril  ▼«! 
diderit  oves  et  certum  sit  a  qua  parrockia  91e  ovas  veaemt 
dem  dividenda  est  dedma  sicut  de  re  que  seqiutur  duo  ^ooMdlia 
si  autem  incertum  fuerit  habeat  ilia  ecdesia  totam  decinaii 
cujus  limites  tempore  tonsionis  inteniuntur;  De  hda  inevo 
mus  quod  decima  soWatur  dum  dnrat  videlieet  de  oaaao  tagm  a«o  at 
de  lacte  in  antumno  et  hyeme ;  nisi  parrodiiani  velpit  pao  taUbvi 
facere  competentem  redemptionem  et  hoc  ad  Womm^  dedoie  at 
commodum  ecdesie  de  proventibus  autem  molendmoram  Wbim 
quod  decime  ^deliter  et  integre  solrantur  de  pasturis  ai^am  at 
pascuis  tam  non  communibus  quam  communibus  statnimiia  caod 
dedme  fidditer  persolvantur  et  hoc  per  numerum  animalinm 
et  dierum  ut  expedtt  ecdesie.  De  ptscati<Hiibus  et  apibus  sieiit  da 
omnibus  aliis  bonis  juste  acquisitis  que  renoTanter  per  aonam  ala^ 
tuimus  quod  decime  solvantur  et  exigantur  debito  modb.  Ststoi* 
mus  etiam  quod  decime  {lersondes  sdrantur  de  avtlfidlnis^ 
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cntoribtis  scilicet  de  }ncit>  negociadonis,  similiter  de  carpentariis 
fabris  cementariis  textor3)us  pandoxatricibus  et  omnibus  afin  ope- 
rariis:  stipehdiariis  ut  videlicet  dent  decimas  de  stipendiis  i$uis  nisi 
stipendiarii  ipsi  aiiquid  certum  velint  dare  ad  opus  Tel  ad  himen 
ecdesie  si  rectori  ipsius  ecclesie  placuerit.  In  pethione  auteni 
principalis  legati  vdlumus  quod  consuetudo  provincie  cum  posses* 
stone  ecclesie  observetiir  ita  quod  rector  eccledt  si  fuerit  yd  yicai- 
rius  in  petitione  sua  vel  capdlanus  annuus  deum  in  petitione  iUa 
habeat  pre  oculis.     Sed  quoniam  &c  Slc 

(Then  follows  a  declaration  of  religious  penalties  on  those  who 
do  not  pay  their  tithes,  and  on  such  of  the  clergy  as  from  fear  or 
favour  neglect  effectually  to  claim  them.) 

Idem.  [Lyndewode^  fb.  100-3 

Quoniam  ut  audivimus  super  decimis  et  nutrimentis  animalium 
inter  ecclesiarum  rectores  propter  amotiones  pecorum  ad  diversa- 
rum  parrochiarum  pasturas  diversis  anni  temporibus  contentiones 
mukimode  oriuntur.  Nos  igitur  viam  pacis  preparare  volentes 
statuendo  diffinimus  et  diBSniendo  statuimus  quod  ad  ecclesias  in 
quarum  parrochiis  oves  a  tempore  tonsionis  usque  ad  festum  sancti 
Ulartini  in  hyeme  continue  pascuntur  et  cubant  decima  lane  lactis 
et  case!  ejusdem  temporis  licet  postea  amote  fiierint  ab  ilia  par- 
rochia  et  alibi  tondeantur  intcgre  persolvantur  et  ne  fraus  fiat  in 
cosu  precipimus  quod  antequam  oves  amoveantur  a  pasturb  vel 
etiam  distrahantur  ecclesiarum  rectoribus  sufBcienter  desolvenda 
decima  caveatur.  Quod  si  infra  predictum  tempus  ad  diversarum 
parrochiarum  pasturam  trans&rantur ;  quelibet  ecclesia  pro  rata 
temporis  portione  decimam  percipiet  earundem  minori  trifi[inta 
dierum  spacio  in  rata  tempons  minime  computando.  si  vero  per 
totum  tempus  predictum  cubant  in  una  parrochia  et  pascantur 
continue  in  alia  inter  ipsas  ecclesias  decitna  dividatur.  Quod  si 
post  festum  sancti  Martini  ducantur  ad  pascua  aliena  et  usque  ad 
tempus  tonsionis  in  una  vel  diversis  parrochiis  sive  in  prbpriis 
pasturis  dominorum  suorum  sive  alterius  cujuscunque  pascant 
habitatione  ad  numerum  ovium  pascua  estimentur  et  secundum 
estimationem  pascuorum  ab  eorum  dominis  exigantur  dedme. 
decima  vero  lactis  et  casei  de  vaccis  et  capris  provenientes  ubi 
cubant  et  pascuntur  ibi  solvantur.  alioquin  si  cubant  in  una  par- 
rochia et  pascuntur  in  alia  parrochia  decima  inter  rectores  divi- 
datur. agni  vero  vituli  pulli  equi  et  alii  fetus  decimales  habita 
ratione  ad  loca  diversa  ubi  gignuntur  oriuntur  et  nutriuntur  et 
ad  moram  quam .  traxerint  in  eisdem  particulariter  decimentur. 
quid  vero  pro  decima  debeatur  ubi  lac  propter  paucitatem  vacca- 
rum  vel  ovium  ad  caseum  faciendum   non   suffidt  et  quod  pro 

agnis  vitnlis  puUis  equinis  velleribus  aucis   aut  aliis  hnjusmodi 

18 
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de  quibus  pn^ter  eorum  modicitatem  decima  certa  dari  non  po- 
test consuetudini  locorum  duximus  relinquendam.  Item  precipi- 
mils  quod  si  quis  post  festum  sancti  Martini  oves  occiderit  vel  si 
oves  quovis  casu  fortuito  moveantur  decimam  legitimam  parochiali 
ecclesise  solvere  non  postponant :  et  si  oves  extraneee  in  alicujus 
parocbia  tondeantur  decima  ibidem  tradetur  rectori  ecclesias  nisi 
sufficienter  doceri  posset  quod  pro  decimis  sit  alibi  satis&ctam  ut 
solutionem  ibidem  &ciendam  modo  legitimo  valeat  impediie. 

Idem.    [Lyndewode,  £>•  101.] 

Sancta  ecdesia  et  infira.  Cum  sacro  eloquio  jubente  de  omnibus 
•  quae  novantur  per  annum  nullo  tempore  excluso  decimae  sunt  cam 
omni  integntBiXe  et  absque  diminutione  solvendas :  licet  atque  unir 
cuique  capellano  parrocfaiali  rectori  sive  vicario  parrochianos  sues 
per  censuram  ecclesiasticum  ad  solutionem  decimarum  compellere 
omnibus  et  singulis  rectoribus  vicariis  et  capellanb  parrochialibns 
et  ecclesiarum  parrochialium  curatis  per  nostram  provinciam  ocm- 
sdtuds  in  ^rtute  obedientie  mandamus  firmiter  injungentes  qua- 
tinus  diligenter  moneant,  et  efficaciter  inducant  et  quillbet  ipeo- 
rum  in  parrochia  sua  moneat  et  inducat  quod  predicti  parrochiani 
omnes  et  singuli  integre  et  sine  diminutione  decimas  inferius  anno- 
tatas  ecdesiis  suis  persolvant  scilicet  decimam  lactis  a  primo  tem- 
poris  sue  novationis;  tam  mense  augusti  quam  aliis  mensibus  de 
proventibus  eUam  boscorum  pannagiis  silvarum  et  ceterarum  arbo- 
rum  sive  dantur  vivariorum  stagnorum  arborum  pecorum  colum- 
barum  seminum  fructuum  et  bestiarum  quarenarium  aucopitii 
ortorum  curtilagiorum  lane  lini  vini  et  grani  turbarum  in  locis 
quibus  &bricantur  et  fodiuntur;  cignorum  caponum  aucanun  et 
anatum  ovorum  thenecii  agrorum  apum  mellis  et  cere;  molendi- 
norum  venationum  artificiorum  et  negociationum  necnon  agnorum 
vitulorum  pullorum  equorum  secundum  eorum  valorem  et  om- 
nium proventuum  rerum  aliarum  de  cetero  satisladant  com- 
petenter  ecdesiis ;  quibus  de  jure  tenentnr  nullis  expensis  ratione 
prestadonis  decimarum  deductb  seu  retends  nisi  tantum  de  pres- 
tatione  decimarum  artificiorum  et  negociationum.  Quod  si  moni- 
tionibus  suis  parere  contempserint,  ice 
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5  Geo.  IV.   A.  D.  1824.    Cane. 


Pratt  w.  Canham.    [M.S.](a)  -^Mg-  is* 

This  bill,  filed  by  the  plaintiff  as  lessee  of  one  moietjr,  and  tenant  2V.  srvm, 
of  the  freehold  of  the  other  moiety  of  the  rectory  oiFordham^  in      '^^'' 
the  county  of  Ncrfblky  prayed  an  account  of  titheable  matters  ^"^^^ 
and  thmgs  had  and  taken  from  the  fiurm  and  lands  occupied  by  the  c.197.  %.s. 
defisndant  since  the  year  ISOSy  and  concluded  by  waving  penalties  ^2^!|^ 
and  forfeiture.  naitifli  in 

The  answer,  amongstother  things,  stated,  that  the  defendant  was  S^^ 
at  all  times  ready  and  willing  to  have  accounted  to  the  plaintiff  for  "j^^^ 
one  moiety  {b)  of  the  tithes  of  such  titheable  matters  and  things  as  the  ttdin  to  riz 
said  plaintiff  was  entitled  to,  or  in  respect  of  which  he  had  a  legal  V^^^ 
right  and  demand,  and  the  demand  qfwhichwas  notbarred  by  length  adtneir. 
oftime^  but  that  the  said  plaintiff  refused  to  accept  the  same,  insist-  j^^^J^J^ 
ing  that  he  was  entitied  to  the  whole  of  such  tithes.  to  pqr  witb> 

That  the  defendant  had  at  various  times  respectively  and  within  ^^,^]^^ 
the  space  of  six  years  before  the  filing  of  the  bill  acknowledged  or  nme  cUine 
confessed  to  various  persons,  that  a  moiety  of  tiie  said  tithes,  but  no  ^^^tdbt 
other  part  of  the  said  tithes,  since  the  year  1805  have  remained  un-  im^  tiie 
paid,  and  that  such  moiety  only  of  the  said  tithes,  but  not  the  whole  Swpniiatg^^ 
part  thereof  hath  remained  due  to  the  plaintiff. 

But  that  at  the  time  when  he  made  such  acknowledgements  as 
aforesaid,  he  was  not  apprized,  except,  ftc,  of  the  existence  of  the 
act  of  parliament  afler  mentioned,  and  that  he  ought  not  therefore, 
to  be  in  any  manner  prejudiced  or  affected  by  such  acknowledge- 
ments or  confessions. 

Submitted,  that  for  the  reasons,  and  under  the  circumstances 
aforesaid,  he  ought  not  to  account  for  a  greater  portion  than  for 
one  moiety  accrued  ^ince  and  in  the  year  1815. 

The  answer  afterwards  referred  to  the  statute  M  Geo,  S.  c.  127. 
s.  5.  whereby  it  was  enacted  that  after  the  passing  of  the  act  no 
action  should  be  brought  for  the  recovery  6i  am/  .'penalty  for  the  not 
setting  out  tithes^  nor  amf  suit  instituted  in  amf  court  of  equity^  or  amf 
ecclesiastical  courts  to  recover  the  value  of  aty  tithes^  unless  such  ac- 
tion should  be  brought,  or  such  suit  should  be  commenced  within 
six  years  from  the  time  when  such  tithes  became  due ;  and  then 
insisted  on  the  statute  as  a  bar  to  so  much  of  the  discovery  and  re» 
lief  sought  by  the  bill,  as  sought  any  account  of  any  titheable  mat- 
ters and  things  had  and  taken,  except  for  six  years  prior  to  the 
fiUngofthebilL 


(a)  The  Editor  it  indebted  to  Mr.  Jacob,  for        (»)  The  title  to  the  ficebold  moiety  ww  dained 
the  uie  of  fab  briefy  end  the  notes  indoncd  on  it    by  the  ddendant. 
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Home,  Boteler  and  Jaccbj  for  the  plaintiff. 

Martin^  Shadwell  and  PhiOimore^  for  the  defendant. 

The  Master  of  the  RoUsy  {Lord  Giffbrd.)    The  next  question  b 
upon  the  statute :  the  defendant  sajs,  he  is  protected  by  it  from 
accounting  except  for  six  years  before  the  filing  the  bill ;  in  answer 
to  this  the  plaintiff  rdies  upon  acknowledgements,  and  offers  to  ac- 
count within  the  six  years,  and  it  is  argued  by  analogy  to  the  sta- 
tute of  limitations  in  actions  of  assumpsit,  tbat  these  acknoirfedge- 
ments  and  offers  will  take  the  case  out  of  ^e  statute.     Now  die 
principle  of  the  decisions  at  law  is  this :  when  a  debt  is  oonbnacted 
the  law  implies  a  promise  to  pay,  and  an  acknowledgement  within 
six  years  raises  a  promise,  but  this  principle  does  not  i^ply  to  other 
actions  as  for  a  tort,  &c.    No  action  for  a  penalty  after  six  years 
would  be  upon  an  acknowledgement,  and  if  no  lustion  it  is  difficuh 
to  say  that  a  suit  shall  lie.     Now  the  tithes  in  question  became  due 
before  the  six  years,  and  the  same  dause  which  limits  the  suit,  also 
limits  the  action  for  the  penalty.     I  think,  therefore^  that  the  defen- 
dant b  not  bound  to  account  b^ond  six  years. 


WMk 


INDEX. 


Acorns. 

A  CORNS  are  tithablc  ;  but  no  tithe 
is  due  for    acorns  eaten    by  the 
owner's  pigs ;  but  only  when  they  are 
gathered  and  sold.  Anmi,  p.  428. 


Aftermath. 

1.  When  the  occupier  makes  the  first 
vesture  into  hay^  and  pays  the  tenth 
cock ;  this  is  a  good  discharge  of 
tithe  of  aftermath.  Aubrey  y.  John- 
sofiy  47S.  n. 

2.  And  a  prescription  that  where  the 
grass  grows  in  a  wet  place»  the  occu- 
pier, in  consideration  of  carrying  it 
out  of  the  watery  ground,  and  making 
it  into  hay,  is  dischfirged  of  tithe 
of  aftermathy  is  good.    Id.  477. 

3.  But  where  there  is  no  prescription 
or  custom  in  discharge,  tithe  of 
aftermath  is  due  of  common  right. 
Margetts  v.  Butcher^  531. 

4.  But  where  meadow  grounds  have 
paid  tithe  of  hay,  they  shall  not  be 
liable  to  an  agistment  tithe  for  cattle 
depastured  on  the  aftermath.  Ayd 
Y.  Flower^  613.;  so  that  there  is  a 
difference  between  the  aftermath 
cut  and  depastured,  Franklyn  v.  the 
Matter y  SfC.  of  St.  CVoiar,  629.  And 
vide  Batchelior  v.  Smallcombey  1864. 

5.  A  custom  to  discharge  the  latter 
mowth  of  clover  grass  from  tithe,  in 
consideration    of  the    parishioner's 
making  the  first  mowth  mto  grass  of  J 
equal  cocks  at  his  own  expense,  and  [ 
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setting  out  the  tenth  cock,  is  good. 
Durrani  v.  Booty,  578. 

6.  When  grass  has  been  cut  for  hay, 
no  tithe  is  due  for  the  after-pasture. 
Ellis  Y.  Saul,  1326.  1355.  Vide 
Agistment,  4.  5. 10* 


Agistment. 

1.  Agistment  tithe  is  the  tithe  of  th]e 
herbage  eaten  by  cattle  not  tithable; 
it  is  not  tithe  of  the  improvement  of 
the  catUe.  Mis  v.  Saul  1329. 1335. 
Vide  1447. 

2.  Agistment  is  a  predial,  not  a  mixt 
tithe.  Scarr  v.  Trinity  CaUege^ 
1445. 

3.  The  demand  for  agistment  tithe 
should  be  against  the  occupier,  not 
against  the  owner  of  the  beasts,  627. 
n.  Kirskato  v.  Isles,  859.  Under- 
mood  V.  Gibbon^  1584. 

4.  Land  which  has  paid  tithe  of  hay, 
shall  not  be  charged  with  an  agist- 
ment tithe  the  same  year^  Grenc  v. 
Austen,  Yelv,  86.  227-  See  After- 
math, 6.  Baichellor  v.*Smallcombe, 
1864. 

5.  An  agistment  tithe  is  not  due  for 
sheep  depastured  on  lands  which 
have  paid  tithes  of  hay  or  corn  the 
same  year.     Chapman  v.  Keep,  779. 

6*  ^Complaint  of  the  commons,  that  the 
clergy  claimed  agistment  tithe  of 
lands,  where  they  had  taken  tithe  of 
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lambs,  &c.  pastured  on  the  same 
lands.  2  if.  4.  -Roi.  Par/.  No,  9S. 
A.  D.  1400.  12. 

7.  For  beasts  agisted  for  hire,  or  for 
dry  cattle  depastured  to  be  sold; 
tithes  shall  be  paid.  Sherington  v. 
lieetmod,  475.  189. 

8.  But  for  dry  cattle  reared  for  the 
plough,  or  to  be  expended^  in  the 
nouse,  no  tidies  shall  be  paid.  Id. 
ibid.     Vide  infra  U. 

9.  A  custom  to  render  no  tithe  for 
young  cattle  reared  for  plough  or 
pail,  IS  good.  Green  y.  Hun^  702. 
216. 

10.  Meadow  grounds,  which  have  paid 
tithe  of  hay,  are  not  afterwards  liable 
to  an  agistment  tithe.  Ayd.  y.  Flotoery 
613.  Vid.  Fisher  v.  Leaman,  626. 
See  Aftermath,  6. 

11.  Tithe  is  not  due  for  the  agistment 
of  cattle  fed,  and  killed  by  the  occu- 
pier for  the  use  of  his  family.  Hele 
y.  Braggt  861.    See  supra  6. 

12.  Whether  for  the  agistment  of  coach 
and  saddle  horses  ?  Semble,  Thorpe 
V.  Bendhmes,  899.  Not,  if  used  for 
ld>our.    Hampton  v.  Wiittf  286. 

IS.  Agistment  tithe  is  not  due  for  sad- 
dle horses,  or  horses  used  merely  for 
pleasure.  PothiU  v.  May,  1571. 
Vndermoqd  v.  Gibbony  1582. 

14f.  Agistment  tithe  is  due  for  beasts  of 
the  plough,  if  they  are  used  in  an- 
other parish.  Bosmorth  V.  Limbricky 
1110. 

15.  For  beasts  ^rmer/y  used  for  the 
plough,  for  the  time  they  are  grazed 
and  fetted  for  sale,  tithes  are  due. 
Sandys  v.  Eastmond^  558. 

16.  Tithe  sfiall  be  paid  for  the  agist- 
ment of  yearlings,  being  a  new  in- 
crease.   Baker  y.  Sweety  629. 

17.  Sheep  kept  principally  for  the  sake 
of  folcBng,  if  sold  out  of  the  parish 
before  shearing  time,  shall  pay  agist- 
ment tithe.    Howes  y.  Carter,  1424. 

18.  Tithes  are  payable  for  herbage 
eaten  by  the  horses  of  travellers,  by 


the  occupiers  of  the  land.    GuSheri 
v.  Ecerdey,  502. 

19.  Where  the  occupier  sows  turnips* 
though  on  fallow  ground,  and  then 
agists  the  sheep  of  a  stranger,  or  fat- 
tens his  own  and  sells  them,  he  shall 
pay  tithes  for  the  herbage  or  agists 
ment  Danid  v.  TuffnaUySSl.  Fid. 
Sheep,  4,  5. ' 

20.  Whether  tithe  herbage  shall  be 
paid  for  sheep  which  have  been 
shorn  in  the  parish,  and  paid  tithes 
of  wool  there,  when  they  are  remov- 
ed into  another  parish  before  the 
next  shearing  time?  Poor  v.  Sgf- 
fRour,  715,  et  vid.  1029,  »i  notisj  et 
Ryder  v.  Goulds  827.  HaU  v.  MalOy, 
1888^ 

21.  Horses  kept  on  one  farm  for  its 
cultivation,  and  used  occasionally  on 
another  farm  in  a  difierent  pari^ 
shall  not  pay  agistment  tithe ;  other- 
wise, it  seems,  if  habitually  so  used. 
Filevoood  v.  BuUon,  1424. 

22.  Agistment  tithes  are  payable  for 
sheep  depastured  after  shearing  time, 
and  sola  off  or  taken  out  of  the 
parish,  before  the  next  shearing  day, 
though  the  sheep  so  sold  or  disposed 
of,  be  immediately  succeeded  by 
others,  and  the  flock,  at  the  next 
shearing  day,  consist  of  the  same 
number  it  83a  at  the  last.  Bateman  v. 
Aistroppe,  1048.  Ryder y.  Gould^SSn. 

23.  Wliere  the  number  or  kinds  of  cat- 
tle agisted  could  not  be  ascertained, 
a  per  centage  in  the  pound  on  the 
rent  was  allowed.    Johnson  v.  JRbr- 

'  brace,  660. 

24.  Where  the  sheep  are  agisted  part 
of  the  year  on  a  common  in  om 
parish  appurtenant  to  a  farm  in  aiuh 
ther  pansn,  an  agistment  tithe  is  not 
due  to  the  parson  of  the  former, 
though  l^e  sheep  be  all  shorn  in,  and 
the  tithe  of  wool  wholly  paid  to  the 
parson,  of  the  latter.  jE2fo  v.  Femmr, 

1022. 

25.  But,  if  a  man  holds  a  farm,  and  lives 
in  the  parish  of  A^  and  holds  other 
lands  quite  distinct  from,  and  inde- 

I     pendent  of,  his  farm,  and  no  way  ex- 
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emptedy  in  the  parish  of  B*y  and  de- 
pastures his  sheep  upon  the  lands  in 
that  parish,  but  shears  them  in  A^ 
the  parson  of  B.  shall  have  an  agist- 
ment tithe ;  id.  1026.  Scales  v.  Zaw- 
ther,  1029,  in  noHs.  Vid.  Hatfield  y. 
Ravaling^  lOSO,  in  notis. 

26.  A  modus  of  one  penny  for  every 
sheep,  and  a  half-penny  for  every 
lamb  brought  into  the  parish  after 
CandlemaSy  and  sold  out  before 
shearing  time,  is  not  an  agistment^ 
but  a  toool  modus.  Gamons  v.  Bar- 
nard, 1462. 1468. 

27*  A  custom  to  pay  four-pence  an 
acre,  jn  lieu  of  the  agistment  tithe  of 
barren  cattle  above  a  year  old,  if  fed 
one  month  in  the  parish,  is  good. 
Bateman  v.  Aistroppe,  1048. 

28.  A  custom  to  pay  three-pence  a 
head  for  sheep  a^sted  between  Can^ 
dlemas  and  shearing  day,  and  a  fleece 
of  every  hundred,  every  month  for 
all  sheep  brought  into  the  parish 
after  the  2d  of  February y  and  shorn, 
therein,  is  bad.  Bateman  v.  Ais- 
troppe,  1048.     Vide  Custom. 

29.  A  bill  for  agistment  tithe  must  de- 
mand it  for  sheep  expressly,  otherwise 
the  defendant  is  not  bound  to  answer 
as  to  sheep,  and  no  account  for  sheep 
will  be  airected.  Turner  v.  Wu- 
Hams,  1456.     Vide  BiU  for  Tithes. 

SOl  In  a  modus  for  agistment  tithe,  the 
time  to  be  covered  by  it  must  be 
shewn.     Warren  v.  Fisher,  1269. 

31.  Where  A*b  catUe  break  into  B'b 
close,  and  eat  the  grass,  though  for 
four  months,  no  tithe  is  due  for  the 
grass  so  eaten;  because  they  are 
trespassers.  Wilbraham  v.  Saunders, 
544. 

32.  Neither  a  hundred  nor  a  county 
can  prescribe  in  non-decimando,  for 
the  agistment  of  cattie.  Hicks  v. 
JVoodeson,  550. 

33.  Nor  parcel  of  a  hundred.  Smith 
v.  Johnson,  606.  Vid.  non-decimando, 
13,  14; 

34*  Agistment  tithe  is  not  within  the 
Btat.2&SEd.6.  c.l3.  ^.3.  EUis  v. 
Said^  1326.  1335.     Vid.  1447. 


Agreement. 

1.  A  parol  agreement  by  the  parson 
with  a  parishioner,  to  retain  his  tithes 
for  three  years,  is  good.  Keddin^- 
ton  V.  Adamson,  611.  Q.et  vid.  Wil" 
liams  V.  CuUum,  ii.  744.  Vid.  Hilton 
v.,  Heath,  845. 

2.  An  agreement  between  an  incum- 
bent ahd  his  parishioners  for  a  cer- 
tain pecuniary  compensation  in  lieu 
of  tithes  in  kind,  will  not  bind  his 
successor,  though  ratified  by  a  de- 
cree in  equity.  Attorney  General 
and  Blair  v.  Chclmley  and  others, 
914. 

3.  An  agreement  for  the  acceptance  of 
land  in  lieii  of  tithes,  though  con- 
firmed by  a  decree  in  equity,  is  not 
binding  on  the  succeeding  incum- 
bent, Uiough  sanctioned  b^  the  con- 
currence of  all  parties  interested. 
Jones  V.  Snono,  1199* 

4*  Where  the  lessee  of  tithes  agreed 
with  the  aamer  of  lands  for  certain 
collateral  considerations,  not  to  take 
tithes  in  kind  firom  the  tenants  for 
twelve  years ;  but  to  accept  a  rea- 
sonable composition,  not  exceeding 
Ss.  6d.per  acre,  and  thereto  bound 
himself  and  his  assigns ;  this  agree- 
ment was  held  void  nrom  the  uncer- 
tainty of  the  sum  to  be  pitid,  and  the 
under  lessee,  who  sued  the  tenant  of 
the  land  for  tithes  in  kind,  had  a  de- 
cree.   Brevier  v.  Hill,  1418. 

5.  To  a  libel  in  the  Spiritual  Court  for 
tithes,  the  occupier  may  plead  a 
parol  agreement  with  the  parson's 
agent  for  the  purchase  of  them,  and 
a  tender  of  the  mcmey ;  and  if  such 
plea  be  rejected,  a  prohibition  will 
be  granted.  Chavev.  Calmel,  926. 
Vi&  Composition. 

6.  The  right  of  a  lessee  by  parol  is  an 
indirect  titie  in  equity  through  the 
tithe  owner,  as  binding  on  his  con- 
science. BxMnson  y.  WHliamson, 
1986. 

7.  Such  parol  contracts  are  merely  per- 
sonal. Paynton  v.  Kii^,  1988.  Vide 
bill,  Recovery  of  Tidies. 

8.  Bill  by  a  lessee  by  parol  will  not 
lie  unless  the  impropriator  is  made  a 
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party,  for  the  lessee  has  no  title ;  on 
demurrer  on  that  ground,  bill  per- 
mitted to  be  amended.  Jackson  v. 
Benson^  2ffl^. 

Alien  Priories. 

)•  Suppressed.  Rot.  ParL  2  H.  5. 
No.  9.  A.  D.  141*.  16.  Vide  2017. 
With  an  exception  in  favour  of  the 
Master  and  College  of  Fotheringayy 

2.  Grant  of  them  by  the  king  in  fee. 
Rot.  Pari.  19  H.  6.  A.  D.  1440. 
19.20. 

8.  St.  John  of  Jertualem,  .— 
Knights  of,  suppressed.     82  H.  8. 
c.  24.  47. 

Answer. 

1.  An  answer  was  permitted  to  be 
amended,  by  increasing  the  number 
of 'acres,  mtx  issue*  joined,  upon 
payment  of  costs,  re-swearing  the 
answer,  and  taking  out  a  new  com- 
mission, at  the  defendant's  own  ex- 
pense; though  very  unusual.     Ber- 

^  ney  v.  CkamberSy  674.  But  refused 
in  a  subsequent  case^  b^ore  issue 
joined.    Ibid,  in  notis. 

2.  Where  an  answer  stated  a  pecuniary 
payment  of  so  much  for  a  yard  land, 
but  omitted  to  state  the  sum  payable 
for  a  fractional  part,  the  Court,  by 
the  consent  of  parties,  permitted  the 
answer  to  be  amended  in  that  parti- 
cular; but  expressed  their  disap- 
probation of  ^unending  answers  in 

'  general.     Willis  v.  F&vder^  1242. 

3.  It  is  sufficient  in  an  answer,  if  it  give 
the  plaintiff  notice  of  the  general  na- 
ture of  the  case  to  be  m^de  against 
him.    Baker  v.  AthiU,  1423. 

4.  And  a  trivial  incorrectness  in  setting 
out  the  tithe  of  wool,  and  for  which 
amends  had  been  tendered,  and  the 
non-payment  of  Easter  dues,  which 
we  re  never  demanded,  are  not  suffi- 
cient  to  prevent  a  till  from  being 
dis  mi  ssed.     Id.  ibid. 

5.  But    the  defendant  must  in  his  an-  | 


An^a>er. 

swer  give  such  a  description  of  the 
lands  covered  by  a  modiisj  as  the 
plaintiff  may  be  able  to  meet.  Wood 
V.  Wray,  1457. 

6.  An  objection  to  the  description  of 
the  lands,  in  respect  of  which  an  ex- 
emption from  tithes  is  claimed,  as 
insufficient  or  uncertain,  must  be 
made  by  way  of  exception  to  the 
answer;  it  comes  too  late  at  the 
hearing.  Sed  Q«.  Foxcroft  v.  Parish 
1529.  Vid.  Bill  for  Tithes,  13,  14, 
15,  16,  17,  18.  ^id.  Modiu  ded- 
mandi. 

7.  Not  correct  to  plead  that  by  a  cus- 
tom used  and  approved  in  P.  and 
nineteen  other  parishes,  no  tithe  of 
a  particular  kind  was  due  and  pay- 
able to  the  rector  of  P.  Page  ▼. 
Wilson,  2029. 

8.  A  general  allegation  in  the  answers, 
that  defendants  could  not  be  afiect- 
ed  by  the  notice  in  any  way,  is  not 
a  sufficient  intimation  to  the  piaintiC 
that  the  defendants  intended  to  rely 
on  the  insufficiency  of  the  notice  to 
determine  a  composition.  Bennet  v. 
NeaUy  1678. 

9.  The  answer  to  a  cross  bill  not  al- 
lowed to  be  read,  though  the  original 
bill  and  answer  was  read,  there  hav- 
ing been  no  further  proceedings  on 
the  cross  bill  and  answer.  Id.  Ibid. 

10.  Where  defendants  to  a  bill  for  tithes 
in  London,  did  not  by  their  answer 
state  customary  payments,  but 
adopted  ore  tenus  payments,  dis- 
closed by  the  answer  to  the  cross 
bill,  instead  of  moving  for  leave  to 
file  a  supplemental  answer,  issue  re- 
fused. The  Warden^  Sfc.  of  St. 
PauTs  V.  Kettle,  1709. 

11.  A  miller  must  set  out  in  his  answer 
to  a  bill  for  discovery  of  tithes,  the 
quantity  of  meal  ground,  but  need 
not  set  out  th§  price.  Chapman  r. 
PUchtr,  1658. 

12.  Wliat  is  the  real  nature  of  the  de- 
fence, whether  modus  or  composition 
real,  is  to  be  collected  from  the 
answer.  Ward'^.  Shepherd,  1795. 
Vide  Modus  decimandi,  Pk-actice. 
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Apples. 

Windfall  apples  are  tithable.   Lister  v. 
Foy,  579. 


Apportionment. 

1.  A  lease  for  years  of  tithes  by  a 
rector  havine  ceased  by  his  death, 
the  Succeeding  incumbent  received 
from  the  lessee  a  sum  of  money  as 
the  rent  due  for  the  whole  year,  in 
the  course  of  which  the  lessor  died. 
The  executor  of  the  lessor  is  entitled 
to  ibd  apportionment,  and  a  demur- 
rer to  his  bill  was  overruled.  Hatv- 
kins  V.  K^i/9  1627.  Composition 
apportioned  with  reference  to  the 
time  of  enjoyment.  Atftidey  v. 
fVordstiforth,  1709. 

2.  Compositibns  for  tithes  cease  on 
the  death  of  the  ineumbent  with 
whom  they  were  made,  as  to  the 
successor ;  but  if  the  successor  con- 
tinue to  receive  the  next  payment 
due  after  the  death  of  his  prede- 
cessor, he  can  only  be  accountable 
to  the  executors  for  such  portion  of 
it,  as  the  value  of  the  tithes,  if  paid 
in  kind,  accruing  due  between  the 
last  composition  received  by  the 
last  incumbent,  at  his  death  would 
have  amounted  to.  WUHavu  v. 
Pffwdl,  1647. 


Appropriation. 

1.  The  pope  in-  former  times,  as  su- 
preme ordinary,  without  the  bishop, 
by  the  assent  of  the  patron  made 
appropriations.  Grendon  ▼.  Bishop 
qfLincoltij  141. 

2.  And  now  the  king,  where  he  is  pa- 
tron, may  make  appropriation.  Id. 
142, 143. 

3.  But  where  he  is  not  patron,  the  king, 
ordinary,  and  patron,  mustall  concur. 
Id.  140,  14fl.  143. 145. 

4.  In  all  cases  of  appropriation,  the 
licence  shall  provide  tnat  a  conve- 
nient sum  be  paid  and  distributed 
▼early  of  the  profits  of  the  church, 
by  the  appropriator  and  his  succes- 


Appropriation. 

sors,  to  the  poor  parishioners;  andalso, 
that  the  vicar  be  well  and  sufficiently 
endowed.  15  i^.  2.  c.  6. 10.  Via. 
Rot.  Pari.  No.  51.  A.  D.  1400.    11. 

5.  In  every  case  of  appropriation,  a 
secular  person  shall  be  ordained 
vicar  perpetual,  canonically  instituted 
and  inducted,  and  covenably  endow- 
ed by  the  discretion  of  the  ordinary. 
4  H.  4.  $.  12,  13,  14.  rid.  Rot. 
Pad.  No.  74.  A.D.  1403,  4.  14, 
15. 

« 

6.  Petition  of  the  commons,  that 
churches  appropriate,  where  there 
has  been  no  resident  vicar  for  six 
months,  may  be  disappropriated. 
Rot.  Pari.  10  H.  6.  No.  12.  A.D. 
1432. 18. 

7.  At  first  appropriations  were  made 
to  sole  corporations  spiritual,  who 
could  administer  the  sacraments,  &c., 
fw  abbots,  &c. ;  and  these  and  their 
successors  were  called  perpetual  in- 
cumbents. Grendon  v.  bishop  of 
Lincoln,  139* 

8.  Afterwards  they  were  made  to 
spiritual  corporations  aggregate. 
Ibid.  140. 

9*  And  at  this  day  they  can  only  be 
made  to  such  spiritual  bodies  cor- 
porate, as  have  succession.  Id. 
ibid. 

10.  The  most  proper  time  for  making 
an  appropriation  is  when  the  church 
is  void.    Id.  145. 

11.  But  with  proper  words  it  may  be 
made  when  the  church  is  full.  Id. 
146.  ' 

12.  It  is  not  in  that  case  precisely  a 
grant  of  Uie  glebe  and  tithes,  but  an 
appointment  of  a  spiritual  body,  to 

.  be  incumbent  when  the  present  in- 
cumbent shall  die,  or  an  avoidance 
happen.  Id.  146,  147. 

13.  The  king  being  seised  of  an  advow- 
son  in  ri^t  of  his  crown,  grants  it 
by  letters  patent  to  dean  and  chapter, 
when  the  church  is  full,  and  that  they 
may  hold  *the  rectory  of  the  said 
church,  immediately  tjler  it  becomes 
voidy  to  their  proper  use,    and  to 
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them  and  their  successon  for  ever, 
without  presentation^  &c  of  any  in- 
cumbent to  the  same  rectory  at  any 
time  after*  and  appropriates,  con- 
solidates, unites,  and  incorporates 
the  same  rectory  and  churcn,  and 
all,  Sec  belonging  to  it,  to  them  and 
their  successors,  to  hold  to  their 
proper  use :  This  seems  a  good  ap- 
propriation. Grendon  v.  Bishop  of 
Lincoln,  499.  136.  149.  155.  Vid. 
PriddU  V.  Napier,  236.  ^1. 

14«  Appropriations  were  not  originally 
grantable  over.  Grendon  v«  ISishop 
ofLincolny  493. 139. 

15.  A  church  once  appropriated,  can- 
not be  disappropriated  by  the  pre- 
sentation, institution,  ana  induction 
of  another  incumbent ;  but  the  per-' 
son  who  claims  right  against  the  ap- 
propriation must  pursue  another 
remedy*  Id.  147»  148. 

16.  Though  there  be  a  condition  in  the 
instrument  of  appropriation  that  the 
vicarage  shall  be  competently  en- 
dowed, and  though  no  instrument  of 
endowment,  nor  any  direct  proof  of 
endowment ;  yet,  if  the  vicarage  has 
long  continued,  the  appropriation  is 
gO(3.     Grymes  ei  al.  v.  Smithy  158. 

17.  And  it  is  said,  that  whether  appro- 
priations be  good  or  not,  shall  not 
now  be  called  in  question ;  "though 
the  vicarafire  be  not  endowed,  //tin- 
tton  V.  Cocket,  252.  235. 

18.  Whether  an  appropriation  since 
25  H.  8.  of  a  rectory  to  a  2ay  cor- 
poration be  good.  Q.  Allen  v.  Tot- 
hill,  436. 

19.  Whetheran  appropriation  in  default 
of  the  endowment  of  a  vicar  be  good. 
Q.  Id.  ibid. 

2(X  Where  an  appropriation  was  made 
before  1  R.  2.  the  vicaraee  might 
have  been  dissolved,  notwithstanding 
the  Stat.  4  H.  4.,  and  reunited  to  the 
parsonage.  Ward  ▼•  Britton,  330. 
353. 

21.  Otherwise  where  the  appropriation 
was  before  the  stat.  1  R.  2.  Id.  Hid. 
Vid.  Vicarage. 


Appropriation. 

22.  Whether  a  church  be  impropriate 
or  not,  must  be  tried  at  common 
law.     Otoen  v.  AH  Saints,  278. 

23.  Appropriation  is  not  mortmain,  44. 


Articles. 

1.  Where  tithe  has  been  paid,  the 
Court  will  presume  the  parson  has 
read  die  articles.  Harris  v.  Adge, 
560. 

2.  Fifteen  years  possession  of  a  bene- 
fice IB  prtmS  facie  evidence  of  a  re- 
gular induction,  and  of  having  read 
die  thirty-nine  articles.  Chapman 
V.  Beard,  1482. 


Assize  for  Tithes. 

1.  An  assize  did  not  lie  at  commoQ 
law  for  tithes  eo  nomine  ;  but  if  the 
lord  had  reserved  the  tenih  part  of 
the  com,  &c.,  he  might  have  main- 
tained an  assize  of  that  as  of  a  profit 
apprendre.    44  E.  3.  5.  21 1 . 

2.  In  an  assize  for  a  portion  of  tithes, 
the  writ  may  be  pro  Ubero  tenemento, 
and  the  plaint  and  the  title  therein 
special.  Dean  and  Chapter  afBris- 
tdy.Clerke,\\%\2\. 

3.  Assize  lies  for  tithes  in  the  hands  of 
die  pernor,  without  naming  the  tene 
tenant.  Id.  122. 

4.  In  assize  plaint  of  a  certain  portion 
of  tithes,  18  suificiendy  certain.  Id, 
ibid. 

5.  The  Stat.  32  H.  8.  c.  7.  is  a  general 
statute,  and  in  assize  for  Utbes  needs 
not  to  be  repeated.    Id.  124. 

6.  In  assize  of  dthes,  seised  in  hisic' 
mesne,  is  good.    Id.  125. 

7.  In  assize  for  a  portion  of  dthes^  die 
demandant  prescribing  in  the  prior  of 
S.,  toho  toas  seised  in  Jee  in  ri^  of 
his  church,  and  that  he  and  aUhu 
predecessors  ynere  seised^  ifC.Jrom 
time  immemorial,  is  not  a  double 
Ude.  Id.  ibid. 

8.  In  assise  for  tithes  come  to  the  king 
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by  fluppression  of  an  abbey,  it  was 
held  sufficient  to  say^  that  he  was 
seised  thereof  in  his  demeswe  as  of 
Jee,  without  saying,  in  right  qfhis 
craium*  Id.  126. 

9.  Where  dean  and  chapter  bring  as- 
size for  tithes,  the  name  of  the  dean 
needs  not  be  mentioned.  Id,  127. 

10.  Where,  in  an  assize  for  tithes,  the 
plaint  was,  that  K.  H.  8.  gave  them 
by  the  name  of  those  tithes  arising  out 
of  the  demesne  lands  of  the  arch- 
bishop of  York,  and  laidy  in  the 
tenure  of  7.,  it  was  held  not  neces- 
sary to  aver^  that  the  lands  put 
in  view  viere  the  demesne  lands  of  the 
archbishop  in  the  tenure  of  T.  Id. 
128. 


Barren  Ground. 

1.  Barren  and  waste  ground,  other  than 
such  as  is  discharged  by  act  of  par- 
liament, which  shall  happen  to  be 
improved  and  converted  mto  arable 
ground  or  meadow ;  and  which  shall 
not  have  be^n  charged  before  such 
improvement,  shall,  after  the  end  of 
seven  years  after  such  improvement 
fully  ended  and  determined,  j^ay 
tithe  for  the  corn  and  hay  growmg 
upon  it*  •  2  &  3  Ed,  6.  c.  IS.  s.  5. 
59. 

2.  But  such  waste  ground  as  has  before 
such  improvement  been  charged  with 
tithes,  shall,  during  the  first  seven 
years,  be  charged  with  the  same 
kind  of  tithes  as  were  paid  for  it  be- 
fore the  improvement.    Id.  16.  60. 

S.  Barren  ^und  is  that  of  which  no 
profit  ariseth  or  groweth ;  but  that 
which  hath  been  stubbed,  and  after, 
beareth.corn  or  grass,  is  not  barren. 
191,  in  notis. 

4.  Waste  ground  is  such  as  no  man 
doth  challenge  as  his  own;  and 
lieth  uninclosed  and  unbounded  with 
hedge  and  ditch.    Id.  ibid, 

5,  Heath  ground  is  understood  to  be 
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that  which  is  dispersed  and  lieth  in 
common.    Id,  ibuL 

6.  Fens  or  marsh  grounds  shall  pay 
tithes  in  s^en  years  and  not  sooner. 
ISO.     Vid,  infra  8.  contra. 

7.  On  a  prohibition  to  a  suit  for  tithes 
for  toheat,  the  land  being  suggested 
to  be  lately  improved,  and  proved 
so ;  but  that  tithes  ofwool  ana  lambs 
had  been  always  paid  for  part  of  it; 
thouj^h  by  the  statute,  the  same  tithes 
continue  payable  for  seven  years, 
the  parson  cannot  have  a  consulta- 
tion ;  for  he  has  not  sued  for  tithes 
of  these.  Pelles  v.  Saunderson, 
ISO. 

8.  Fenny  land  drained,  is  not  within 
the  statute  for  barren  land  to  be 
discharged,  for  seven  yean;  but 
shall  pay  tithes  immediately.  Anon. 
166.  Sherington  r.  Fleetwood^  IS9. 
Vid.  supra  6.  contra. 

9.  So  lands  grubbed  up,  and  made 
meadow  or  arable,  &q.  Sherington 
V.  Fleettoood.  Id.  ibid. 

10.  So  land  where  wood  grew,  and 
was  stocked  up,  and  converted  into 
tillage.  Anon.  562.  Vid,  Gee  v. 
Pearch^  S6S.  Beardmore  v.  Gil- 
bert,  649.      Stocktvell  v.  Terry^  82S. 

11.  The  defendant  alleged,  that  he  had 
converted,  after  a  very  great  expence, 
part  into  meadow,  and  part  into 
tillage,  some  poor  barren  luid,  which 
had  been  overrun  with  ftirz%  broom, 
heath,  briars,  &c.,  and  lay  waste; 
that  the  small  crops  it  had  produced 
were  solely  owin^  to  the  dung,  5ec. 
which  he  had  laid  upon  it ;  mat  he 
had  been  a  great  loser  every  year, 
and  believed  no  tithe  had  ever  been 
set  forth  by  any  former  occupiers 
yet  tithes  were  aecreed.  Doyley  v. 
Hornby^  714. 

12.  Newly  inclosed  lands,  which  will 
not  produce  crops  by  the  ordinary 
mode  of  culture,  are  entitled  to  ex- 
emption for  seven  years  under  the 
Stat.  2  &  S  £.  6.  Hutchins  v.  Maug- 
hany  1197.  Vid.  Byron  v«  Lamoy 
1594. 

IS.  If  land  be  in  its  nature  apt  for 
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tillage,    it    shall    iminediately    pay 
tithes,  notwithstanding  a  great  ex- 
pence    be    incurred    iii    inclosing, . 
draining,  &c.    Jones  v,  Le  DarMy 
1336. 

H.  Land  gained  from  the  sea,  if  not 
barren  of  its  own  nature,  is  not  bar- 
ren land  within  the  stat.  2  &  3  Ed.Q. 
Buck  V.  Win,  1574. 

15.  Land  of  a  naturally  good  quality 
shall  pay  tithe  immediately,  notwith'' 
standing  the  stat.  2  &  3  Ed.  6.  c.  13.9 
although  the  expenditure  in  break- 
ing it,  and  liming  it,  exceeds  the 
return  made  to  tne  farmer  in  the 
four  first  years  of  cultivating  it. 
Warwick  v.  CMins,  1720. 

16.  In  an  action  for  not  setting  out 
tithes,  the  onus  of  proving  that  the 
land  is  barren,  lies  on  the  defendant. 
The  proper  test  of  barrenness  within 
this  statute  is,  whether  the  land  re- 
quires extraordinary  expence  either 
in  manure  or  labour  to  bring  it  into 
a  proper  state  of,  cultivation.  Lord 
Selsea  v.  Poxvetl,  1733. 

17.  An  issue  was  directed  to  try  whe- 
ther the  lands  of  which  tithes  were 
sought  was  of  such  a  nature,  as,  ex- 
clusive of  the  labour  and  expence  of. 
clearing  the  same  from  furze  or 
whins,  and  preparing  the  same  for 
ploughing,  necessarily  required  ex- 
traordinary expence  of  liming  and 
manuring  or  labour  to  bring  them 
into  a  proper  state  of  cultivation. 
Kingsmill  v.  BiUingsleyy  1813. 


Bees. 

Tithes  are  not  payable  of  bees, 
though  they  are  of  honey.  Barfoot 
v.  Norton,  501. 


Bill  for  Tithes. 

1.  A  suit  lies  on  the  equity  side  of  the 
Exchequer,  either  for  tithes  or  a 
modus.    Anon.^n* 

2.  And  the.  Court  of  Exchequer  as  a 
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court  of  revenue,  had  always  an 
original  jurisdiction  over  tithes.  Per 
Hothanty  B.   Traxns  v.  Oxtorty  1064. 

3.  Chancery  has  jurisdiction  of  tithes. 
Windham  v.  Norrisy  136.  Anon. 
527. 

4.  A  bill  in  equity  lies  to  be  relie.ved 
against  the  subtraction  of  predial 
tithes,  notwithstanding  the  stat. 
2  &  3  Ed.Q.c  13.  gives  an  action  at 
law.  Hele  and  othersy  v.  ProntCy 
509. 

5.  And  an  English  bill  lies  in  the  Ex- 
chequer for  non-payment  o£  tithes 
in  Londouy  according  to  the  decree 
and  stat.  37  H.  8.  c.  12.  Langham  ▼• 
Bakery  511. 

6.  A  parson  may  sue  in  a  Court  of 
Equity  for  his  tithes,  be  the  amount 
of  the  demand  ever  so  small.  Lewis 
V.  GnffUh,  736. 

7.  But  where  the  tithe  claimed  was 
very  trivial,  the  Court  dismissed  the 
bill  as  vexatious.  Griffiths  v.  Wil- 
iiamsy  549. 

8.  The  parson  and  vicar  cannot  join  in 
one  bill,  and  suggest  divers  moduses. 
Anon.  472.  Vide  Exeter  College  v. 
Rowlandy  2030. 

9.  A  sequestrator  cannot  alone  bring 
a  bill  for  tithes.  Berwick  v.  Swanton. 
537. 

10.  The  bishop  and  sequestrator 
jointly,  may.  Bishop  of  Nortvich 
and  Eachardy  v.  Bttckteoy  610. 

11.  But  the  bishop  and  sequestrator 
cannot,  during  tlie  incapacity  of  the 
incumbent,  bring  a  bill  for  tithes, 
without  making  the  incumbent  or  his 
committee  a  party.  Bishop  of  Lon- 
don and  Beaumont  v.  Nicholsy  648. 

12.  To  a  bill  against  a  sequestrator 
during  the  vacancy  of  the  church,  it 
seems  the  bishop,  should  be  a  party. 

'    Jones  V.  Barrety  657. 

13.  Although  the  defendant  to  a  bill 
for  tithes  plead  a  modus,  yet  he  must 
set  forth  quantities  and  values. 
Gumley  v.    Fontkrot/y    628.      Vid. 
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Baker  v.  Planner  and  otherSf  681.  — 
Whistler  v.  Wigney,  1937. 

» 

14*.  But,  where  the  defendant  sets  up 
an  exemption,  Q.  whether  he  must 
set  forth  quantity  and  value  ?  Jones 
r.Patolett,  1110. 

15.  The  defendants  mast  answer  an  in- 
cumbent's bill  for  discovery  of  tithes 
illegally  seized,  with  all  the  parti- 
culars and  values.  Cage  v.  Warner^ 
513. 

16.  If  a  modus  decimandi  be  alleged 
only  by  way  of  anmer  to  a  bill  for 
tithes,  the  defendants  must  answer  to 
all  other  parts  of  the  bDl.  Langham 
v.  Sparstotioe,  512. 

17'  But  if  they  plead  it,  they  need  not 
answer  to  any  other  matter.  Id.  ibid. 

18.  Where  the  defendant  in  his  answer 
set  forth  that  the  lands  where  the 
tithes  were  demanded  were  parcel 
of  a  priory  which  was  discharged  by 
order,  without  more;  this  was  held 
sufficient.    Pagers  Case^  51S. 

19'  It  is  sufficient  to  sustain  a  bill  for 
tithes  by  a  hiyman,  to  state  generally 
that  he  is  entitled  to  them.  Lavather 
▼.  BoUoHy  1120.     Vid.  Impropriator. 

20.  Whether  there  be  any  difference  be- 
tween lay  and  spiritual  persons,  claim- 
ing tithes,  as  to  the  setting  out  a  title. 
DuroxU  V.  CoateSf  646. 

21 .  In  an  English  bill  for  vicarage  tithes, 
it  is  no  exception  that  the  plaintiffhas 
not  set  forth  how  they  became  due,  if 
the  defendant  in  his  answer  admit  him 
to  be  vicar,  and  that  the  tithes  in  ques- 
tion are  his  due.  Button  v.  Honeys 
511.  Vid.  Stone  v.  Ludlow  et  al.  514. 
Pye  V.  Reoy  628. 

22.  Where  the  executor  of  a  parson 
brings  a  bill  for  tithes,  he  need  not 
offer  to  accept  the  single  value,  he 
not  being  entitled  by  stat.  24r3£^.6. 
to  the  treble  value.     Anon.  5S2. 

23*  In  a  cross  bill,  the  plaintiffs  need  not 
entitle  themselves  to  the  jurisdiction 
of  the  Court.  Dobh  v.  Potman^  512.  ' 

24.  Where  some  of  the  defendants  in- 
sisted by  their  answer,  that  part  of  the 
lands  ought  to  pay  tithes  to  ^.  B.,  a 
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portionist ;  and  others,  that  they  were 
tenants  to  C.  2).,  whose  Ancestors  had 
a  grant  from  H.  8.  of  their  lands  and  . 
tiUies,  prior  to  the  gratit  of  the  rec- 
tory ;  the  bill  was  dismissed,  because 
A.B*  and  CD.  were  not  parties 
Hooper  v.  Lethridge^  702. 

25.  The  Court  entertained  a  bill  for 
tithes,  glebe,  and  common,  until  the 
plaintiff  had  ascertained  his  title  at 
law,  though  the  modus  set  up  by  the 
defendant  seemed  void,  as  being  too 
rank.  Sweeiapplev.Duke  of  Kingston, 
712. 

26.  A  bill  by  a  lessee  of  a  rectory  for 
three  lives,  who  had  made  a  deriva- 
tive lease,  for  tithe  in  kind,  and  to 
establish  a  custom  for  setting  out 
com  in  shocks,  is  properly  brought, 
though  the  tithes  be  out  in  lease, 
as  it  prevents  collusion  between  the 
lessees  and  the  occupiers.  Archbishop 
of  York  V.  Sir  Miles  Stapleton,  772. 

27-  Where  a  bill  for  tithes  was  taken 
pro  corifesso,  the  value  of  the  tithes 
was  taken,  by  consent,  on  the  plain- 
tiff's oath,  the  defendant  having 
stood  out  till  a  sequestration*  Cros- 
man  v.  Goodricky  534.  Vid.  Bailey  v. 
Peasley,  623. 

28.  Qtt.  Whether  alienage  in  the  parson 
be  a  good  plea  to  a  bill  for  tithes. 
Petit  V.  Churley,  536. 

29.  To  a  bill  for  tithes  in  Chancery,  a 
plea,  that  there  is  another  suit  de- 
pending in  the  same  Court  for  the 
same  matters,  is  good.  Bell  v.  Read, 
804. 

30.  Non-residence  is  a  good  plea  to  a 
bill  for  tithes  by  the  lessee  of  a  rec- 
tory, without  any  discovery  of  quan- 
tity or  value.  Quilter  v.  Mussendine^ 
668., 

31.  A  plea  to  a  bill  for  tithes,  deriving 
title  from  a  grant  of  H.  8.,  and  by 
divers  mesne  assignments  vested  in 
the  defendant,  held  a  good  plea. 
Burslem  v.  Burbage;  IS24^, 

32.  A  plea  of  a  decree  after  verdict 
to  establish  a  modus,  was  allowed  to 
a  bill  for  tithes  in  kind.  Geale  v. 
Wyntour,  1582. 
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83*  A  bill  to  ettablish  a  customary  pay- 
ment in  lieu  of  tithes,  does  not  fie 
upon  a  simple  demand  of  tithes 
without  suit*  Gordon  ▼•  Sin^Mnson^ 
16Sa 

84.  A  suit  by  a  corporation  does  not 
become  defective  by  the  death  of 
some  of  its  members ;  otherwise  of  a 
suit  by  the  death  of  members  in  an 
individual  capacity.  Blackburn  ▼. 
Jepiouy  1661. 

85.  Objections  for  want  of  parties  may 
be  removed  by  the  defendant's  acts. 
liLiUd. 

86.  Instances  of  bills  filed  by  incum- 
bents for  payment  of  extremely  high 
moduses.     lieatan  v.  Cookey  1669. 

87.  The  Court  will  not  dismiss  a  vicar^s 
bill  claiming  tithes  throughout  a 
parish,  and  proving  his  claim  only  to 
part.  Wood  B.  diss.  B^am  v.  Booths 
1745. 

8&  Whether  a  bill  in  equity  lies  for 
mortuaries.  Qu*  Manby  v.  Curtis^ 
1769. 

89.  Where  a  bill  has  been  amended, 
the  original  bill  cannot  be  received  as 
evidence  to  prove  what  the  plaintiff, 
considered  his  rights  to  be  at  the  time 
of  filing  it.    Pom/ret  v.  Hdez,  1884w 

40.  Proof  of  a  declaration  by  a  defend- 
ant, expressive  of  a  determination 
to  defraud  the  parson  of  his  tithe, 
rejected,  because  it  was  not  charged 
in  the  bill,  fraud  being  the  gist  o£ 
the  case.  Haa  v.  MaUbyy  1888.  Vid. 
Parties. 


BiU  of  Peace. 

1.  Whether  a  bill  of  peace  lies  for  an 
exemption  against  tithes  ?  Q.  Howel 
V.  FrankU,  1348. 

2.  Whether,  without  shewing  the  par- 
ticular lands,  whereof  tithes,  or  an 
exemption  from  tithes,  is  claimed? 
Id.ilnd. 

8.  Whether  such  a  bill  lies  to  stay  a 
suit  between  individuate,  and  without 
multiplicity  of  suiU  ?    Id.  UM. 


Calves. 

A  single  calf  is  tithable,  and  the  tithe 
is  3ke  tenth  part  of  the  value  when 
taken  from  the  cow  to  be  sold  or 
killed.    Kenyan  r^  fFet^  5^1. 


Canons. 

Canons  allowed  and  used  in  Engfamd^ 
are  made  by  such  allowance  and 
usage,  part  of  the  ecclesiastical  laws 
of  England^  450.  Various  ancient 
Canons.    See  p.  2065. 


Chancery. 

Fid.  Bill  for  tithes,  29 Decree. 


Cherries. 

Wild  cherries  are  tithable;     AmnuSSO. 
'^Chapman  v.  Barlow^  657. 


Clover  Grass. 

1.  Clover  grass  is  tithable  as  hay.  Post- 
Jrei  V.  Lander,  530. 

2.  The  seed  and  stalk  of  cinquefoil  to 
pay  tithes  as  grass.     Anon.  5SS. 

8.  Both  the  first  and  second  crop  of 
clover  are  tithable.  WUheru^on  v. 
Harm,  584. 

4.  And  the  proper  mode  of  setting  out 
the  tithes  is  in  cocks,  and  not  in 
swathes.  Id.  iUd,>~^CoOier  y.  Hoftoes^ 
1489. 

5.  Clover  and  vetches  cut  green  and 
given  to  cattle  of  husbandry  pay  no 
tithe.  Semble  Ha^  v.  Donae,  679. 
Vide  Stevens  y.Aldridge,  1867. 

6.  But  afterwards  held,  that  this  de- 
pends upon  the  sufficiency  of  other 
food.  ManteUv.PaineylSO^  Vide 
Stevens  v.  Aldridge,  l(^. 

7*  The  tithe  of  clover  and  grass  seed  is 
due  to  the  vicar  as  being  a  small  tithe* 
WaOis  V.  Pain  and  UnderhiU,  749. 
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8.  Clover  seed,  rye-grass  seed,  saint- 
foin  seed,  and  other  grass  seeds,  are 
small  tithes.     Clarke  v.  Stajpler^  926. 

9.  Glover  seed  is  not  to  pay  tithes  at 
the  mill ;  but  the  tenth  part  of  the 
stalk,  &c.  is  to  be  set  out  in  the  field 
afler  it  is  severed  from  the  ground. 
Uoffd  V.  BefMeyy  1615. 

10.  Modus  for  clover  eo  nomine  good, 
Davies  v.  Daviesy  2078. 

Cokseed. 

Coleseed,  though  sown  in  fields  in 
large  quantities,  is  a  small  tithe.  Fish 
v.  Wimberleyy  533. 

Commission. 

A  commission  to  settle  the  bounda- 
ries of  a  manor,  or  of  a  parish,  ought 
not  to  be  granted  by  a  Court  of 
Equity,  where  the  interest  of  all  par- 
ties who  may  probably  be  concerned, 
is  not  before  the  Court.  Atkins  v. 
Hattony  1406.     Vide  1455. 

Common. 

A  common  appurtenant  to  an  es- 
tate, is  entitled  to  the  same  exemp- 
tion as  the  estate.  Lambert  v.  Cum' 
min^  647* 

Compositum. 

1.  See  an  account  of  an  ancient  com- 
position for  tithes  of  mills.  jI.D. 
1314,  Sf  1315.— 109. 

2.  A  composition  to  have  a  cow,  and 
so  many  beasts  fed  in  a  wood  in  lieu 
of  tithes  of  pannage.  A.D.  1347* 
—116- 

3.  If  the  vicar  shew  a  composition,  that 
the  parson  used  to  have  only  the 
tithe  of  com,  the  vicar  shall  have  the 
tithes  of  rape  seed  and  other  new 
tithes,  as  wood,  hops,  &c.  Robinson 
V.  Brooke^  471. —  Vide  Parson  and 
Vicar. 


Composition. 

4.  In  trover  and  conversion  for  a  lamb 
and  a  sheaf  of  wheat,  a  special  ver- 
dict was  found,  that  between  the 
years  1216  and  1261,  there  was  a 
composition  between  the  abbot  and 
convent  of  the  abbey  of  Fountains^ 
of  the  cistertian  order,  and  the  pre- 
bendary of  Studleyy  of  which  pre- 
bend the  abbot  and  convent  were 
seised ;  that  die  abbot  and  convent 
should  be  for  ever  free  from  the  pay- 
ment of  tithes  of  their  hands  which 
they  tilled  with  their  own  lands  with- 
in a  certain  grange  within  the  said 
prebend,  and  that  they  should  pay 
tithes  for  all  lands  out  of  the  said 
grange ;  and  that  the  abbot  and  con- 
vent should  pay  annually  to  the  pre- 
bendiuy  ana  his  successors  five 
marks,  &c. 

5.  It  was  further  found,  that  in  1359 
there  was  another  composition,  recit- 
ing the  former ;  but  it  was  not  found 
that  this  was  confirmed  b v  the  patron 
and  ordinary,  by  which  the  prebend- 
ary and  his  successors,  &c.  were  to 
have  their  election  yearly,  either  to 
receive  tithes  in  kind,  of  com  and 
grain  arisins  within  the  places  afore- 
said, as  well  of  lands  m  Uie  hands 
of  the  abbot  and  convent,  as  in  the 
hands  and  manurance  of  their  te- 
nants ;  or  to  receive  five  marks,  &c^ 
so  as  such  election  were  notified  to 
the  abbot,  &c.;  and  for  those  years 
in  which  the  prebendary  should 
choose  to  receive  tithes,  the  five 
marks  were  not  to  be  paid. 

6.  It  was  then  found,  that  the  posses- 
sions of  the  abbey  came  to  the  crown 
by  SIH.  8.»  and  that  at  the  time  of  the 
trover,  &c.  the  defendants  were  pro- 
prietors of  the  lands,  &c. :  and  that 
the  plaintiff  was  seized  in  fee  of  the 
prebend ;  and  that  a  lamb  and  sheaf 
were  then  renovant  upon  the  lands. 

7.  The  Court  of  Exchequer  held,  that 
the  second  composition  did  not  affect 
the  successors  of  the  prebendary ; 
and  that  therefore  the  abbot  was 
not  bound  by  it ;  that  the  power  of 
election  was  gone;  and  therefore 
the  first  composition  should  stand 
quoad  terras  in  propriis  manibuSy  and 
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that  for  the  others^  tithes  in  kind 
might  be  taken,  as  before.  Inglehy 
V.  Wyvdly  516. 

8.  Forty  pounds  per  annum  in  Keu  of 
tithes,  ordered  by  a  decree  in  the 
time  of  Car,  1.,  to  be  paid  out  of  pfar- 
ticular  lands  to  tl^e  vicar,  were  esta- 
blished by  a  decree  of  the  Exche- 
quer, 12  G.  L,  and  a  commission 
issued  to  apportion  the  payment 
among  the  different  land  owners. 
Cuthbert  v.  Westvoood  and  others^ 
666. 

9.  A  parol  agreement  of  a  parson  with 
a  pnhshionery  to  retain  his  tithes  for 
three  years,  is  good.  Keddingtan  v. 
Adanuany  61 L 

10.  A  composition  between  the  incum- 
bent and  his  parishioners,  determines 
OU  his  death ;  aiid  the  successor  is 
not  bound  to  give  notice  of  his  in- 
tention to  have  the  tithes  in  kind. 
Brown  v.  BarUm^  1001. — See  Ap- 
portionment. 

11.  But  if  the  successor,  on  coming  to 
the  living,  accept  the  composition, 
that  will  amount  to  a  confirmation, 
and  then  he  mustgive  notice.  Id,  ibid. 

12.  An  agreement  by  deed  between  the 
vicar  and  the  patron,  with  the  con- 
sent of  the  ordinary,  and  the  inha- 
bitants of  a  vill  within  the  parish,  to 
pay  6/.  in  lieu  of  all  tithes  arising 
wiUiin  the  vill,  though  acquiesced  in 
for  100  years,  is  not  binding  on  the 
successor  of  the  vicar.  Lloyd  v. 
Mortimer  and  Kirkman^  1060. 

IS.  An  agreement  for  the  acceptance 
of  land  in  lieu  of  tithes,  though  sanc- 
tioned by  the  concurrence  of  all  par- 
ties interested,  and  confirmed  by  a 
decree  in  equity,  is  not  binding  on 
the  succeeding  incumbent.  Jones  v. 
SnoWy  1 199. 

14.  Where  a  bill  is  filed  for  a  composi- 
tion of  so  much  in  the  pound,  accord- 
ing to  the  rent  of  the  lands,  the  ac- 
count is  consequential  to  the  disco- 
very, as  well  as  in  the  case  of  tithes 
in  kind.     WorraUy,  NichoUs,  1302. 


Con^sitian. 

15*  Where  a  parson  entered  into  a 
written  agreement  with  his  parish- 
ioners to  compound  for  their  tithes 
for  three  years,  and  afler  the  expira- 
tion of  the  three  years,  continued  to 
take  the  composition  for  several 
years ;  it  was  held,  that  notice  given 
only  three  weeks  before  hop-picking 
time,  that  he  should  take  the  tithes 
in  kind,  was  not  sufficient.    Reyndl 

V.  Rogersy  612 Ql  What  is  sufficient 

notice?— Fm^  Hilton  v.  Heath,  845. 
Fell  V.  fViUoh,  1651.  Leech  v. 
Baileyylllh 

16.  Notice  given  in  the  month  of  Ja- 
nuary  is  not  sufficient  to  determine  a 
composition  running  from  Michaelmas 
to  MichadmaSi  so  as  to  intitle  the 
parson  to  tithes^  in  kind  for  the  cur- 
rent year.     Walter  v.  Flint,  985. 

17.  A  notice  on  the  8th  of  September 
is  not  sufficient  to  determine  a  com- 
position for  tithes  from  year  to  year, 
the  year  commencing  the  29th  of 
September  following.  Adams  ▼•  Wal- 
ler, 120*. 

18.  Where  a  composition  is  payable  at 
Christmas,  notice  any  time  befifre 
Christmas,  for  the  succeeding  year,  is 
sufficient.    Glass  v.  CaldwaU,  1030. 

19.  The  Lord  Chancellor  seemed  to 
think  that  the  rule  between  landlord 
and  tenant,  ought  to  be  adopted  with 
respect  to  notice  of  the  determination 
of  a  composition.  Bishop  y.Chkhester, 
1323. 

20.  A  defendant  may  object  to  want  of 
sufficient  notice  to  determine  a  com- 
position, though  he  insist  upon  it  also 
as  a  modus.  Bishop  v.  Chichester, 
1322.— Q.  Athyns  v.  Lord  WillouMy 
de  Broke,  1412.  Fide  Leem  v. 
Bailey,  1911.  Botoer  v.  Major, 
1914. 

21.  If  a  composition  for  tithes  be  made 
by  A*  as  proprietor,  and  he  lease  them 
to  J9.>  whose  interest  is  afterwards 
put  an  end  to  by  A.  before  any  altera- 
ation  is  made  in  the  composition, 
A,  cannot  determine  it  without  dx 
months'  notice.  Wyhurd  v.  Tuck, 
Sfc.  1517. 
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22.  A  notice  too  late  to  detennine  a 
composition  from  year  to  year,  will 
not  serve  for  the  succeeding  year. 
Bishop  V.  Chichester,  1321. 

28.  A  composition  of  20f.  yearly  out 
of  the  profits  of  T»  manor,  in  lieu  of 
tithes  of  T.  park,  is  good.  Saxiobridge 
Y.  Benton,  1397. —  Vide  Agreement. 

24.  Where  a  composition  had  been 
long  paid  by  the  farmer,  and  two 
years  before  the  action  on  the  sta- 
tute for  not  setting  out  tithes,  the 
vicar,  in  conversation,  demanded  his 
tithes  vicarial,  upon  which  the  annual 
corpppsition  was  tendered,  and  re- 
fusea  without  any  reason  assigned : 
Held,  this  was  not  good  evidence  o£ 
a  notice  to  determine  a  composition. 
FeU  V.  fVilson,  1651.    See  Practice. 

25.  A  composition  for  tithes  is  a  per* 
sonal  demand,  and  not  a  Hen  on  the 
land.    Dickinson  v.  Smith,  1906. 

26.  Notice  to  determine  a  composition 
must  be  reasonable ;  six  months  is 
the  shortest.     Leech  vi  BaUey,'l9l  1 . 

27.  A  parol  notice  of  that  extent  will 
be  good.     /i.  ibid. 


Composition^  Reed, 

1.  An  ancient  composition  with  the 
consent  of  the  patron  and  ordinary, 
before  the  13  jE^*  c  10.,  would  bind 
the  parson.     Per  Hob,  591. 

2.  But  a  composition  made  since  that 
statute  is  void.    Per  eund,  ibid, 

m 

3.  A  composition  time  out  of  mind,  is 
a  modus, ,  Per  eund.  ibid. 

4.  A  modus  is  a  real  composition :  it  is 
allowed  both  by  the  canon  and  civil 
laws;  it  is  founded  on  an  agreement; 
it  must  have  been  contained  in  some 
instrument ;  and  if  that  be  lost,  the 
parties  are  allowed  to  prescribe.  Per 
J.  Fortescue,  689.  Vide  690 —  Yet  it 
is  saidy  that  evidence  of  a  modus  will 
not  support  the  allegation  of  a  real 
composition.  Robinson  v.  Appleton, 
1101. 

i.  The  only  difference  between  a  mO' 


Composition  Real. 

dus  and  composition  is  said  to  be, 
that  the  first  is  time  out  of  mind,  and 
the  last,  only  a  late  agreement.  Ben- 
son V.  Waiicins,  612.  Vide  Ekins  v. 
Dormer,  Ml. 

6.  The  distinction  between  a  modus  and 
composition  real,  taken  to  be  settled. 
Per  Lord  Mansfield,  1 122. 

7.  A  composition  real  cannot  be  esta- 
blished without  shewing  the  deed  by 
which  it  was  created,  or  proving  its 
existence.  Heathcote  v.  maiwvoaring, 

1345.  VideSaujbridgey.Senton,lS97. 
Chatfield  v.  Fn/er,  1724. 

8.  Whether  a  grant  before  the  disabling 
statute  may  be  presumed  to  prove  a 
real  composition.  Franklin  y.  Holmes^ 
1290,  1231. 

9.  The  difference  between  a  modus 
dedmandi,  and  a  composition  real, 
seems  to  be  this ;  that  a  modus  must 
be  supposed  to  have  existed  be- 
yond time  of  memory,  and  nothing 
but  immemorial  usage  is  required  to 
prove  it ;  whereas  a  composition  real 
must  have  commenced  widiin  time 
of  memorv,  and  its  commencement 
must  be  shewn.  Satobridge  v.  JBen^ 
ton,  1397. 

10.  Yet  the  actualdeeds  under  which 
the  composition  took  place,  need  not 
be  shewn.    Id.  ibid. 

11.  The  consent  of  the  ordinary  to  a 
composition  real  may  be  presumed 
from  length  of  time.     Id.  tUd. 

12.  And  where  it  appeared  that  king 
Ed.  3.  entered  into  a  composition 
real  as  owner  of  the  land,  and  as 
patron  of  the  church,  it  was  held, 
that  he  might  also  be  presumed  to 
have  taken  upon  himself  to  act  as 
supreme  ordinary.    Id.  ibid. 

13.  The  hay  of  three  acres  of  a  mea-. 
dow  is  a  good  composition  real,  in 
lieu  of  tithes  of  a  park,  and  the  de- 
mesnes of  a  jnanor  of  nearly  five 
hundred  acres.  Gouge  v.  Clarke^  670. 

14.  To  support  the  defence  of  compo- 
sition real,  the  deed  creating  it  must 
be  shewn,  or  evidence  given  that  it 
has  existed.  Ward  v.  Shepherd,  1795. 
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Bennett  ▼.  Skeffingtony  1826.  Est- 
court  V.  Kingsade,  1903.  Chatfidd 
V.  Fryery  1725. 

15.  If  the  defence  of  composition  real 
be  set  up,  it  cannot  afterwards  be 
relied  on  as  a  modus*    Id.  ibid. 

16.  A  composition  real  or  mnt  of 
tithes  maae  by  a  vicar  to  the  lord  of  a 
manor,  in  consideration  of  his  send- 
ing a  priest  to  officiate  in  a  chapel 
previous  to  stat.  S2  Hen.  S.  c.  7.*  and 
supported  hj  evidence  of  constant 
perception  and  compliance  with  the 
conditions  on  which  it  was  made, 
held  vaUd.    Ridley  v.  Storey,  1904. 

17.  To  support  a  composition  real, 
evidence  must  be  given  clearly  to 
distinguish  it  from  a  prescriptive 
payment.    Homes  v.  Swaine,  1S23« 


Consolidation. 

1.  Defendants  may  move  to  consolidate 
several  tithe  suits,  on  affidavit  that 
they  do  not  defend  by  subscription. 
Pyke  V.  Brock,  1345. 

2.  Reference  whether  several  tithe 
causes  should  be  consolidated,  not, 
of  course,  before  answer.  KeigUey 
V.  Branny  1649. 

3.  Motion  to  consolidate  tithe  causes 
where  the  same  party  was  plaintiff  in 
nine  other  causes,  refused.  Foreman 
V.  BUdee  and  takers,  1929. 

4.  Motion  to  consolidate  causes  where 
the  same  parties  were  plainti&  against 
six  different  defendants,  refused ;  nor 
would  the  Court  order,  that  the  pro- 
ceedings in  all  the  suits  but  one 
should  be  staid,  that  all  might  be 
determined  by  the  decision  of  that 
one.  Foreman  and  Hatch  v.  South* 
vx)od,  1969. 


Contribution. 

A  demurrer  will  lie  to  a  bill  calling 
on  the  defendants  to  discover,  whe- 
ther Uiey  have  not  entered  into  an 
agreement  to  contribute  to  the  joint 
defence.    O/iivr  v.  Bakewell,  1361. 


Corporation. 

In  a  suit  by  a  corporatbn  9de,  he 
should  be  named  by  his  Christian 
name ;  but,  by  a  corporation  aggre- 
gate, the  head  need  not  be  named, 
127.— And  Carter  y.  CrunaodL  Ibid. 
in  the  notes.  —  And  Vide  Blackburn 
V.  Jepson,  1661.;  and  title,  Bill  for 
Tithes. 


Costs. 

1.  In  a  bill  for  tithes  against  two, 
though  the  defendants  imike  several 
defences,  if  there  be  a  decree  against 
both,  yet  the  costs  shall  not  be  sepa- 
rated. Pool  V.  Draper  and  Osbom, 
560.    Vide  Lloyd  Y.  Mackmorth,  G4i6. 

2.  Where  a  plaintiff  brought  two  bOla 
against  two  defendants,  and  each  of 
the  latter  set  up  the  same  moefffx, which 
on  trial  was  established,  both  bilh  were 
dismissed  with  costs.  Caley  v.  W3^ 
liamson. —  Savee  v.  Sdler,  1123. 

3.  Where  the  defendant  to  a  bill  to 
establish  a  modus,  declines  tiying  its 
validity  at  law,  whether  he  be  enti- 
tled to  his  costs?  Q.  Cleeves  v.  Ky- 
naston,  1268. 

4.  On  a  bill  to  esUblish  a  modus,  if  die 
defendant  decline  an  issue,  he  will  be 
allowed  his  costs.  Anderton  v.  Dor 
xnes,l96S. 

5.  On  a  bill  to  establish  a  modus,  the 
defendant  is  intitled  to  his  costs^  if 
he  admit  the  modus.  Bemers  v.  HH- 

lett,  871. 

6.  Where  the  plaintiff  sued  for  thir- 
teen different  sorts  of  tithes,  and 
proved  only  one  species  due,  and  did 
not  abridge  his  demand  bjr  his  repli- 
cation, the  Court  (too  liastily)  de- 
creed costs  generally  to  the  piainliC 
Smith  V.  Morgan,  740. 

7.  Where  a  modus  was  established  by 
two  verdicts,  on  issues  directed  by 
the  court  of  Chancery,  the  chancellor 
decreed  costs  to  the  plamtiff  only  at 
law ;  but  not  in  eqmty.  Clifton  v. 
Orchard,  746* 

8.  The  defendant  having  insisted  on  a 
modus  in  his  answer,  moved  for  leave 


index:. 


2102 


Costs. 

'  to  pajr  tip  the  arrears,  and  that  the 
plaintiff  might  proceed  at  his  peril : 
the  Court  refused  the  application, 
but  afterwards  considered  this  ten* 
der  in  the  costs.  Dean  and  Chapter 
of  Bristol  ▼•  Donnesthorpe,  1396. 

9.  As  to  part  of  a  demand  for  tithes, 
the  defendant  by  answer,  tendered 
KM.,  with  costs  to  the  time  of  the 
answer :  after  a  trial  at  law  as  to  the 
other  part,  the  Court  dismissed  the 
whole  bill,  except  as  to  the  10^; 
and  directed,  that  from  the  time  of 
the  tender,  the  plaintiff  should  pay 
the  subsequent  costs  to  the  defend- 
ant, Ac    Mason  v.  Watson,  611. 

10.  Tender  must  be  before,  as  well  as 
by  answer,  in  order  to  save  the  de* 
fendant  his  costs.  Anon.  618.  — 
Quere* 

r 

11.  Tender  admitted  after  answer.  The 
Bishop  qf  Exeter  v.  Trsnchard  and 
others,  626. 

12.  Where  the  successor  of  a  parson 
accepts  a  composition  made  by  his 

Eredecessor,  and  afterwards  fifes  a 
iU  for  tithes  in  kind,  without  notice, 
the  occupier  making  a  tender,  before 
the  commencement  of  the  suit,  and 
resting  his  defence  on  that  answer, 
shall  not  be  liable  to  costs ;  but  in 
most  cases  shall  receive  costs.  Brown 
v.  Barlow,  1001. 

IS.  Where  the  plaintiff  submitted  to  a 
demurrer,  and  then  amended  his  bill ; 
but  before  the  amendment  the  de- 
fendant tendered  the  tithes;  the 
Court  decreed  the  money  tendered, 
hut  made  the  plaintiff  pay  the  costs 
of  suit.     Henntng  v.  WtUu,  899. 

14.  Where  the  defendant  alleges  a  ten- 
der, if,  on  taking  the  account,  the 
sum  due  exceed  the  sum  tendered, 
costs  ought  to  follow.  WorraU  v. 
NichoOs,  1302. 

15*  On  a  bill  for  tithes,  the  defendant 
having  answered  and  admitted  the 
plaintiff's  right  to  tithes,  and  stated 
what  he  alleges  to  be  due  from  him, 
'  niay  mpve,  as  of  course,  that  the 
plaintiff  may  accept  what  i^  so  due, 
irith  costs  to  that  time,  or  proceed 
Vot,  IV. 
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at  the  peril  of  costs.   Parker  v.  Titr* 
ner,  14/22. 

16.  But  he  cannot  make  such  motipn 
till  answer  put  in.  Hull  v.  Mathews f 
1422. 

17.  And  if  the  defendant  admit  the 
right  to  some  part  of  the  tithes 
claimed,  and  resist  another,  he  will 
not  be  permitted  to  pay  into  court 
the  value  of  what  he  admits,  without* 
paying  the  vAole  costs  then  incurred. 
fVorrall  v.  Miller^  1436. 

18.  On  a  bill  of  experiment,  if  the 
plaintiff  fail,  he  must  pay  costs. 
Fr^  Y.  Sims,  ISSe.  IS61.  Vide  Non 
decimando,  19. 

19.  Issues  to  try  moduses  having  been 
directed  and  withdrawn  by  the  plain- 
tiff, the  moduses  were  taken  pro  con- 

fessoy  and  the  bill  was  dismissed  with 
costs.     Brooiland  v.  Golding,  1657. 

20.  Issues  being  directed  on  a  bill  fbr 
tithes,  the  parties  were  allowed  the 
costs  of  those  found  for  them,  and 
ordered  to  pay  the  costs  of  those 
found  against  tnem.  Prevost  v.  Ben^ 
nett,  1756. 

21.  Where  a  general  decree  for  costs 
had  been  made,  and  one  of  several 
co-defendants  survived  the  rest,  the 
Court  refused  to  order  the  costs  to 
be  apportioned  so  as  to  relieve  the 
survivor  from  the  effect  of  such  de- 
cree.   Michel  V.  BuUen,  1783. 

22.  Where  a  defendant  examines  many 
witnesses,  whose  testimony  is  inad- 
missible, as  being  occupiers  of  land 
within  the  parish,  the  Court  will  give 
the  plaintiff  his  costs  of  the  rejected 
depositions,  independently  of  the 
result  of  the  cause.  Petch  v.  DaU 
ton,  1887. 

23.  Costs  of  a  motion  in  equity  are 
given  when  a  finding  at  law  is  con<* 
firmed.    White  y.  Ltsle,  1920. 

24.  An  impropriator,  not  an  occupier, 
made  a  party  to  a  bill,  is  not  liable 
to  costs  on  a  decree  in  favour  of  the* 
plaintiff  (a  vicar)  generally;  nor  is 
he  in  a  case  where,  in  consequence 
of  the  occupiers  having  set  up  a  de- 
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fence  of  paynvent  of  tome  of  the 
tithes  demanded  to  him,  he  is  made 
a  defendant  by  amendment,  and  as- 
sertfl  upon  the  record  his  title  to  re- 

'  ceive  the  tithes  to  alleged  to  have 
been  paid  to  him;  if  the  party  ao 

,  improperly  made  a  defendant,  pat 
the  plaintiff  to  unnecessary  expence, 
the  Court  will  order  him  to  |>ay  costs. 
Fetch  y.  Daltouy  1938. 

25.  A  Ticar  claimed  ffoM  occupiers 
great  tilJies,  and  had  by  hi^  bill 
made  the  rector,  his  lessees,  and 
dieir  sub-lessees,  defendants.  The 
rector  and  his  lessees  insisted  on 
their  tiile^  and  examined  witnesses ; 
and  the  Court  decreed  an  account 
of  certain  tithes  against  the  occu- 
piers, and  issues  to  try  modtuesy  and 
whether  the  great  tithes  in  question 
belonged  to  the  rector  or  vicar.  The 
rector  accepted  the  last  issue,  and 
went  to  trial.  Hie  plaintiff  (in 
equity)  £euled  in  the  issues  on  the 
moduui  with  the  occupiers,  and  suc- 
ceeded on  the  issue  tried  with  the 
rector  as  to  the  great  tithes  claimed. 
The  cause  coming  on  to  be  heard  on 
the  postea  for  further  directions,  it 
wiB  ordered  that  the  plaintiff  (in 
equity)  should  pay  the  defendants 
die  costs  of  the  issues  in  which  he 
failed ;  and  decreed,  that  the  defend- 
ants, the  rector,  and  his  lessees, 
ahottld  pay  the  plaintiff  (in  equity) 
the  costs  arising  from  the  interroga- 
tories and  depositions  and  otherwise, 
occasioned  by  the  commisions  issued 
by  tlic  rector  for  the  examination  of 
witnesses,  to  be  taxed,  and  the  costs 
of  the  issues  at  law,  and  the  subse- 
quent proceedings  thereon :  the  les- 
seea  were  decreed  also  to  pay  the 
plaintiff  the  costs  incurred  by  the 
plaintiff  in  executing  a  commission 
for  the  examination  of  witnesses  on 
tjbetr  parts,  the  sub-lessee  not  having 
examined  witnesses,  nor  taken  any 
step  to  put  the  plaintiff  to  unneces- 
sary expence,  his  costs  to  be  paid. 

.     Leaihee  v.  Ntvoitt^  1964* 

!26.  The  Court  of  Exchequer  never  di- 
rects costs  ordered  to  be  paid,  to  be 
taxed  as  between  attorney  and  client. 

.  Id.  ibid. 


Costs. 

^.  Costs  in  equity  will  not  be  f^n 
to  a  plaintiff  in  a  bill  to  estafaliih  a 
moduSf  where  a  verdict  has  been 
found  in  favour  of  the  modu*  on  an 
issue  directed  in  the  original  sait. 
Morell  V.  Gregewh  ^55. 


28.  SenMe,  Tlitt  under  8&9^*a: 
ell.  ^.3*  (which  gives  the  plaintiff 
costs  in  certain  cases  in  actions  for 
treble  value  of  tithes,)  the  i^aioaiff ' 
is  only  entitied  to  such  nhet  |ikia 
pleaded,  or  demurrer  joined  BmU 
V.  Hodgetth  206a 


Curat€. 

1.  A  curate,  though  appointed  for  life 
by  the  vicar,  is  removiMe  at  plea- 
sure, and  therefore  cannot  sue  for 
tithes,  though  empowered  so  to  do 
by  the  ittBtnuneM  of  hid  appoint- 
ment.   Price  y^PttOif  67Y. 

2.  But  held,  that  a  curate  Moy  hold 
tithes.  TamJbefknne  v.  Htumfkretft 
19i5. 1S47. 


Custom. 

1.  Customs,  where  denied,  are  not  es* 
blished  without  a  trial  at  law.  Ro- 
binson V.  Barrotjohyy  11 73* 

2.  A  bill  to  establish  certain  customa 
of  tithing  was  dismissed,  because  it 
had  never  been  tried  at  law,  whe- 
ther there  were  such  customs  or 
not.  — 436. 

3.  A  custom  creating  an  inheritance, 
cannot  be  waived  by  matter  m  paie* 
NoneU  v.  Hicks,  1570. 

4.  An  established  custom  cannot  be  af- 
fected by  a  modern  temporary  inter- 
ruption.   Id.  iUd. 

5.  A  custom  that  the  lambs  ci  several 
owners  shall  be  counted  together, 
and  the  tenth  lamb  taken  fbr  tithe» 
is  an  unreasonable  custom.  Baker 
V.  CockcTf  885. 

6.  A  custom  that  persona  occupying 
meadow  or  pasture  land  in  the  pa- 
rish, but  not  residing  in  it,  shall  pay 
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lOdl  an  acre  yearly,  and  so  in  pro- 
portion for  a  (ess  quantity,  in  lieu  of 
all  tithes  ^arising  on  such  land,  is 
good.     Sayisom  v.  ShatOy  806. 

7.  A  custom  for  every  householder  in- ' 
habitant  within  the  parish,  to  pay  2d, 
at  Easter^  by  the  name  <n  hearth  sil- 
'oevy  garden  siher^  shot  and  waxen 
silver  J  in  satisfaction  of  the  tithe  of 
the  produce  of  any  garden,  yard,  or 
orchard,  occupied  in  the  parish  by 
such  householder  inhabitant,  and  of 
all  woods,  cuttings,  and  loppings, 
cut  in  the  year  upon  the  land  m  the 
parish,  in  his  occupation;  and  also 
of  agistment  tithe,  is  good.  Bennett 
r.  lUad,  1272. 

8.  A  custom  for  eyery  person  resident, 
and  occupying  land  within  the  parish 
to  pay  S^  for  every  sheep  sold  or 
sent  out  of  the  parish,  after  old  Csn- 
dlemas  day,  and  before  shearing  time, 
in  J*eu  of  the  tithes  for  such  sheept 
is  good*    Id.  iUd* 

9.  Where  a  large  common  extended 
itself  into  several  parishes',  a  custom 
that  the  owners  of  cattle  fed  upon 
the  conomon)  should  pay  the  tithes 
of  such  feeding  to  the  parson  of  the 
parish  where  they  respectively  lived, 
and  not  to  the  parson  of  that  parish 
in  which  the  cattle  occasionally  fed; 
was  held  to  be  a  good  custom. 
MkUAntgh  V.  Crigp,  604s 

10.  A  custom  that  the  occupiers  of  an- 
cient messuages  in  the  parishes  of 
Thorny  Fishlake^  or  any  Other  parish 
lyinff  within  the  parish  of  Haffield, 
snail  p^  the  tithes  arising  from 
North  Thorn  common  and  other 
waste  lands  appurtenant  to  their  said 
messuages,  to  the  rector  or  vicar  of 
the  parish  in  which  the  ancient 
messuage  is  situated,  and  not  to 
the  rector  or  vicar  of  the  parish 
in  which  the  right  of  common  was 

\  enjoyed,  is  good.  Etkerington  v. 
Huniy  1598. 

11.  A  custom  to  pay  2d.  a  mower  or 
man's  math  in  lieu  of  tithe  hay,  is 
bad«    StmerviOe  v.  JVisSy  671. 

ti.  So  a  custom  t^t  the  vicar  should 
'  take  every  tenth  meal,  on  morning 


Custom. 

and  night's  milk,  from  all  milch 
cows  in  the  parish  from  their  first 
going  upon  the  common^  which  hap« 
I>ened  usually  on  the  3d.  of  Afoy,  in 
lieu  of  all  tithe  milk.  SomeroUle  and 
Wise,  671.  ^ 

IS.  A  custom  that  after  grass  is  put 
into  cocks,  the  owners  not  to  rake 
together  Uie  grass  round  them,  is 
void.     Staaghton  v.  Hidej  56^ 

14.  A  custom  to  discharge  the  latter- 
mo^wth  of  cloyer  grass  fVom  tithe,  in 
consideration  of  tlie  parishioner's 
making  the  first  mowth  into  grass  of 
equal  cocks  at  his  own  expence,  and 
setting  out  the  tenth  cock,  is  good. 
Durram  v.  BoOyy  578.  —  Vide  Wood 
y.  Harrisony  978. 

15.  A  custom  to  tithe  lambs  on  SL 
Mark's  day,  was  held  unreasonable* 
Croft  y.  Blahsy  6S0.    Vide  Lambs. 

16.  A  custom  to  pay  3d.  for  every 
lamb  yeaned  and  sold  before  St* 
Mark's  day,  and  to  pay  tithes  in  kind 
for  so  many  as  were  not  sold  before 
that  day,  is  bad.  Layfieid  y.  Entick" 
ru^ySGO. 

17.  A  custom  to  pay  between  St. 
Marks  day  and  All  Saints*  day,  the 
tenth  ordinary  cheese,  or  tenth  day's 
milk  once  skimmed  and  made  into 
cheese,  in  full  for  coto  tohitey  the 
cheese  to  be  collected  when  stifT, 
or  every  fortnight  or  three  weekly 
is  void.    Lister  v.  Foi/y  579. 

18^  A  custom  of  tithing  com  by  throw- 
ing nine  sheaves  into  the  owner's 
cart,  and  leaving  the  tenth  for  the 
parson,  without  previously  setting 
out  the  tenth,  is  bad.  Boughton  v. 
Wrighty  658. 

19.  A  custom  to  set  oxt  the  tithes  of 
com  in  sticks  of  twelve  sheaves,  or 
stitches  of  ten  sheaves,  and  to  pay 
no  tithes  for  the  odd  number  of 
sheaves  under  ten,  is  void.  Tretoin 
V.  Bondy  565. 

20.  A  customarjr  payment  for  the 
tithes  of  one  thing,  will  not  discharge 
the  tithes  of  another  thing;  as  a 
payment  for  cows  having  calves,  in 
lieu  of  tithe  for  all  cows  and  calves^ 
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and  herbage  and  pasture  of  lands. 
Morton  v.  ^riggs^  561. 

^*  A  custom  to  pay  drfierent  sums 
for  five  cows  having  calves,  sik  cows 
having  calves,  and  ten  cows  having 
calves,  in  satisfaction  of  all  tithes  of 
cows  and  calves,  is  void;  because 
no  payment  for  any  intermediate 
number  between  six  and  ten,  nor 
when  the  number  exceeds  ten. 
Morton  v.  Briggs,  561. 

22.  Whether  a  custom  to  take  every 
tenth  basket  o£  the  first  cutting  of 
woad  IB  discharge  of  the  tithe  of 
the  second  cutting  be  good,  in  con- 
sideration-of  the  trouble  and  expence 
of  cultivating  and  gathering  it  ?  Q. 
Andretos  v.  Lane,  47S. 

23.  fiut  to  make  the  first  vesture  into 
hay,  and  pay  the  tenth  cock  in  satis- 
faction c^the  tithe  of  such  /first  ves- 
ture, and  of  the  aftermath,  is  good. 
Johnson  v.  Aubrey,  473.  in  notis. 

24.  A  modus  was  pleaded  of  4if.  for 
every  barren  sheep  and  dry  beast ;  a 
half-penny  for  every  sheep  sold  after 
Candlemas ;  a  third  of  tiie  wool  of 
all  sheep  brought  in  after  Candlemas; 
and  that  no  tithe  is  due  for  coppice 
and  hedge  row  used  in  husbanary : 
The  Court  declared  the  said  customs 
to  be  unreasonable;  and  decreed 
the  tithes  of  coppice  wood,  hedge 
rows,  and  loppings,  sheep  unshorn, 
drv  cattle^  wool,  milk,  lamb,  and 
calves,  to  be  paid  in  kind.  Turner 
v.  Weedon,  5^. 

25.  A  custom  to  pay  ^,  a  hogshead  of 
cyder  in  lieu  of  ail  tithe  apples,  and 
oiher  orchard  fruit,  is  void.  Edger- 
ton  V.  FoUett,  5S$.     . 

26*  A  custom  to  pay  one  pig,  where 
the  number  farrowed  is  seven,  and 
does  not  exceed  ten;  and  to  pay 
nothing,  where  the  number  is  under 
seven,  is  good.  Mantell  v.  Paine, 
1504. 

27'  A  custom  throughout  the  p^ish 
to  take  the  eleventh  shock  of  wheat, 
the  farmer  being  usi^d  to  put  the 
sheaves  into  shocks  and  open  them 
in  bad  weather  to  dry  them,  held 


good.  —  A  custom  to  take  the  ele- 
venth cock  of  barley,  the  fanner 
opening  them  in  bad  weather,  held 
bad  :  so  of  vetches  and  peas.  Smyth 
V.  Sambrook,  1707. 

28.  A  custom  for  the  farmer  to  nay 
the  eleventh  part,  or  diock,  or  hat' 
took,  in  consiaeration  of  his  hattock- 
ing  his  wheat,  is  good  and  well  laid, 
although  in  the  alternative,  llie 
additional  labour  bestowed  to  sup- 
port such  a  custom,  need  not  be  an 
equivalent.  Tlie  same  custom  as  to 
barley,  *<  or  if  only  set  out  in  cocks, 
the  tenth  part,'*  is  good,  Cokbwme 
V.  Hughes,  1810. 

29.  A  custom  that  calves  in  kind  are 
to  be  delivered  at  the  will  of  the 
owner,  alter  they  be  three  weeks 
old,  and  at  such  time  of  the  year  as 
the  owner  thinks  best  to  spare  them, 
not  hindering  hb  breed;  and  if  the 
parson  delay  fetching,  to  pay  for  the 
keeping,  bad.  JeMnson  v.  Roystauy 
1878. 

SO.  A  custom  that  tithe  lambs  should 
be  delivered  the  first  of  May,  and 
that  if  any  person  have  under  seven 
lambs  he  is  to  pay  for  every  lamb  a 
halfpenny,  and  if  seven  lambs  and 
under  ten,  one  lamb ;  aad  to  be  al- 
lowed for  every  lamb  short  often,  a 
halfpenny,  and  so  likewise  for  any 
odd  number,  and  the  lambs  falling 
after  the  first  of  May  are  to  be  kept 
until  a  month  old,  and  if  longer  the 
keeping  to  be  paid  for,  bad  for  un- 
certainty. A  custom  that  pigs  should 
be  delivered  at  the  will  of  the  owner, 
after  they  be  nine  days  old,  and  that 
if  the  parson  delay  the  fetching 
tiiereof,  I|e  should  pay  for  the  keep- 
ing, bad.  A  custom  that  geese 
should  be  delivered  in  kind  before 
Midsummer,  and  that  if  any  person 
has  seven,  he  should  pay  one  half- 
penny for  each,  and  if  seven  and  un- 
der ten,  he  should  be  allowed  for 
them  that  want  of  ten,  one  halfpenny 
each,  and  so  for  an  odd  number, 
good.  A  custom  with  respect  to 
wool,  that  the  parson  should  have 
the  tenth  stone  or  pound  presently^ 
after  clipping,  and  that  any  persoa 
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BQllinff  sheep  out  of  the  parish  after 
Candlemas  day,  and  before  clipping, 
should  nevertheless  pay  Id.  for  the 
wool,  good.  A  custom  that  of  rape 
seed  the  tenth  bushel*  should  be  ren- 
dered ready  dressed,  the  parson  al- 
lowing for  the  dressinglflf.j9er  bushel, 
bad,  for  uncertainty,  it  not  being 
stated  what  was  to  be  rendered  for  a 
less  quantity  than  a  bushel.  Qjuerf^y 
whether  a  custom  to  render  the 
tenth  tree  felled,  is  a  payment  in 
kind  for  wood  ?  Jenkinson  v.  Ro^S" 
ionj.  1878. 

SI.  A  custom  that  the  owner  idiould 
take  the  two  best  lambs  out  of  every 
ten,  and  the  parson  tha  next  best  for 
his  tithe,  held  bad ;  the  same  as  to 
pigs.     Hall  V.  Malthy,  1889. 

d^.  Qtf.  Whether  a  custom  to  render 
every  tenth  hiver  of  com  in  lieu  of 
tithes  of  com  and  hay^  be  good? 
semblct  not.    Legh  v.  Gleggy  1963. 

S3.  A  custom  on  a  part  of  e.  hundred 
exempting  hedges  and  hedge  rows 
less  than  a  rod  m  width  from  tithes 
of  wood  and  underwood,  is  bad.  Page 

.    ^.fVilsonfion*  yideModusdedtnandu 


Customs  and  Subsidies 

Have  been  formerly  assigned  by  our 
Kings  to  their  subjects^  129.  in 
notis. 


Decoy  Ducks. 

Tithes  are  not  payable  for  a  decoy 
of  wild  dijicks,  or  for  ducks  or  other 
fowl  taketi  in  a  decoy ;  nor  for  the 
eggfi;  of  t^me  ducks  kept  for  the  ser- 
vice of  a  decoy.  Camell  v.  Ward^ 
531.  Attorney  General  v.  Lord 
Eardleyj  1944. 


Decree. 

In  a  bill  for  tithes,  the  decree  in  the 


Decree. 

Exchequer  is  not,  that  the  defendant 
shall  pay  tithes  for  the  future,  but 
that  he  shall  account  for,  and"  pay 
what  tithe  is  due  to  the  time  of  fifing 
the  bill;  but  in  Chancery,  it  is  to 
the  time  of  the  decree.  Carleton  v. 
Brightwelly  676.  Vide  BeU  v.  Read, 
805. 

Defence^ 

A  defendant  in  Equity  may  insist  on 
several  defences,  which  are  conaist- 
ent ;  but  if  he  undertake  to-  prove  a 
general  exemption,  and  only  prove  a 
partial  one,  he  cannot  have  the  bene- 
fit of  the  latter.  Pratt  v.  HopkifUy 
704^     Vide  Answer.  ^ 


Demurrer. 

1.  Where  in  a  suit  for  tithes^  the  title 
to  tlie  rectory  is  in  issue,,  the  rector 
cannot  demur  to  a  cross  bill  praying 
a  discovery  of  the  title,  though  no 
other  title  be  set  up.  Lygon  v.  Boiv- 
man^  1374. 

2.  Where  a  cross  bill  is  filed  for  a  dis- 
covery of  the  rector's  title,  and  also 
for  a  discovery  whether  any  former 
occupiers  of  the  lands  of  the  plaip- 
tifF  ever  paid  agistment  tithes,  a  ge- 
neral demurrer  covers  too  mudi; 
for  if  a  demurrer  were  good  to  the 
discovery  of  the  title,  yet  it  is  bad  to* 
the  other  part.    Id.  ibid. 

3.  General  demurrer  holds  where  plain- 
tiff entitled  to  discovery  only,  prays 
relief.    Gordon  v.  Simpidnson,  1638. 

4<.  Where  a  defendant  demurred"  ge- 
nerally to  a  bill  for  discovery,  as  f  o 
whether  he  had  not  deeds,  &c.  m  his 
possession  destructive  of  his  title, 
and  there  were  parts  of  the  bill  which 
ought  to  be  answered;  the  demurrer 
was  overruled,  but  with  leave  to 
withdraw,,  and  demur  particulnrly, 
and  answer  on  payment  of  full  costs 
as  between  party  and  party.  Such  a 
demurrer  overruled,  a  defendant  be- 
ing entitled  to  avail' himself  of  instru- 
ments in  the  possession  of  a  plaintiff, 
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which  may  shew  that  the  former  has 
a  nght,  or  that  the  latter  has  none. 
Whyman  v.  Legh,  1886.  See  GUgg 
V.  Legh,  1916. 

DiscJiarge. 

1.  A  spiritual  person  might  at  common 
law  be  discharged  of  tithes  in  four 
ways:  1st,  by  bull  from  the  pope; 
2dly,  by  composition ;  Sdly,  by  pre- 
scription ;  and  4tlily,  on  account  of 
\m  order :  those  who  enjoyed  the 
latter  privilege  were  die  Cistercians, 
the  Templars,  and  the  Hospitallers, 
or  Hierusalomitaiw.    Per  Hob*  388. 

—  Qua.  of  ike  Prdemonstratenses,  — 
Dickenson  v.  Greenh^j  404,  el  *eq. 

2.  Lands  formerly  parcels  of  the  pos- 
sessions of  a  greater  abbey  of  the 
Pnenumstrdtensian  order,  are  not  on 
that  account  alone,  exempted  from 
iJie  payment  of  tithes,  even  when  in 
the  manurance  of  the  owners  of  the 
inheritance.  Totunfey  v.  Tomlinson^ 
1004.1014.1016,  1017. 

3.  Where  any  monasteries,  &c.,  or  any 
manors,  messuages,  parsonages  ap- 
propriate, itc.  belonging  to  them, 
were,  before  the  suppression,  free 
and  discharged  of  tithes,  it  is  dp 
clared  they  shall  remain  free,  &c«  in 
the  hands  of  the  king,  or  of  any  other 
person.    31  H.  8.  c.  13 42. 

4*  No  person  shall  be  sued,  or  other- 
wise compelled  to  yield,  give,  or  pay 
any  manner  of  tithes  for  any  manors, 
lands,  tenements,  or  other  heredita- 
ments, which  by  the  laws  and  sta- 
tutes oi  this  realm,  are  discharged  or 
not  chargeable  with  the  payment  of 
any  such  tithes.     32  H.  8.  c.  7.  s.  5. 

—  45. 

5.  The  Stat.  31  f/.  8.  preserved  the  dis- 
charges by  bull,  composition,  and 
order,  which  would  otherwise  have 
vanished  with  the  spiritual  bodies  to 
which  they  noere  annexed.  Sl^ade  v. 
Drake^  390. 

6.  And  it  created  and  made  one  new 
discharge,  which  was  not  at  common 
law ;  viz.  the  unity  of  the  pQSSc;s&ion 


of  the  parsooage,  and  the  land  tidie- 
able  in  one  hand.    Id*  39Q> 

7.  The  council  of  Lateran^  which  dis- 
charged the  Cistertian  order,  is  a 
general  law  received  in  England  t 
and  where  their  lands  were  discharg- 
ed by  that  council,  no  covenant  or 
contract  made  by  the  abbot  to  pay 
tithes  can  make  them  liable.  Stavety 
V.  VUHhom,  502.  Vide  1007.  Lord 
Clanrickard  v.  Lady  Denton^  362. 

8.  A  general  allegation  of  discharge  ia 
sufficient.     Cmard  v.  Newtom^  530l 

9.  Where  it  was  in  proof  that  the  laitds 
in  qoestioii  belonged  to  a  greater 
monastery  of  the  Ct^terHan  order, 
and  had  never  paid  tithes^  and 
were  never  in  lease;  though  other 
lands,,  part  of  the  same  farm,  paid 
tithes  while  in  the  hands  of  tenants ; 
the  Court  presumed  aj;i  absolute,  not 
a  quali&ed  exemption.  Ingram  v. 
Thackstony  819. 

10.  And  in  such  case  a  general  allega- 
tion of  discharge  is  sufficient.  Lam-' 
prey  v.  Rookij  859. 

1 1 .  Lands  formerly  belonging  to  a  C&- 
tertian  abbey  are  discharged  of  tithes 
whilst  in  the  manurance  of  the 
owner,  though  such  lands  were  in 
lease  at  the  time  of  the  dissolution  of 
the  abb^.  Porter  v.  Batkurd,  S7& 
Ctmley  Y.  Keys^  1308. 

12.  The  lands  belonging  to  the  order 
of  St.  John  of  Jerusalem^  which  was 
dissolved  by  32  H.  8.,  were  adjudged 
to  be  discharged  from  the  payment 
of  tithes  by  31  H.  8. —  Q.  Urrey  v. 
Bowyer^  250.  —  Seijeanfs  Cfue^  281. 

—  Vide  ace.  Fosset  v.  Franklin^  1579. 

—  JVhitton  V.  IVeston,  410.—  DulSa-- 
tur  Hanson  v.  Fielding^  663. 

13.  Where  an  abbot  held  lands  dis- 
charged of  tithes,  quamdiu  in  mani' 
busproprii^y  and  in  the  time  of  jE.  4., 
made  a  gift  in  tail ;  the  donee  of  the 
issue  was  held  not  to  be  discharged 
by  31  H.  8.  —  Farmer  v.  Sheremanf 
Hob.  248.  432. 

14.  Where  it  appeared  that  the  manor, 
of  which  the  land  in  question  was  ^t 
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citttomaiy  tenement,  liad  been  parcel 
of  the  possessions  of  a  greater  monas- 
tery vested  in  the  crown  by  81  if.8., 
that  the  prior  had  been  immemo- 
rially  seised  of  the  manor,  and  of  the 
appropriate  rectory»and  the  tithes 
there;  and  that  no  tithes  had  ever 
been  paid  for  the  said  land ;  but  that 
the  other  customary  tenants  of  the 
manor  paid  tithes;  and^at  this  was 
the  only  customary  tenement  of  the 
manor  within  the  parish:  the  land 
was  held  discharged.     SietAensim  v. 

15,  Where  lands  have  been  conveyed 
tithe-free,  and  there  is  no  memorial 

■  of  amy  payment  of  tithes  for  them,  a 
Court  of  Equity  will  not  pronounpe 
a  decree  for  the  parson  ui^l  his  right 
has  been  ascertained  at  law ;  though 
the  reason  of  the  exemption  cannot 
be  traced.    Medlif  v.  Talmj/^  559. 

16.  But  mere  non-payment  of  tithes, 
though  for  time  imo^emoriali  is  no 
4i^harge  from  payment  of  them; 
without  setting  ouf  and  es^blisbipg 
the  exemption  from  one  of  the 
greater  abbies.  Breary  v.  Manby^ 
yur. 

17-  Or  shewing  a  deed  pr  instrument 
of  discharge  or  alienation  from  \^e 
original  owner  of  the  tithes.  Jen^ 
nings  V.  Letiis,  952.  957.  959. 

18^  lAnds  exempted  from  tithes  as  be- 
iag  part  of  denteanes  of  an  ancient 
monastery,  being  inclosed  by  ad  of 
parliament,  sbaQ  not  be  made  liable 
to  tithes  by  any  general  words  in  the 
act.     Pratt  v.  Hopkins^  704'. 

19.  Lands  formerly  belonging  to  a  Cu' 
tertian  abbey,  are  exempt  from  tithes 
while  in  the  manurance  of  a  tenant 

'  for  life,  lender  a  settlement.  Heit  v. 
Meeds  y  1515. 

QO.  The  lessee  of  the  land  cannot  claim 
to  hold  discharged  of  tithes,  under 
any  covenant  between  his  lessor  and 
the  lessee  of  the  tithes.  Brexoer  v. 
HUly  1418. 

21.  An  under  lessee  is  not  an  assign 

'  within  the  meaning  of  the  covenant ; 

norcan  the  tithes  be  bound  by  such 
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'  a  covenant  of  the  lessee.  Brevoer  v. 
HiU,  1418. 

22.  A  pension  in  lieu  of  tithes,  may  be 
a  good  discharge.  Philips  v.  Pry- 
therick  and  others,  1125. 

23.  A  forest  discharged  of  tithes  whilst 
in  the  king's  hands,  in  right  of  his 
prerogative,  is  not  discharged  !n  the 
hands  of  the   patentee.      Earl  of 
Hertford  v.  Leech,  4S6.  . 

24.  It  is  not  sufficient  in  an  answer  to 
a  bill  for  tithes,  to  allege  that  the 
lands  formerly  belonged  to  one  of. 
the  greater  monasteries,  dissolved  by 
Stat.  SI  H.  8.,  and  therefore  exempt; 
it  must  be  alleged,  that  they  were 
discharged  in  the  abbot*s  hands ;  up- 
less  they  belonged  to  one  of  the  four 
privileged  orders.  Hanking  v.  Gflj^ 
and  others f6l9* 

25-  An  allegation  in  an  answer  to  a  bill 
for  tithes,  that  the  lands  were  part 
of  the  homestall,  which  is  part  of  the 
bishop  of  London^B  palace,  and  (here- 
fore  exempt  from  payment  of  tithes, 
is  sufficient  without  laying  the  ex- 
emption personally  in  the  bishop. 
Benning  v.  Doucey  622. 

26.  Where  the  defendant  does  not  depy 
the  plaintiff 's  title,  as  impropriator, 
to  tithe  hay,  but  iets  up  an  exemp- 
tion, he  must  first  prove  it.  Benson 
v.  Olivey  701. 

27*  If  land  was  discharged  of  tithes  in 
the  hands  of  a  prior,  and  tlie  priory 
was  vested  in  the  king  by  31  //.  8.,  a 
payment  subsequent  to  the  statute 
shall  not  render  the  land  chargeable.^ 
Earl  of  Clanrickard  v.  Latfy  Vekton, 
363,  4. 

28.  Land  discharged  of  payment  of 
tithe  in  an  abbot's  hands  at  the  time 
of  the  dissolution,  is  always  dis- 
charged by  31  H.  8.  c  13. 

29.  Unity  of  possession  of  lands,  and  a 
rectory  in  a  religious  house,  wiJl 
afford  no  exemption,  if  the  tithes 
were  in  lease  at  tlie  time  of  the  dis- 
solution. Dickenson  v.  Beade,  358,  9. 

30.  A  college  given  to  the  crown  by 
Stat.  1  £.6.  is  not  entitled  to  exemp- 
tion from  tithes,  under  31  H,  8. 
c.  13. 8. 21. 
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31.  A  prescription  to  discbarge  the 
king's  tenant  for  years,  is  good. 
WiUiams  v.  Peeke,  707. 

32.  Lands  which  were  held  discharged 
of  tithes  before  time  of  memory,  un- 
der one  of  the  alien  jprioriesyand  com- 
ing to  the  crown  on  their  suppres- 
sion, were  granted  to  lav  persons, 
and  by  them  to  one  of  the  greater 
monasteries,  in  whose  hands  they 
remained  till  the  dissolution,  are  no 
longer  exempt  from  payment  of 
tithes.     Page  v.  Wilson,  2017. 

SS.  Lands  claiming  a  prescription  in 
non  decimando,  as  having  belonged  to 
a  reliffious  house,  must  be  shewn  to 
have  belonged  to  it  before  time  of 
legal  memory ;  and  the  lands  must 
also  be  particularly  described  in  the 
defendant's  pleadings.  Markham  v. 
Smyths  2036. 

34w  When  the  lands  and  the  rectory 
are  shewn  to  have  been  before  lefftu 
memory  in  an  abbe^,  and  to  be  also 
in  its  hands  at  the  tmie  of  the  disso- 
lution, and  that  no  tithes  have  been 
paid  since,  a  decree  will  not  be  made 
m  favour  of  a  vicar  claiming  tithes 
without  an  issue.  Foreman  v. 
Cooper,  2071. 

Vide  MoBaBteriegyNonHlecimandoyUnity 
of  possession. 


Ecclesia  non  sobii  EccksUe. 

2.  But  if  the  endowment  be  tpedalf 
that  the  vicar  shall  have  so  much  of 
the  glebe,  paving  tithes,  he  shall  pay 
them.    Id,  idid^ 

3.  If  a  vicar  be  endowed  de  minuHs  de- 
cimit,  he  shall  not  have  the  small 
tithes  of  the  glebe  in  the  bands  of 
tlie  parson  ;  but  if  it  come  into  the 
hands  of  a  layman  severed  from  the 
appropriation,  tithes  shall  be  paid  of 
it  both  to  the  parson  and  vicar,  490* 

4*  A  parson  purchases  a  manor  within 
his  parish  :  by  this  unity  of  posses- 
sion the  manor,  though  titheable  be- 
fore, becomes  untith  cable,  118. 


Easter  Offerings. 

1.  Easter  offerings  are  due  of  common 
ri^ht;  but  the  amount  seems  deter- 
minable by  custom.  Egerton  v.  StiU^ 
661. — Latorence  v.  Jones^  662.—- 

Vide  889. 

2.  But  a  lay  impropriator  is  not  en- 
titled to  them ;  but  he  only  who  ex- 
ercises spiritual  function,  662. 

Ecclesia  non  solvit  Ecclesice, 
vide  975. 

1.  If  a  vicar  be  endovred  generally  of 
part  of  the  glebe  of  the  parsonage, 

he  shall  not  pay  titlies  to  the  parson.  I  I.  To  prove  an  exemption  from  the 
Walrkk  and  Lewis  v.  Cropton,  470.     {      payment  of   tithewood  within  the 


5.  But  where  the  parson  leases 
parsonage  and  rectory,  he  shall  him- 
self pay  tithes  of  his  manor  to  the 
lessee.    Jd,  ibid. 

And  if  he  makes  a  feofiment  of  his 
manor,  the  feoffees  shall  pay  tithes 
to  him.    Jd.  ibid* 

6.  Whether  if  he  let  pared  of  his  glebe 
for  years  or  life,  the  lessee  shaU  pay 
tithes  or  not  ?     Query,  1 19. 

7.  A  man  devises  his  rectorv^  except  his 
own  tithes,  and  afterwards  grants  his 
lands.'  Queryy  shall  the  grantee  be 
discharged  ?  1 18,  fit  noHs. 

8.  The  maxim  does  not  extend  to  pro- 
tect the  deanery-house  of  Si.  PtMlB, 
Londony  from  payment  of  tithes  to 
the  warden  and  minor  canons  there- 
of, as  parson  of  St.  Gregjoty.  The 
maxim  applies  onlv  to  the  ^fm 
of  the  same  parish  church.  2m 
Warden^  S^c.  0/  St.  Paul  v.  Hie 
Bishop  of  Lincoln,  1816. 

Eavommunication^ 

Letters  of,  pleaded  to  a  prohibitios, 
105.     Vide  Prohibition,  n. 

Exchequer. 

Vide.    Bill  for  tithes*    Decree. 


Evidence. 
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weald  of  Aini^»  the  testimony  of  all 
those  who  either  as  owners  or  far- 
mers were  intitled  to  any  wood  there, 
was  rejected.  Earl  of  Clanrkkard  y. 
Lady  Denton^  S60. 

2.  So  in  disproof  of  the  custom.  Id. 
S61.     Taylor  v.  Cooky  1971. 

S.  So  where  a  modus  is  claimed  for  a 
whole  Yill,  none  of  the  Till  can  be 
witnesses.    Id»  Md. 

4.  Evidence,  to  support  payments  in 
cases  of  tithes,  is  allowed  more  ex- 
tensiyely  than  in  any  other  case. 
Gregory  v.  LuUerell^  620. 

5.  Tradition  from  ancient  persons  is 
proper  evidence  in  cases  of  custom 
and  usage.  Per  Lord  Hardvoickey 
Chapman  y.  Smithy  854. 

6.  The  custom  of  tithing  in  other  pa- 
rishes than  that  in  question,  cannot 
be  given  in  evidence.  Erskine  v. 
Ruffley  965. 

7*  Where  it  appears  on  the  cross  exa- 
mination of  a  witness  that  he  is  in- 
terested, ,and  the  objection  is  taken 
before  the  depositions  are  read,  it  will 
be  sustained.  Scoti  v.  Fewwicky  1255. 

8.  The  accounts  of  ministers  in  34  &S5 
i/.8.  admitted  to  be  read  to  prove 
an  exemption  under  SI  H.  8.  Ben- 
son v.  Oltvey  701. 

9.  Entries  in  a  predecessor's  books  are 
evidence  for  the  parson'  or  vicar. 
Legross  v.  Levemore^  329. 

10.  Books  of  account,  memorandums, 
Sfc*  of  a  former  vicar,  may  be  made 
use  of  as  evidence  for  his  successor. 
In  cases  of  tithes,  S^c.  Lord  ArundeTs 
Casey  620. 

11.  Books  of  lessees  of  the  rectory 
containing  entries  of  the  receipt  of 
agistment-tithe  admitted  after  the  de- 
termination of  their  lease,  to  support 
the  claim  of  the  impropriator  to  that 
species  of  tithe.  lUtngmrih  r.' Leigh, 
1615. 

12.  Entries  in  old  books  of  the  defend- 
ant, kept  by  a  deceased  steward,  of 
payments  made  to  the  vicar  by  way 
of  modus,  were  admitted  in  evidence 


Evidence. 

against  the  lay  impropriator,  in  a  snit 
by  him.  Woodnoth  v.  Lard  Cobham, 
658. 

IS.  A  book  of  a  former  collector,  of 
ancient  date,  found  in  the  hands  of 
his  successor,  was  admitted  as  evi- 
dence, though  the  hand-writing  of 
the  collector  could  not  be  proved. 
Jones  V.  WaUery  847* 

14.  Receipts  not  siened  by  Uie  receiv- 
er of  the  tithes  himself,  but  by  his 
deputy,  are  inadmissible  in  evidence. 
Yate  V.  Leighy  861. 

15.  The  king's  books  are  not  condnsive 
evidence  as  to  the  value  of  a  living. 
Siump  V.  Ayl^y  5S6. 

• 

16'  Copies  from  the  cathedral  churches 
of  the  surveys  of  crown  and  church 
lands  made  under  the  commissions 
issued  by  the  parliament  in  1647>  are 
admissible  evidence,  $  the  originals 
having  been  lost  in  the  fire  of  Xofi- 
don.     UnderhiU  v.  Durhaniy  542« 

17*  Valuations  of  land  under  ancient 
commissions  are  not  condusive  evi- 
dence. Per  Lord  Hardmckey  Chap- 
man  v.  Smithy  857* 

18.  Ancient  valuations  are  not  conclu- 
sive evidence  of  the  value  of  lands  or 
of  livings.  Ashby  v.  Power,  1240» 
Tambenaine  v.  Hungry,  1S47. 

19.  A  survey  of  a  religious  house  taken 
in  156S  allowed  eood  evidence  to 
prove  a  vicar's  right  to  small  tithes. 
The  Vicar  of  KeUington  v.  Master 
and  Fellouos  of  Trinity  CoUegey  Cam* 
bridge,  799. 

20.  Copy  of  an  agreement  between  the 
abbot  of  Quarr  and  the  monks  of 
Lyray  admitted  to  be  read,  on  the 
particular  circumstances  of  Uie  csme, 
thottffh  contrary  to  the  general  rules 
of  evidence.  Downes  Y.JnoremanfiSS* 

21.  Immemorial  non-payment  of  any 
tithes  from  a  district  cannot  raise  a 
presumption  of  an  exemption  by 
grant  from  the  lay  rector;  but  la 
strong  evidence  to  explain  the  ex« 
tent  of  the  grant  of  the  rectory,  if 
at  all  doubtful.  Lord  Petre  v.  JB/rn* 
i:o«oe,  1484 
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S2L  Mere  non-payment  of  a  ptrticalar 
apeciea  of  tithe  is  no  evidence  against 
a  lay  rector  of  a  conveyance  of  that 
tithe.  Naglc  v.  Edwards,  1442.  Q. 
ei  vide  Rose  ▼•  CaUandy  X620. 

S3*  Possession  by  a  s^reater  abbey  at  the 
time  of  the  dissomtfon,  coupled  with 
a  subsequent  non  decimandoy  though 
not  alone  sufficient  to  exeinpt  lands 
from  tithes,  is  evidence  sumcient  c^ 
irnmemorial  possession  to  warrant  an 
issue*  on  tide  by  prescriptioik  Oa- 
vill  y.  OraMf  1354* 

d4.  One  instance  within  SO  yeara  of  a 
composition  with  the  vicar  for  a^st- 
ment  tithe  of  the  close  wherem  it 
was  claimed,  was  held  sufficient  title 
in  him  to  the  small  tithes,  on  a  bill  by 
him  for  tithe  herbage  and  furse. 
Goole  V.  Jordan^  64iS. 

25*  Immemorial  enjo3Fment  of  tithe  by 
a  defendant,  if  he  derive  title  under 
spiritual  persons,  may  be  used  either 
as  evidence  of  the  existence  of  a  por- 
tion of  tithes,  or  may  be  applied  to 
prescription.  Fn/er  y.  Sims,  1356. 
1367. 

26.  Evidence  of  the  perception  of  tithe 
of  hay  and  of  small  tithes  by  the  vi- 
car, is  evidence  of  prescription,  which 
supposes  an  endowment.  Travis  v. 
Oxton,  1066.  1071, 1072. 

^.  And  proof  of  the  payment  and  re- 
ceipt of  a  J^ad  modus  is  evidence  of 
a  title  to  tithes  in  kind.  Id.  1074. 
Parsons  v.  Betlamtfy  1829. 

28.  Whether  evidence  of  immemorial 
payment  be  alone  sufficient  to  prove 
a  composition  real?  Q.  Hayiioood 
v.  NichoUsy  1120.  Vide  Composition 
Real. 

29*  Where  no  endowment  appears,  yet 
evidence  which  will  not  support  a 
prescription  may  be  brought  to  provc^ 
an  endowment.  Jackson  v.  Iralker, 
1231. 

30.  Payment  <^  a  composition  for  the 
tithes  of  turnips,  whether  pulled  or 
eaten  off  the  ground,  where  neither 
party  considered  it  as  an  agistment 
tithe,  is  no  jBvidence  of  perception  of 
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nard,  1462.  1468. 
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31.  Payment  of  tithes  bjr  the  defend- 
ant, a  parishioner,  is  ortmJyooe  evi- 
dence against  him  of  me  rector's  title. 
Ch4^man  v.  Beard,  1482. 

32.  Fifteen  years*  possession  of  a  bene- 
fice is  ffnm&fide  evidence  of  a  re- 
ffolar  induction,  and  of  having  read 
Uie  thirty-nine  articles.  Chapman  v. 
Beard,  1482. 

S3.  A  decree  in  faiwrnr  of  a  vicar  in 
a  cause  between  him  and  the  rector, 
is  not  conclusive,  thoagbnade  on  the 
very  point  ^n  question,  if  the  ordinary 
be  not  a  party  to  it.  Carr  v.  Heatoth 
1258. 


34.  Whether  a  decree  in  a  canse,  in 
which  the  lessee  only,  and  not  the 
impropriator  was  a  psirty,  ought  to 
be  admitted  in  evidence?'  Q.  Bi- 
shop of  Lincoln  v.  Sir  William  Ellis, 
632. 

4 

35.  A  decree  was  reflised  to  be  read; 
because  not  relating  to  the  same  lands 
or  title.    Benson  v.  Olive,  701. 

36.  So  a  verdict  not  proved  to  relate 
to  the  same  lands.    Id.  702. 

37*  On  a  bill  for  tithes,  where  a  modus 
is  set  up,  a  former  bill  and  answer 
between  the  rector  and  an  occnpier 
may  be  read,  if  the  lands  can  be  as* 
certained  to  be  the  same.  Ashby  v. 
Power,  1239. 

38.  Depositions  taken  in  a  fotmer 
cause  between  the  same  parties, 
where  the  same  question  was  in  issue, 
were  admitted  to  be  read.  Morgan 
V.  NeviU,  1046. 

39.  Where  the  parson  filed  a  bill  against 
several  parishioners,  smd  they  &d  a 
cross  bill  against  him,  and  stated  ^ 
deposition  of  a  witness  then  dead,  in 
a  former  cause  between  the  parson 
and  another  parishioner  on  the  sime 
point,  the  court  refused  to  have  it 
read,  though  the  parson  alleging  he 
did  not  recollect  the  contents,  re- 
ferred to  it  in  his  answer.  ScoU  v. 
Allgood,  1369. 1372. 
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40.  Depotitkkns  were  received  m  evi- 
dence  witlloat  the  production  of 
either  bill  or  anftver,  or  giving  any 
proof  of  their  contents.  Q.  luing' 
ttforth  V.  Leighy  1615.  et  vide  Byam 
V.  Boothy  1745. 

41.  A  vexdict  between  the  person  and 
one  occupier  is  eyidenco  in  a  case 
upon  the  like  pobt  between  the 
parson  and  Qnothir  occupier.  Inivtt 
V.  CSkedomer,  1238. 

42*  Terriers,  though  signed  hj  the 
'  churchwardens  only,  are  aditkissible 
in  evidence.  They  are  also  admissible 
against  the  rector,  though  signed  by 
none  claiming  under  him,  or  acting 
for  him.    lUingworth  v.  Leiglh  1615. 

43;  A  terrier  cannot  be  received  in  evi- 
dence, unless  it  come  from  the  proper 
repository,  the  registry  of  the  diocese, 
or  a  copy  from  the  parish  registry,  if 
the  original  cannot  be  found.  A^iyns 
V.  Hatton^  1406. 

4I>.  Hie  registry  of  the  archdeacon  is  a 
proper  repository,  1454.  Fide  AUoU 
V.  WUkimony  1585*  Amutrong  v. 
Hetokt,  183& 

45.  An  instrument,  purporting  to  be 
an  endowment  xoithout  the  seal,  and 
another  purporting  to  be  an  inspexi" 
mus  thereof  under  the  seal  or  the 
bishop,  were  rejected,  as  coming  out 
of  pnvate  hands  unconnected  with 

'  the  matter  in  dispute.  Petttv.JDki- 
rox^,  1450. 

46.  A  deed  40  years  old  proves  itself, 
and  no  proof  is  required  where  the 

'  party  had  it,  or  how  he  came  by  it| 
703.     Q.  S6  yetLTS  old,  id,  ibid, 

47.  An  old  map  produced  by  a  party 
may  be  evidence  against  himself. 
Alloti  V.  Wilkinson,  1585. 

48«  Where  %  tnodum  of  every  tenth  day's 
cheese  foe  a  cert^un  period  of  the 
year  in  Vcki  of  tithe  of  milk  was  in- 
sisted uppi\,  proof  of  a  delivery  of  a 
cheese  at  the  homee  of  the  tithe-ga- 
therer, but  not  to  himself,  cannot  be 
admitted  to  prove  perception  of  the 
modus.     Wake  v.  Russy  1396. 

49.  Evidence  that  the  parishioners  have 
'.   treated  with  the   proprietor  fo^  a 
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composition  is  not  alone  siifficieal  to 
establish  ^is  possession  of  the  tithes 
in  an  action  on  the  statute.  Wj^ium 
V.  Tudty  1517.  . 

50.  Although  upon  the  trial  of  an  issoe 
directed  by  a  court  of  equity,  the 
evidence  prove  a  modus  to  extend  to 
more  closes  than  are  stated  in  the 
pleadings,  this  is  not  material.  Td^r 
V.  Walker y  699. 

51*  Bvidenoe  of  a  modus  will  si^^port  a 

8 lea  of  nil  dehft  to  an  action  of  debt 
)r  tithes  of  bay  and  wns^    Charry 
v.  Garlarvi,  951. 

52.  In  an  action  on  the  statute  for  not 
setting  out  tithes,  though  a  penal  ac- 
tion, uie  same  evidence  is  admissible 
as  to  proof  of  title,  as  in  ejectment ; 
and,  therefore,  as  men's  deeds  and 
evidences  are  liable  to  be  lost,  a 
length  of  possession  and  perception 
of  the  tithes  is  sufficient  evidence  of 
title.     KinasUm  v.  Clarke^  9^. 

59.  In  debt  6n  ^f^^Ed.^  c.lS.  fo# 
not  setting  out  tithes,  where  the  de* 
claration  staled  that  they  were  inthin 
forty  years  next  before  the  statute  of 
right  vielded  and  payable,  and  yield- 
ed ^a  pai4  evidence  that  the  lan4 
had  always  been  in  pasture,  and  had 
never  within  living  memory  paid  any 
tithe,  is  not  sufficient  to  defeat  ^e 
action.    Mitchell  v.  Walker,  1383. 

54,  Whether  evidence  of  a^^nera/rifiht 
can  be  applied  in  support  of  an  alle- 
gation ot  a  partial  right?  Q.  Travis 
V.  Chaloner,  12S7. 

9 

65.  Proof  of  a  rector's  handwriting  to 
receipts  by  comparisoii  with  his  sig- 
nature in  Uie  E^ister-booksyheld  suf- 
ficient.    Tayhr  v.  Cooke,.  1971. 

56.  Entries  in  a  book  coming  out  of 
the  possession  of  a  defendant  who 
was  the  grandson  of  a  preceding  lec- 
tor, not  idlowed  to  be  read  as  t vi- 
depce  to  support  a  modus,  on  the  tes- 
timony of  a  witness  wl^o  said  he  be- 
lieved it  to  be  in  the  rector's  hand- 
writing from  coniparing  it  with  hift 
original  will  in  Doctors' Commons. 
Randolph  v.  Gordon,  1862. 

57.  An  entry  Iq  a  parisli  register  of 
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'  diiFerent  modusest  the  sum  iota}  of 
which  was  in  the  handwriting  of  a 

*  deceased  vicar,  admitted.  Periegal 
V.  Nicholsonf  1656. 

58b  A  receipt  of  a  former  rector  in  the 
hands  of  the  defendant,  derived  from 
reasonable  custody,  held  admissible 
evidence  of  a  money  payment.  Bertie 
V.  Beaumont,  1760. 

59l  a  receipt  even  more  than  fiftv 
'  years  old  o^red  to  be  put  in  evi- 
dence to  prove  a  money  payment, 
.  purported  by  it  to  have  been  received 
m  lieu  of  tithes,  is  not  admissible 
evidence  of  the  fact  o£  such  custom- 
ary payment  having  been  acted  on 
so  as  to  establish  the  defence  of  a 
moduSf  unless  it  can  be  proved  who 
tlie  parties  to  the  receipt  were,  and  in 
what  character  they  stood,  and  un- 
less proof  be  given  of  the  hand- 
writing or  death  of  the  party  giving 
it.    Manh^  v.  Curtis,  1738. 

60.  The  principles  laid  down  upon 
which  entries  in  a  rector's  or  vicar's 
books  are  admitted  as  evidence  for 
or  against  his  successors.  Short  v. 
Lee,  2002. 

61.  Whether  entries  in  the  book  of  a 
lay  impropriator  in  fee  of  tithes  re- 
ceived are  evidence  for  those 
claiming  under  him.   Q^•f  Id.  ilnd. 

62.  The  copy  of  a  record  of  a  judge- 
ment of  the  archdeacon  of  Leicester 
as  the  pope's  commissary  found  in 
the  chapter-house  at  We$tmiruier,9ax<di 
which  was  brought  thither  from  the 
receipt  of  the  !^chequer,  not  suffi- 
cient evidence  upon  which  to  found 
an  application  for  a  new  trial.  Cote^ 
grave  v.  Hackeyr  78S. 

63.  Archbishop, ]^«&'s  book  of  endow- 
'    ments  received  as  evidence  (but  not 

objected  to),  titdse  v.  Eyston,  1664. 
Qtt.?  Vide  Hehden  v.  Freeman,  and 
Harwood  v.  Sims,  n.  (a)  ibid.  1665., 
and  Leonard  v.  Franklin,  1832. 

64.  A  chartulary  of  an  abbey  in  the 
hands  of  an  individual  proprietor  of 
part  of  the  lands  which  belonged  to 
the  abbey,  containins  various  entries, 
(the  originals  from  ^ich  the  entries 
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were  made  being  lost,)  held  adnii** 
sible  as  to  the  pertinent  entries.  Bul- 
len  V.  Michd,  1785. 

QS.  The  copy  of  a  book  belonging  to 
the  patron  of  a  living  witnessed  by 
the  register  of  the  patrons  (the  dean 
and  chapter  of  ChrisSdiMrdi)  and 
•ther  credible  witiiesses,  ordered  to 
be  delivered  to  the  parisfaioners  for 
their  use.     Forbes  v.  Phdps,  84»K 

66.  A  book  in  the  handwriting  oiA^  B^ 
purporting  to  contain  accounts  of 
tithes  collected  hy  him  70  years 
ago,  cannot  be  received  in  evidence 
without  proof  that  A.B*  was  col- 
lector of  tithes  at  that  tiiiie.  ShoH 
V.  Lee,  1998. 

67-  In  a  suit  for  tithes  by  the  lessee  of 
a  corporation  aggregate  to  whom 
the  rectory  belonged,  ancient  docu- 
ments in  their  possession,  purportiiig 
to  be  accounts  furnished  by  some  of 
their  members  employed  to  collect 
the  tithes,  and  appearing  to  be  nfc^ 
proved  and  settled,  are  admissible 
m  evidence ;  the  statutes  of  the  body 
enjoining  the  appointment  of  collec- 
tors, together  with  the  internal  evi- 
dence of  the  documents,  and  their 
coming  out  of  the  proper  custody, 
held  sufficient  proof  that  the  ac- 
counting parties  were  really  collect- 
ors. Id.  ibid. 

68.  Vicars^  books  good  evidence  to 
shew  that  alleged  moduses  were  ap- 
portioned by  reference  to  the  poor's 
rates.     Walter  v.  Holman,  1828. 

69.  A  copy  of  a  lost  terrier  rejected. 
Leathes  v.  HeooUt,  1835. 

70.  Old  terriers  signed  by  the  rector 
and  churchwardens,  and  by  some  of 
the  resident  parishioners,  but  not  by 
any  person  interested  in  the  hrm, 
held  to  rebut  a  farm-fnoefitf  set  up 
for  it,  and  endeavoured  to  be  esta- 
blished by  proof  of  a  money  pay- 
ment made  within  living  memovy* 
and  by  the  absence  of  r^atation, 
that  tithes  had  ever  been  taken  in 
kind,     Myffon  v.  Harris,  1788. 

71.  The  production  of  a  map  stated  ta 
be  that  of.a  farm,  and  proof  of  the 
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Rccuracy  of  it  compared  with  the 
farm  about  18  years  before  the  com- 
mencement of  the  suit,  not  a  suffi- 
.  cient  proof  that  such  a  farm  is 
ancient.    StuaH  y.  Greenally  1988- 

72.  The  ecclesiastical  surveys  are  not 
implicitly  to  be  relied  on.  Drake 
V.  Stm/thy  1875. — As  to  the  au- 
thority of  the  ancient  documents, 
^ee  IVhiU  v.  Lide^  1920.— Je«  y. 
HocUey,  1821. 

7S.  An  estimate  of  tithes  made  by  the 
'  surveyor  at  the  instance  of  the  rec- 
tor, which  turned  out  to  be  made 
with  reference  to  certain  money 
payments,  not  admitted  as  evidence 
to  fix  the  rector  with  an  acknow- 
ledgement of  the  money  payments, 
unless  it  be  shewn  that  he  directed 
the  surveyor  so  to  making  his  esti- 
mate.   Bertie  y.  Beaumont^  1760. 

74.  A  former  decree  in  faVour  of  a 
predecessor,  and  a  verdict  in  his 
favour  never  taken  advantage  of  by 
succeeding  rectors,  will  not  preclude 
the  necessity  of  a  new  trial  at  law. 
Sanders  v.  Longdetiy  1824. 

75.  Depositions  in  an  old  cause  ad- 
mitted, though  neither  the  bill, 
answer,  or  decree,  nor  the  relative 

.  character  of  the  parties  could  be 
discovered.    By  am  v.  Booths  1745. 
,   et  vide  lUingmorth  v.  Leigh,  1615. 

76.  Admissions  in  an  answer  to  prove 
occupation  may  be  read  to  prove 
the  defendant's  occupation  of  lands 
at  the  time  of  filing  the  bill,  but  not 
those  which  related  to  lands  occu- 
pied since.    Rumney  v.  Beale^  1862. 

77-  The  personal  answer  of  a  defend- 
ant to  a  libel  in  the  ecclesiastical 
court,  preserved  amongst  the  records 
of  the  register,  is  admissible  evidence 
in  a  suit  for  tithes  in  the  court  of 
exchequer  by  a  party  claiming 
under  the  same  title  as  the  person 
whose  answer  it  was.  Taylor  v. 
Cook,  1971. 

78.  An  answer  by  a  former  rector  to  a 
bill  filed  to  estalplish  a  modui  of  a 
certain  quantity  of  meal  as  to  one 
farm,  admitting  that  the  parish  is  ex- 
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empt  in  consideration  of  a  commuta- 
tion for  meal,  is  strong  evidence  to 
prove  a  district  modus,  De  JVhelp' 
dale  V.  MUhum,  1872. 

79.  A  receipt  for  payment  (by  a  per- 
son sued  oy  a  vicar  for  tithes)  of  the 
plaintiff's  biU  of  costs  is  evidence  of 
the  suit  having  resulted  in  favour  of 
the  vicar.  Parsons  v.  BeUamy^  1829. 

80.  In  an  action  on  the  stat.  2  &  8 
Ed,  6.  against  an  occupier  for  not 
setting  out  tithes,  copies  of  a  bill  and 
answer  in  a  suit  by  the  vicar  for  tithe- 
hay  against  S*  L^  then  occupier  of 
the  close,  and  from  whom  defendant 
purchased,  denying  the  vicar's  right, 
and  setting  u^  a  right  in  the  ancestoc; 
of  the  plaintiff,  on  which  the  vicar 
abandoned  the  suit,  held  evidence 
against  the  defendanL  Lady  Dart'* 
mouth  v.  RohertSy  1704. 

81.  deputation  is  admissible  evidence 
in  cases  of  private  right,  where  a 
class  of  persons  or  a  district  are  con-f 
cemed,  and  is  evidence  as  to  a  pa- 
rochial moduSf  but  not  as  to  a  farm- 
modus.     White  y.  Lide^  1921. 

82.  It  is  no  objection  to  evidence  of 
reputation  that  the  deceased  persdtf 
from  whom  it  came  was  liable  to  pay 
tithes.    Haruood  v.  SimSf  1665*    » 

r 

88.  On  a  question  of  modus  sent  to  ka 
issue,  evidence  of  reputation  of  the 
custom,  that  the  money  payments 
constituting  the  alleged  moduses  had 
been  uniformly  made'  beyond  living 
memory,  and  that  the  witness  who 
had  heard  old  persons  toho  at  the 
time  occupied  lands  in  the  parish^  and 
toere  long  since  dead,  say,  •  that  it 
had  always  been  the  custom  to  make 
such  payments,  held  admissible  evi- 
dence.   Mosdy  V.  Daviesy  2051. 

84.  A  modus  for  hay,  hemp,  and  flax 
held  to  be  proved  by  receipts  for  a 
money  payment  made  for  hay,  hemp, 
and  flax,  for  45  years  back,  though 
earlier  receipts  described  it  as  pay- 
able for  hay  only*  Manby  v.  Lo^e^ 
199S. 

85.  A  plaintiff  having  examined  a  wit- 
ness on  the  merits,  and  it  appearing 
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by  bis  answer  that  he  is  interested, 
the  objeotion  to  his  evidenoe  may  be 
talcen  at  any  time  previous  to  the 
reading  of  h»  depositions.  Periegal 
V*  NicAoUan,  1656. 

96.  In  a  suit  by  a  rector  for  an  ac- 
count of  great  tithes,  evidence  of 
die  vicar  to  prove  payment  of  the 
small  tithes  to  himself,  is  admissible 
on  the  objection  of  interest.  Barker 
V.  Baker,  1695. 

87*  On  an  issue  to  try  a  imodusy  a  les- 
see of  the  vicar  may  be  examined  on 
the  part  of  the  vicar,  if  he  have  pre- 

.  vioQsly  released  the  vicar.  Robin- 
ton  V.  fFOliamsoth  1986. 

$8.  The  testimony  of  occupiers  is  in- 
admissible.    Taiflor  V.  Cook,  1971. 

80.  P^oof  of  a  fixed  payment  for  a 
farm  during  along  period,  without 
mention  of  a  modtuy  is  evidence  of  a 
modus.     White  v.  LUle,  1921. 

9(X  Pavment  of  a  composition  2s  as 
f  ooa  evidence  as  to  the  article  for 
wUch  it  is  paid  as  pajinent  of  tithe 
in  kind.  Jrarsom  v.  BtUamju  1829. 
Vide  Modus,    Composition  nedU 

91.  A  book  found  in  the  herald's 
office,  purporting  to  bean  account 
of  the  powiBiions  of  a  monastery,  not 

.  admissible  evidence  of  that  fact 
Lygon  V.  Btrutt,  1429. 


First  Fruits. 

Va.  Incumbent.     . 

L  Every  archbishop  or  other  ordinary, 
or  any  other  person  who  shall  re- 
ceivtft  the  fruits,  tithes,  obvehtions, 

'  Ac.  accruing  to  any  archdeaconry, 
benefice,  or  odier  spiritual  promo- 
tion, drc.  during  vacation,  and  shall 
not  render  or  par  them  to  the  next 

<  wcumbent,  or  who  shaO  hinder  him 
from   receiving  them,  shall  -forfeit 

.  the  treble  value  of  so  much  as  be 
shall  have  received,  the  moiety  to 
the  king,  and  the  other  to  the  in- 
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cumbeni,  to  be  recovered  in  any"  of 
the  King's  courts  by  actioBy  bill, 
plaint,  infoimation,  or  otherwiaey  in 
which  no  waser  of  law,  protecticm, 
or  essoin  shall  be  allowed.  9S  H.S* 
c  11.    34u 

2.  Provided,  that  every  archbnhop,  (kc* 
shall  be  permitted  to  retain  80  much 
out  of  such  tithes,  Stc.  as  shall  be 
sufiident  to  pay  the  person  who 
shall  have  served  the  cure  during 
the  vacation  his  reasonable  stipend 
or  salary,  and  for  the  collection.  Sic* 
of  such  tithes,  Slc    Id.  ibid. 


Fish. 

1.  Whether  tithes  be  due  for  fisheries  ? 
Q.  115. 

2.  Fish  in  a  pond  are  not  titheable  with- 
out a  custom,  616.  ^  notii.  NidUh 
las  V.  EUioUy  1581. 

3.  Whether  a  custom  to  pay  to  the 
impropriator  12ef.  in  the  pound  for 
all  fish  caught  in  the  sea,  and  brousfat 
into  a  certain  port  within  the  pansh 
and  sold  there,  and  the  twentieth 
part  of  all  fish  caught  by  the  fisher- 
men of  the  parish,  ana  sold  ebr- 
toAmf,  be  good?  Q.  Earl  of  Scar- 
borough  V.  Hunter,  et  al.  621. 

4.  A  custom  that  every  parishioner  of 
the  parish  being  proprietor  or  occo- 
pier  of  any  fishing  boat>  fishing  net, 
or  other  fishing|^  crafl,  which  has 
been  usually  tieB,  See.  witllin  any 
part  of  the  rectory  or  parish,  when 
not  used  in  firiiing,  ought  to  pay  to 
the  impropriate  rector  the  tenth 
part  of  all  great  and  small  fish  taken 
in  the  bay  or  adjoining  seas  with 
su<^  boats,  &c  except  fish  used  for 
bait.  Sec.  was  held  good.  Gwaca$ 
V.  Kdjfnack,  691. 

5.  Hthe  of  fish  taken  in  the  sea  is  oiily 
due  by  custom.  Holland  v.  Hede, 
cited  937. 


6.  Tiilie  of  fish  taken  in  ^e  sea  m 
hddaito  be  ti.personitl  tithe,  937. 

7«  An  issue  was  directed  to  tiy  whe- 
ther,   when  the  inhabitants  of  the 
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parbh  of  )S&  jEMe  are  hired  to  trtek 
m,  or  with  the  nets,  boats,  and  other 
crafb  of  the  inhabitants  of  Meva^ 
gisse^y  in  catching  pilchards  ^d 
other  fish  in  the  sea,  and  are  by  con- 
tract to  have  a  sum  of  money,  and 
also  a  share  of  the  fish  so  caaghi  for 
their  work,  and  the  fish  so  caught  are 
brought  into  the  parish  of  Mevagis- 
sey,  the  vicar  thereof  is  entitlea  to 
tithe  in  kind  of  such  share  of  fish,  in 
case  the  nets,  boats,  and  other  craft 
used  in  catching  such  fish,  are,  in  the 
intervals  of  die  fishing  seasons^ 
housed  4nd  k^t  in  the  parish  of 
Mevagmey.      WUliam    V*    Banm^ 

8.  In  a  bill  for  tithes  of  fish,  all  the 
persons  interested  in  any  one  par- 
ticular adventure  must  be  made 
parties.     Coppard  v.  PagCy  162S. 

9.  Fish  in  a  pond  not  titheable  without 
a  custom.  Austen  v.  Nicholas,  615. 
»•  (a). 


Farestk 

U  Decree  of  tKhes  of  uttderw^d  in 
the  King's  Forest.    A.  D.  ISSa 

2.  A  forest  discharged  of  tithes  in  the 
king's  hands  in  right  of  his  preroga- 
tive, is  n6t  discharged  in  die  hands 
of  his  patentee.  Eari  of  Hertford  v ' 
Leech,  486.      Et   vid.   Banister  v 

-  Wright,  501. 

The  tithes  of  a  forest  tannot  be  with- 
holden  for  nonHpayment  of  the 
keeper's  fees.     UonatU  v.  Greaves, 

3.  Under  a  grant  of  tithes  arising  from 
lands  de  novo  assartis  et  assartandis  in 
the  extraparochial  parts  of  a  forest, 
the  grantee  is  not  intitled  to  the 
tithes  of  lands  in  those  parts  in  the 
occupation  oF  the  keepers  of  the; 
forest,  nor  of  lands  inclosed  by  a  pri- 

'  TBie  person  by  encroauluiMuit  i^Km 
thf  fianrest :  for  this. last  is  Apurpres- 
ttsref  not  an  assart.  Parry  v.  2for- 
vey,  1490. 

4.  The  tithes  ofaHextfaparocWal  hinds 
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belong  jmre  corona  to  the  king,  aftd 
the  title  of  the  crown  is  not  confined 
to  such  extraparochial  lands  only  as^ 
were  forest,  or  part  of  forest  lands.* 
Where  in  a  grant  (ex  mero  motu,  Sfv,) 
by  the  crown  of  extraparochial  lands, 
the  words  **  tithes,  oblations,  and  ob~ 
"ventions^  were  found  to  be  intro- 
duced amon^t  the  general  words^ 
they  were  held  not  to  pass  the  tithes 
of  such  lands,  it  being  in  evidence 
that  the  tithes  were  m  lease  at  the 
time  of  the  grant,  and  that  the  croWn 
had  continued  to  demise  them  when-^. 
ever  they  had  reverted.  Returns  of 
any  pardcular  subject  by  the  au- 
ditors in  their  accounts  of  the  crown 
revenue^  are  sufficient  proof  of  its 
having  been  hepi  in  chafge  to  protect 
the  daim  of  the  crown  firom  the 
operation  of  stat.  9  Geo.  d.  e.  16.,  aW' 
though  they  have  returned  *^  nil,** 
and  me  claim  may  not  have  been  put 
in  suit  the^on  tar  more  than  sixty 
years.  Attorney  Ghiend  v.  Lotd 
Eardley,  1944. 


Fruit  Tree^. 

Tithes  shall   be   paid  fot-   fruit-trees 
sold  out  of  a  nursery,  though   the 
fruit  pay  tithes.    Grant  v.  HeddsMg,) 
516. 


«^ 


Garba. 


For  the  meaning  of  the  word  ^'  Crdr- 
W  see  207.  552.  882, 883, 884. 88& 


Grass. 

L  Tithes  shall  be  paid  for  fenny  fodder 
gathered  in  the  marshes  to  feed  cat- 
3e  and  beasts  with,  imd  the  ailega* ' 
tion  that  h  is  so  used  for  the  better 
increase  of  hnsbandry,  is  not  a  cause 
of  discharge.    ^TeM  v.  JFam^,  226. 

2.  At  common  law  grass  is  titheaMe  in 
grass  cocks,  sfter  hoviiig  hetmfedded 
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Grass. 

lA  the  course  of  the  process  of  mak- 
ing hay.    Newman  v.  Morgan^  1645. 

S.  SembUf  a  fanner  claiming  exemption 

under  the  custom  from  tithes  for 

sreen  cut  food,  applied  for  foddering 

husbandry  horses,  must  shew  that 

such  horses  were  bond  Jide  used  in 

husbandry,  and  that  he  nad  no  other 

sustenance  of  any  sort  for  them  on 

.  his  farm.     Both   these    points  are 

.  questions  of  fact.      Stevens  v.  Al- 

.  dridge,  1865. 

4*  Although  husbandry  horses  are  used 
occasionally  by  the  farmer  for  other 
purposes,  than  those  of  husbandryi 
the  farmer  will  not,  on  that  account, 
be  deprived  of  his  privilege  of  ex- 
emption.   Id.  ibid. 

5.  Clover,  tares,  and  artificial  grasses, 
cut  green  and  given  to  cattle  em- 
ployed in  husbandry,  are  liable  to 
tithe  if  the  occupier  have  sufficient 
austenance  of  any  description  for 
their  maintenance;  thereiore  they 
were  held  liable  to  tithes  where  the 
occupier  had  a  sufficient  quantity  of 
hay  grown  on  the  premises,  exclusive 
of  tne  green  meat  which  he  had 

.  sold  and  otherwise  applied.    i>or- 
man  v.  Curry ^  1897. 

6.  Clover  and  tares  cut  green  are  a 
great  tithe,  and  of  the  genus  of  hay. 
Lagden  v.  Flacky  1927. 

7.  A  portionist  entitled  to  tithes  of  hay 
cannot  under  that  title  claim  tithes 
of  clover  cut  green.  Lewit  v.  Youngj 
2055. 

8.  Whether  a  modus  for  hay  will  ex- 
tend to  clover,  see  Pomfret  v.  Lan^ 
defy  580.  WaJU^  v.  Faine,  749.  Wood- 

ford   V.   Standfiuif  534.      Lewis  v. 
Young,  2055. 


Glebe. 

1.  A  lease  of  glebe  rendering  rent,  for 
all  exactions  and  demands,  does  not 
indude  tithes.  Parkins  v.  Hinde, 
Cro.  EL  161. 

2i  A  discharge  of  the  glebe  land  of  a 
parsqpage  does  not  extend  to  a  dis- 


Gkbel 

charge  of  tidies  to  the  ^icar  of  a  mHi 
newly  erected  on  it.    Afwn*  286. 

8.  A  parson  might  originally  be  with- 
out glebe.    Edgar  v.  Sorrel,  485. 

4.  And  he  may  convey  all  his  gl^>e  to 
the  vicar.    Id.  ibid. 

5.  A  bill  for  tithes  of  glebe  land  by  the 
vicar  was  dismissed,  where  the  dJefen- 
dant  shewed  he  was  tenant  of  the 
glebe  under  Eaton  College.  Streaiou 
V.  Downest  5^6. 

6.  A  vicar  endowed  with  the  glebe  has 
a  right  to  the  great  tithes  growing 
thereon,  thoush  he  has  no  right  to 
the  sreat  tithes  in  general  of  the 
parish.     Sanders  v.  Ryall^  537. 


Hajf. 

1.  A  custom  that'  the  occupiers  of 
meadow  ground  within  the  parish 
have  used  to  make  the  first  vesture 
into  hay,  and  pay  the  10th  cock,  in 
satisfiurtion  of  the  tithe  of  sud  first 
vesture,  and  of  the  aftermath  like- 
wise, is  good.  Johnson  v.  Aubrmi^ 
478. 

2.  The  parson  is  intitled  to  make  bis 
tithe  grass  into  hay  on  the  lands 
which  produce  it.  CrcM  v.  Hayme^ 
776.  Vide  Grass,  Custom,  SeitsMg  oui. 


Headlands. 

No  tithe  is  due  for  hay  from  head- 
lands in  com  fields,  427. 657* 


Hemp  and  Flax. 

1.  The  sum  of  Ss.  and  no  more  for 
each  acre  of  land,  and  so  proportion- 
ablv  for  more  or  less  sown  with  hemp 
and  flax,  shall  be  paid  to  every  par- 
son, &c.  in  lieu  of  all  tithes  thereat 

.  11  &  12  ^.8.  C.16.  81.     . 

2.  And  for  the  recovery  of  such  auma 
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Hemp  and  Flos. 

'  the  panony  &c.  shail  have  the  com- 
mon and  usual  remedy.    Id*  ibid, 

S.  Provided,  that  this  act  shall  not  ex- 
tend to  charge  any  lands  discharged 
by  any  modus  decimandig  ancient 
composition^  or  otherwise  discharged 
of  tithes  by  law.  Id.s.  2.  82.  made 
perpetual  by  1 G.  1.  a.  2.  c.  26.  s*  2. 


Honey. 

Tithes  are  payable  of  it.  Barfooi 
T.  Norton^  501. 

Hops. 

1.  Are  in  their  nature  a  small  tithe» 
and  therefore  a  custom  to  pay  6f.  8</. 
an  acre  to  the  rector,  in  lieu  of  the 
tithe  of  hops,  the  vicar  being  endow- 
ed with  tne  small  tithes,  is  bad. 
Risden  v.  Crouds  59SL  vide  629. 

2»  For  hop-poles  or  their  bark,  no  tithe 
shall  be  paid.  Anon^  562.  Contra, 
Gee  V.  Pearchj  56S.  Fid.  ace.  Baier, 
Sprailing,  618. 

9.  But,  for  fuel  spent  in  fire  to  dry 
,  hops,  tithe  shall  be  paid.  Anon.  562. 

4.  A  customary  payment  in  discharge 
.  of  the  tithe  oi  hops,  is  void.    Geev. 

Pearchy  563. 

5.  Hops  are  titheable  by  every  tenth 
bushel  after  they  are  picked.  Bliss 
V.  Chandierj  625,  vid.  Sneyd  v.  C/n- 
iM»,  774,  775,  in  noHs.  —  WaUon  v. 
Tyersy  841.  —  After  they  are  cut 
from  the  bind.      KniglU  v.  Halsey, 

.  1531. 

6.  And  a  custom  to  set  out  the  tithe  of 
them  by  the  tenth  row,  if  equal,  and 
by  the  tenth  hill,  where  the  rows  are 
unequal,  ieavine  the  binds  uncut,  and 
«the  poles  standing,  is  void.    Knight 

V.  Hakejf,  1531. 


Hot-House  Plants. 


Hot4iouse     plants 
Vol.  IV. 


are    s^bjeot    to 


Hot-House  Plants. 

titheB,  Diei.per  E^e  B.\22\.  Q,  rt 
wd.  1228,  1229.  are  not  titheable. 
IVorraU  v.  Miller,  1623. 


Homes. 

1.  Where  it  appeared  there  was  no 
other  provision  for  the  parson,  but  a 
payment  upon  houses  within  tlie 
parish,  and  tnat  for  sixty  years  before 
the  houses  had  generally  paid  12«.  u 
year,  though  there  was  no  proof  that 
the  defendant's  house  had  paid  for 
25  years,  but  by  one  single  witness ; 
yet  tlie  Court  decreed  an  account 
without  directing  an  issue  Pocock 
V.  Titmarshy  630. 

2.  The  impropriator  of  Saint  Botolph 
mtkout  AlagatCy  in  the  county  of 
Middlesex^  claimed  20«.  a  year  Irom ' 
the  defendant  in  lieu  of  tithes  o^  a 
house  in  East  SmUhfield,  and  it  was 
decreed  to  him.  Kynatton  v.  Hat- 
ter^ySSO* 


Impropriator. 

1.  The  impropriator  must  be  made  a 
party  no  a  bill  brought  against  his 
lessee  to  establish  a  modus.  Glanvil 
V.  Trdavmeyy  622.     Vide  632.   , 

2.  It  is  sufficient  for  a  lay  impropriator 
to  prove  the  tithes  belonged  to  the 
persons  through  whom  he  claims; 
but  if  he  state  his  claim  from  the 
crown,  he  must  prove  how  he  derived 
them  ft'om  the  crown.  Le^h  v« 
Maudsletfy  703. 

5.  It  is  sufficient  for  a  lay  rector  to  set 
forth  in  the  bill,  that  he  is  seised 
of  the  impropriate  rectory,  without 
shewing  that  he  had  received  tithes. 
Charlton  v.  CharUony  716.  Vid, 
Whieldony.  Harvey,  951. — Jennings 
r.  Lettisy95S. 

4b  To  a  bill  by  tlie  vicar  for  a  disco- 
very and  account  of  tithes,  it  is  no 
plea  that  Uie   defendant  is  iropro- 
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Impf'oprialor^ 

priator  of  the  chutch,  taid  therefore 
not  bound  to  make  such  discovery. 
Devie  v.  L^ord  Bro/wnlo/tD  and  ctthen^ 
1128.1134.     Vide  Parties. 


Inclosing  Act. 

1.  A  laviBg  clauae  at  the  end  of  an  k- 
^dosing  aoty  reaenring  die  rights  of 
all  persons  not  parties  to  the  act, 
4des  not  save  the  rights  of  a  rector 
not  party  to  the  acl>  where  an  enact- 
ing clause  ezpresaly  exoberates  the 
lands  from  titnes*  Riddle  ▼•  M^hitey 
1387. 

2.  An  enclosure  act  directed  that  in 
lieu  of  tithes  t  com  rent  should  be 
payable  to  the  impropriator  and  vicar 
by  the  person  having  the  postession 
and  occupation  of  the  lands ;  part  o£ 
the  lands  were  tincultivated  and  un- 
tenanted for  some  yean,  daring 
which  time  the  owner  lived  on  as- 
other  estate*  He  afterwards  demised 
them  to  a  tenant,  who  entered  and 
occupied.  Held,  first,  that  the  corn- 
rents  were  due  for  the  time  during 
which  the  land  was  unproductive; 
and  secondly,  that  during  that  time 
the  landlord  te^  legally  id  the  pos- 
session of  the  lands,  so  as  to  be  liable 
to  the  burdenii  imposed  by  the  ^- 
tute,  and  that  the  tenaiit  comirt^  iti 
under  him  wds  liable  to  be  distramed  . 
upon  for  arreaf  of  rent.  Netding  V. 
Peanef  2067. 

3.  Construction  of  inclosure  act,  direct- 
ing commissioners  t6  allot  land  in 
lieu  of  tithe.  Cooper  v.  Thorpe^ 
1883. 


4.  A.  having  purchased  an^  estate  f^ee 
from  rectorial  tithe,  with  a  right  of 
common  thereto  annexed ;  the  com- 
mon was  afterwards  inclosed  under 
an  act  of  parliament,  and  certain 
land  was  allotted  to  A,  in  lieu  of  his 
said  right  of  common;  held,  that 
no  tithe  was  pavftble  in  respect  of 
the  allotted  land.  Steele  v.  Mannsn 
2592. 

5.  By  an  inclosure  act  it  was  enacted 


that  the  commissionera  shoiild 
out,  allot,  and  award  certtdn  portkms 
of  lands  out  of  the  commons  to  be 
inclosed  imto  the  impropriator,  rec- 
tors, and  curate,  in  lieu  of  all  great 
and  vicarial  tithes ;  and  the  comtnia- 
sioners  were  required  to  disdngiiiah 
by  then:  awara  the  several  allot- 
meiits  to  the  impropriate  rectora  aad 
curate,  such  ailotments  to  be  in 
full  satisfaction  and  discharge  of  aD 
tithes.  Held,  under  the  act,  that  tlie 
tithes  were  not  extinguished  untO 
the  commissioners  made  thdr  award. 
JEOk  V.  A^iUsoh,  203d. 


Incumbents. 

1.  The  tithes,  fruits,  oblations,  Stc.  of 
any  archdeaconry,  benefice,  or  other 
spiritual  promotion  accruing  during 
the  tacatioh  of  any  such  benefice, 
Stt*  shidl  belong  to  the  next  incion- 
bent  towatds  the  payment  of  flie 
first  fhiits  to  the  king.  28  H.  S. 
4?.  11.  83.     Vide  Fint  FrmUi 


2.  £very  incumbent  who  sliaU  Yil^[^iea 
to  die,  having  before  hisdea^  cauaed 
any  of  his  glebe  lands  to  be  manur^ 
and  town  at  1^  own  exp^ni^e^  #idi 
any  corn  dr  grtlti,  tnay  beqisMfii 
theprofits  thereof  by  his  will.  Id*%^ 

3.  Ab  inctlmbent  cifilnot  assijpi  over 
his  incumbency*  Grendcn  v.  BUh&p 
2fLineohh  I39l  403« 

4.  I^tDint^  an  incumbency  no  pveiail- 
Ittibn  can  be  made  to  a  living.  JU. 
146. 148. 

5.  Where  tha  rector  cdnpdimds  wiA 
the  parishioners  for  tithes,  and  ^Bib 
before  the  end  of  the  year,  the  suc- 
cessor shall  be  intitled  to  tithes  froai 
the  death  of  his  predeoesaor. 
V03.     Vick  Appofiionmenik 


6.  "^Ihete  QtiiffSa  llftfrygM&tM 
hladorum  et  Jbeni  etinnnesiiSUdl'deA' 
mas,  these  general  words  were  hM. 
not  to  be  s^cient  to  bar  the  rector 
of  his  cdiikinon  right  of  tidies,  ^nnless 
the  right  of  the  crown  was  exprea^ 
stated.    EUns  v.  Dormer,  800^ 
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Iticttmbents. 

?•  A  decree  in  equity  confirming  ap 
agreement  for  the  acceptance  of  land 
in  lieu  of  tithes  is  not  binding  on  the 
succeeding  incumbent,  though  sanc- 
tioned by  the  concurrence  of  all  par- 
ties interested.   Jones  v.  Snoto,  1 1 99. 


Itgtmctkm. 

1.  Wli^e  «  modm  was  pleaded  to  fi 
libel  in  .the  spiritual  court  for  tithes, 
Uie  court  of  •exchequer  granted  aii 
injunction  to  the  spiritual  court.  Sir 
EdxtMrd  Blacket  v.  Dr.  Finnetfy  661. 
Vid.  Salmm  r.  Raie,  736. 

2.  But  where  the  defendant  in  a  sui^  in 
'  the  ecclesiastical  court,  for  subtrac- 
tion of  tithes,  brought  a  biU  to  es- 
tablbh  a  modusy  and  on  the  bare  sug- 
gestioB  of  a  modus  moved  for  an  ia- 
juBction  to  stay  the  proceedings  In 
the  Ecclesiastical  Court.  LordHard^ 
tsick  refused  it.  Roiheram  v.  JViii. 
AaiOi  809. 

5.  An  injunction  te  restrain  proceed- 
ings at  law,  does  not  extend  to  suits 
in  the  ecclesiastical  courts,  and  a 
special  motion  iV  necessary  for  that 
purpose.  The  court,  therefore,  will 
discharge  an  order  for  such  an  in- 
|qsk:Iioa  obtained  on  a  motion  of 
course.  Reed  ?.  Botoyer^  1722.  Vid. 
Practice. 

Inspection  of  Books. 

1.  A  /notion  to  inspect  the  books  of 
defendiwt's  manor,  to  see  what  pro- 
portion of  tithes  was  paid,  denied. 
iBishop  of  Herefmrd  v.  Duke  ^ 
BridgemskTy  6?7. 

liitfsrfiMder. 

\.  WtiaE<e  two  reeton  claim  dt£ferent 
things,  the  one  tithes  in  kind,  the 
<Aher  a  meius  out  of  diff^ent  por^ 
tions  of  the  same  district,  they  can 
be  called  upon  to  interplead  in  order 
to  ascertain  the  limits.  tVooUaston 
y.  Wright,  1455. 


1.  Customs 

tablished 
less  the 
Robinson 

2.  In  cases 
is  not  an 
jury;   it 
doi]d)t. 
BuUenv. 


Issue. 

where  denied  are  not  es- 
without  a  trial  at  law,  un- 
defendant  wave  an  issue. 
V.  Barrotubjf,  117$. 

o£modusesmid  customs  it 
invariable  rule  to  refer  to  a 
is  only  where  there  is  a 
Morgan  v.  Nevilk,  10*7. 
.  MicM,  1782. 


3.  But  wiiere  the  question  is  on  a  mere 
legal  riffht,  a  Court  of  Equity  ought 
not  to  determine  it  without  an  issue, 
unless  it  be  dear  beyond  contradic- 
Oony  and  toMoui  a  postHHity  of  iis 
being  atheisfoise.  Per  Lord  Mansfidd 
in  Travis  v.  0«^oa,  1092. 

4>.  The  court  cannot  direct  an  issue 
upon  customs  not  stated  with  preci- 
sion.    Warren  v.  Fisher,  1269. 

5.  An  issue  directed  to  try  a  modus^ 
though  not  proved  exactly  as  laid  in 
the  bill.  Laithes  v.  Christian,  74-0. 
Vid.  745. 

6.  Where  a  different  modus  is  proved 
from  that  which  is  laid,  a  Court  of 
Equity  will  not  direct  an  issue,  if  the 

.  parson  resist  it.  Bishop  v.  Chiches- 
ier,  1321. 

7.  An  issue  cannot  be  directed  where 
the  evidence  shews  a  different  modus 
from  that  alleged.  ScaU  v.  Feumck, 
1252.     Sem  V.  Smiih,  17Q2. 

8.  Where  a  modus  is  alleged  generally 
and  without  any  restriction,  the 
court  cannot  direct  an  issue  to  try 
one  fttiih  a  restriction.    Id.  1253. 

9.  Though  a  particular  modus  be  not 
mentioned  m  the  bill,  nor  particu- 
larly nleaded  by  the  answer,  yet  if 
the  plaintiff's  own  witnesses  shew  a 
reasonable  ground  for  a  modus,  an 
account  of  tithes  shaH  not  be  decreed, 
hut^n  issue  directed  to  try  the  mo- 
dus.    Ekins  v.  Dormer,  800. 802. 

}0.  Where  the  witnesses  for  the  plaintiff 
stated  particular  instances  of  fraud 
in  setting  out  tithes,  and  tbe  wit- 
nesses for  the  defendant  met  these 
charges  by  general  allegatiofis  of 
fairness,  the  court  directed  an  issue. 
Evan  $  and  Shaddock  v.  Green,  1 1 90. 
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Issue. 

]}•  The  court  is  not  concluded  from 
directing  an  issue  to  try  a  modus  by 
a  decree  for  an  account  in  a  former 
cause,  in  which  the  same  modus  was 
insisted  upon,  but  no  issue  directed 
upon  it.  Collins  v.  Sir  Henry 
Cough,  1294. 

12.  Where,  on  a  bill  by  an  impropriator 
to  establish  his  right  to  titnes,  it  ap- 

^peared  to  be  a  question,  of  tide,  and 
the  eridence  of  possession  was  doubt- 
ful, the  court  refused  an  issue,  but 
retained  the  bill  for  a  year,  with 
liberty  to  the  plaintiff  to  proceed  ^ 
law.    Mawbey  Ym  Edmead^  l2Q4h 

13.  Where  a  bill  is  filed  for  an  ac- 
.  count  of  tithes  against  one  who  had 

a  lease  of  his  own  and  the  other 
tithes  in  the  parish,  and  the  whole 
question  in  the  cause  turns  upon  the 
validity  of  the  lease,  and  of  the  no- 
tice given  to  determine  it,  a  Court  of 
Equity  will  not  proceed  till  these 
pomts.are  settled  at  law.  Boudier 
V.  MorguHf  1416. 

14.  In  a  suit  for  tilhe  liay,  wliere  the 
defendants  by  their  answer,  only  set 
up  several  modusesy  under  the  name 
ot  strew  tithes ;  it  was  held  that  an 
issue  ought  to  be  directed,  to  try 
whether  the  moduses  insisted  on  by 
the  defendants  in  their  answer,  have 
been  time  out  of  mind  paid  and 'pay- 
.able  for  imd  in  lieu  of  tithe  hay  in 
kind.    Harrington  v.  Horton,  594. 

15.  An  issue  was  directed  on  a  bill  for 
the  tithe  of  fish  payable  bv  custom 
to  the  impropriator,  though  the  de- 

■  fendants  gave  no  evidence  against 

•the  custom,  and  though  a  decree  in 

a  former  cause  on  the  sadie  custom 

liad  been  acquiesced  in  for  many 

years.    Gtoavas  v.  Kelynock,  691- 

16.  Upon  an  issue  directed  l)y  a  coutt 
of  law  to  try  the  existence  of  a  right, 
the  judge  mav  indorse  on  XheposUa 
a  different  right  from  that  alleged  in 
the  pleadings,  if  the  jury  mid  it, 
without  a  special  order  for  that  pur- 
pose.   Franklin  v.  Holmesj  1229. 

17.  After  two  trials  at  bar  in  favour  of 
the  claim  of  the  Warden  and  Minor 
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Canons  of  St.Paut^  to  tithes  at 
2f.  9£?.  in  the  pound,  under  the  sta- 
tute, and  decree  upon  an  issue,  whe- 
ther any  and  what  less  sum  had  been 
paid,  &  new  trial  was  refused,  though 
evidence  was  rejected  that  ou^ht  to 
have  been  received,  this  bein^  in  the 
discretion  of  the  court  for  its  mAwm- 
ation,  and  all  die  evidence,  though 
proving  that  less  than  2f.  9d.  mid 
Deen  paid,  not  shewing  any  certain 
payment  in  lieu  of  tithes.  The 
Warden,  Sfc.  of  St.  Pasts  v.  Morris, 
and  E.  contra,  1631. 

18.  Whether  an  issue  ought  to  have 
been  directed  in  the  cross-cause*  as 
being  upon  the  bill  of  mere  leasees, 
not  owners.  Q«.  Id.  iWJ-  — And 
whether,  as  tending  to  proof  of  a 
payment  different  trom  that  relied 
on  by  the  answer,  and  the  establish- 
ment of  which  was  prayed  by  the 
bUI.    Qa.    Id.md. 

19.  The  right  of  the  court  to  be  ex- 
ercised  very  tenderly,  of  deciding 
upon  facts  without  an  issue.  Jo. 
1636. 

20.  The  court  has  a  right  to  grant  a 
new  trial  after  a  trial  at  bar.  Id. 
1634. 

21.  And  where  courts  of  law   would' 
not  grant  them.    Id.  1636. 

22.  Issues  were  directed  to  try  moduses 
where  alleged  variations,  in  some  of 
the  payments,  appeared  to  be  onlr 
irregularities  in  the  collection.  JB2acr- 
bum  V.  Jepson,  1657. 

23.  Upon  a  motion  pursuant  to  notice^ 
that  the  plaintiff  should  forthwith 
name  an  attorney  in  the  office  of 

Sleas,  to  appear  and  accept  the  issue 
irected  m  the  cause,  or  that  die 
issue  should  be  taken  fro  confesso; 
the  Court  held  the  application  pre- 
mature, and  held  the  course  to  be  to 
move  to  take  the  issue  pro  cor^seo, 
if  ithe  plaintiff  do/ipt  go  to  tml  in 
,  pursuance  of  the  decree.  Drake  ▼• 
•   Smifth,  1877. 

24.  Whether  a  vicar  is  entitled  to  is- 
sues as  of , course.    Fetch  v.  Dabon^ 

1887. 
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25.  An  issue  double  m  iu  nature  is 
irreguJar.     White  v.  lAde^  1921. 

26.  If  a  verdict  be  wrong  in  form,  but 
right  in  substance^  the  court  will  not 
send  it  back.    Id.  ibid, 

27.  An  issue  is  not  to  be  directed,  un- 
less there  be  reasonable  doubt  as 
to  the  fact,  and  when  it  depends 
upon  evidence,  the  effect  of  which 
can  be  better  ascertained  by  a  jury. 
Short  ▼.  I^ety  1998. 

28.  On  a  mis-trial  of  an  issue  directed 
by  a  court  of  equity,  there  can  be 
no  motion  in  arrest  of  judgement, 
Moieley  V.  Daviet^  2051. 

29.  An  issue  will  not  be  directed  to 
try  a  composition  real,  where  the 
defendant  nas  by  his  answer  only 
alleged  a  modus*  Bennett  t.  Neale^ 
1678. 

SO.  The  Court  will  not  direct  an  issue 
to  try  another  moduSf  when  it  is  ne- 
cessary to  recall  wholly  that  which  is 
laid.    ScoU  ▼.  Smith,  1702. 

81.  Where  on  the  trial  of  an  issue  out 
of  equity,  evidence  is  improperly  re- 
jected, if  the  court  is  satisfied,  that 
although  it  had  been  received  it 
ought  not  to  have  produced  a  differ- 
ent verdict;  the  refusal  to  grant  a 
new.  trial  is  in  the  proper  course  of 
proceeding. .  BuUen  v.  Michel,  1783. 

32.  So  if  evidence  have  been  impro- 
.  perly  admitted,  and  the  verdict  be 
*  right  independent  of  the  evidence. 

BuUen  v.  Michel,  1783. 

33.  An  occupier  of  lands  was  plaintiff 
in  an  issue  to  try  a  modus,  and  it  was 
proved  on  the  trial,  that  the  plaintiff 
(the  vicar)  and  his  predecessors  had 
not  received  tithe  of  hay  within  a 
certain  township  within  Jiving  me- 
mory ;  and  t&at  the  vicars  had  been 
hi  possession  of  land  said,  in  some 
terriers,  to  have  been  siven  in  lieu  of 
tithe  hay,  and  no  evidence  was  ad- 
duced to  rebut  such  a  case.  If  the 
jury  find  for  the  defendant  under  the 
direction  of  the  judge,  *'  that  they 
must  be  satisfied  &om  the  evidence, 
that  the  defendant  and  his  piredeces- 
^rs  have  held  the  mea4otw  in  lieu 


Issue. 

of  tithes  from  before  the  commence- 
ment of  legal  memory,'*  it  is  not 
ground  for  a  new  trial.  Adams  v. 
Evanti,  1807. 

34*  A  rector  claiming  tithes  of  seeds, 
of  which  the  vicar  is  endowed,  can- 
not insist  on  an  issue ;  he  is  in  the 
situation  of  a  claimant  contesting 
his  own  grant.  Dorman  v.  Curry, 
1822. 

35.  A  rector  is  entitled  to  an  issue,  as 
a  matter  of  course  only  when  he 
sues.     Williams  v.  Price,  1827. 

36.  A  rector  is  not  entitled  to  an  issue 
as  a  matter  of  right,  when  the  de- 
fendant sets  up  a  satisfactory  title  to 
the  tithes  against  hinu  Wilmot  y, 
Hdlaby,  1874. 


King, 

1.  Hie  King  is  persona  mixta  and  may 
prescribe  in  non  decimando;  but  this 
is  a  personal  privilege,  quod  non  egre' 
ditur  personam,  and  the  grantee  shall 
not  have  advantage  of  it.  Earl  of 
Hertford  y.  Leech,  486;  501.—  Vid. 
Compost  V.  ,  514. —  Ace.  Ho' 

tham  V.  Foster,  869. 

2;  But  tbeking  is  not  by  virtue  of  his 
prerogative  discharged  of  tithes  for 
the  ancient  demesnes  of  the  crown. 

•    Compost  V. ,  514. 

3   Tithes  of  lands  which  lie  not  within 
any  parish  are  due  to  the  king.  Ba^^- 
nister  y.  Wright,  501.    Vide  ForesH^ 


Lambs^ 

I.  I^ambs  are  titheable,  when  they  can 
live  without  the  dam,  and  when  the 
occupier  weans  his  own  lambs,  and 
not  before.  Cro/i  v.  Blake,  530.  — 
But  the  rector's  right  vests  at  tha 
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Lambs. 

time  they  arc   yeaned.     Welch  v. 
UppUl,  1919. 

2.  A  custom  that  such  lambs  as  are 
able  to  subsist  without  the  ewes  on 
Si.  Marias  Day  shall  be  tithed  then ; 
and  that  tnch  lambs  as  are  not  able 
to  subsist  without  the  ewes  on  that 
day,  shall  be  tithed  when  they  shall 
be  able  so  to  subsist  is  good.  Litter 
T.  Foy,  579. 

3.  Hie  first  of  Augua^  and  not  the  first 
.  o£  May^  certified  to  be  the  proper 

time  to  set  forth  tithe  lambs,  63(K 

4.  A  custom  to  set  forth  tithe  lambs 
oil  St.  Mark's  Day  generally  is  void. 

*    Cr^'s  case,  6da 

'5.  But  a'  modus  that  where  the  jiarish- 
ioner  has  ten  lambs,  the  tenth  is  due 
to  the  rector  on  Si.  Marlis  Day ;  if 
nine  to  have  one  and  pay  the  parish- 

"  ioner  ^d. ;  if  eight,  one  and  pay  \d. ; 
when  seven,  one  and  pay  S^d.\  but 
if  a  less  number,  to  have  no  lamb, 
but  to  have  VL'\d.  for  each  lamb  un- 
der seven,  held  good.  BrincJdoto  I 
Y.  jEdmundSf  "^ll.    The  same,  as  to 

6*  A  custom  to  tithe  lambs  on  St. 
Mark's  Day^  though  apparently  un- 
reasonabley  is  yet  a  fact  for  a  jury 
to  decide.  Bedford  v.  Sambdly  1058. 

7.  Where  ewes  were  kept  in  one  pa- 
rish till  Christmasf  when  they  were 
ready  to  drop  their  lambs»  and  then 
removed  into  another  parish^  where 
there  was .  a  small  modus  for  lambs, 
and  there  kept  till  Loi^  Day^  and 
then  brou^t  to  the  nrst  parish  : 
whether  this  was  fraudulent  ?  Quere 
Boysw.EUisyWl. 

8.  It  is  fraudulent  in  equity  to  remove 
sheep  and  ewes,  fed  ip  one  parish;  to 
another,  just  before  the  lambing  and 
shearing  time,  and  then  bring  them 
back  immediately  afterwards,  HaU 
y.  Maltby^  1888 —  Vid.  Custotftj  Mo- 
dus. 

Lapse. 

1.  Presentation  by  the  king  fof  lapse, 


Lapse. 

when  he  is  patron,  is  voWL    HunOtm 
V.  Cocket,  Cro.  Ja.25%  2S5. 

Lateraru 

Tb^  council  of  Lateran  is  received  a 

feneral  law  in  EngUntd.     Stavely  ▼• 
laUhom,  502. 

Leases  qf  Ecckdastkal  Benc- 
hes. 

1.  Shall  endure  no  longer  Ulan  wMe 
the  lessor  shall  be  ordinarily^  resi- 
dent, and  serving  the  cure  without 
absence  above  eighty  days  in  any 
one  year.  13  £/.  c.  10.— 69,  64.  Sei 
vide  Stat.  57  Geo.S.  c. 99. 

2.  And  the  mcumbent  offendu^,  sliaD 
lose  a  year's  profit ;  to  be  distr3>iited 
by  the  ordinary  among  the  poor  ef 
the  parish.    Id,  iUd. 

9.  And  all  charges  on  sudi  benefices 
with  cure,  of  any  pensiok^  &c^  other 
Uian  rents  to  be  reserved  on  leases 
to  be  made  acc<wding  to  the  mean- 
ing of  this  act,  shall  be  utterly  void. 
Id.  ibid. 

4^  Provided  that  every  panson  allowed 
to  hare  two  benefices,  may  demise 
the  one  of  them  on  vrhich  he  does 
not  ordinarily  reside,  to  liia  curate 
only;  but  such  lease  shidl  endure 
nolonger  than  during  such  curate's 
residence  without  wsence  above 
forty  days  in  any  one  year.  Id.  s.2. 
Una. — 3  Car,  c.4.  maae  perpeiuaL 

5.  On  complaint  made  to  the  ordinary, 
and  sentence  given  on  any  ofience 
committed  by  Uie  incumbent  against 
the  above  statute,  he  shaD»  witidn 
two  months  after  such  sentence 
given,  and  request  made  to  him  by 
Uie  churchwardens,  grant  sequestra- 
tion of  Uie  profits  to  such  inhabitants 
as  he  shall  tb'nk  fiu  IS  JEL  c^lK 
*.7.  — 64. 

6.  In  de&ult  of  the  ordinary,  every 
parishioner  may  tetain  Kis  tHhes, 
and  the  churchwardcsis  nay  enter 
and  take  the  profits  of  the  ([idie 
lands,  and  e4lier  rents  and  Aitiea  of 
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Leases  of  ,fy^f(ffiastical  Bene- 
fices. 

the  b6I]^fioe,  tm  be  employed  to  the 
lue  of  die  p^r,  until  sequestration 
he  coBwritted  by  the  orduuuy;  and 
theft  as  well  the  churchwardens  as 
the  parishioners  shall  account,  and 
pay  to.  the  se^u^stiatpr.    J^  9^* 

7.  And  the  sequestrator  shall  justly 
enq>loy  the  profits  §ot  the  puroeses 
of  the  said  statute,  op  pain  of  for- 
feiture of  double  value,  to  be  reco- 
vered in  the  Ecclesiastical  Court  by 
the  poor  of  the  parish.  I(L  ihid*  ^d 
vide  Stat.  57  Geo*  S.  c.  99. 

Leases^  ^r.  qfjithea. 

L  Leases  for  one,  twe«  or  three  iive«> 
or  twenty-one  years,  of  any  tithes, 
tolls,  or  other  incorporeal  heredita- 
ments, by  any  arcnbisfaop,  S^Cn  or 
other  person  enabled  by  ttie  statutes 
now  in  beiuK  to  make  such  leases  of 
lands,  <^c.,  didl  be  deemed  as  vdlid 
as  such  leases  of  lands,  8fc.  $  G.S. 
c,l7 — 86,87. 

S.  Provided  that  master  and  fellows  of 
colleges  or  halls,  deans  and  chapters, 
Sfc,  shall  not  hereby  be  enabled  to 
grant  leases  for  any  longer  or  other 
term  than  they  are  allowed  to  do  by 
the  local  statutes  of  their  aeveral 
foundations.    Id.  s.  2^-*87. 

S»  And  the  rent  reserved  eo  such 
leeaee  may  be  recovered  bjjr  action 
of  debt.    Id.  $.  3.  iUd. 

4.  A  freehold  lease  of  tithed  (^mnot 
commence  injuturo.  Edmonson  v. 
Booth,  228. 

5.  A  grant  of  totumjus  tuum  in  decimis 
passes  a  lease  of  tithes,  whAcfet  the 
grantor  has  in  right  of  his  wife.  4^** 
noldv.Bidgoodyi^t 

6.  A  lease  of  tithes  for  all  tbe  time  ^e 
lessor  shall  continue  vicar*  '^  90od« 
and, conveys  a  freehold.  Breivffry. 
HUl,  1418. 


LeaseSs  ^-  of  Tithes. 


7.  Persons  having  any  estate  ef  ii 
ritance,  Sfc.  in  any  parsonage?  tithes, 
SfCy  made  temporal,  or  permitted  to 
abide  in  temporal  hands,  aad  happen* 
ing  to  be  disseised,  SfCf  or  otherwise 


'  Iqipt  pr  pu(t  froiQ  their  Iwful  inherit- 
ance, Sfc.  by  Qtber9  claimiag  interest 
or  title,  may  sue  for  the  recoveiy  of 
their  righu  in  th«  Temporal  Courts, 
by  writs  sin^l^  to  those  in  which 
lands  m^y  be  re-covered.  S2J^.8. 
c.  7.  t.  7. 

8.  And  jttdgmenlts  given  in  the  King^s 
Courts  in  such  writs  original,  and 
fines  levied  tbeise,  of  tithes,  Sfc.  shall 
have  the  same  force  ps  jud^ents 
end  fines  of  lands,  S^c.    Id.  ibtd. 

9^  Provided  that  this  act  should  not  be 
expounded  to  give  any  remedy  io  the 
Temporal  Courts  against  persons  re- 
fusing or  denying  to  set  out  their 
tithel.  Id.  t.  8.  aid^-r  Vid.  Tithes, 
35, 86,  S7,  38,  39. 

Limitations. 

1.  The  statute  of  liinitatioDs  is  not 
pleadable  to  a  bill  for  tithes.  Mars- 
ion  v.  CleypoUy  674.  Sed  vide,  stat. 
53  G.  3.  c.  127.  *.  5.  p.  86.  and  Pratt 
V.  Canhavit  2086; 

8.  Yet  the  Court  of  Exchequer  reftised 
to  decree  an  account  of  tithes  be- 
yond six  years.  Garrard  v.  SdujUar^ 
1045.     Vid.  IS^* 

3.  And  under  circumstances,  length  of 
time  will  be  considered  of  itself  a 
sufBcieat  around  to  refuse  an  ac- 
count, if  Sie  party  intiUed  to  the 
tithes  had  Uie  legu  estate,  and  was 
under  no  disability  of  in&nc  v»  Sfc. 
Sir  Humphrey  Mohous  v.  Jmh  Ar* 
xher  ShiAf,  1582- 

4.  in  a  suk  by  a  rector  to  recover  his 
glebe,  incror»caed  upon  by  land  own- 
era  of  llie  parish,  it  seems  length  of 
time  is  no  bar  of  his  right.  AUot  v.. 
WilUMon,  1585. 

London* 

1.  Inhabitants  of  houses,  and  occupiers 
of  shops,  Sfc.  in  the  city  of  London 
end  its  liberties,  shall  pay  to  the  par- 
sons, S^c.  after  the  rate  of  1*.  44£^.  for 
every  10*.  rent,  without  fraud  or  co- 
vin.   37  i/.  8.  c.  12.— 53. 

2.  If  any  lease  shall  be  made  by  fraud 
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London. 

or  covin,  reserving  less  than  the 
u^nal  rent ;  or  the  rent  reserved  shall 
be  less  than  usual,  by  reason  of  any 
line,  Sfc»f  the  occupiers  shall  pay  ac- 
cording to  the  aforesaid  rate  on  the 
usual  and  fair  rent  before  the  mak- 
ing of  such  lease.    Id,  s.  3*-— 54^ 

3.  Owners  occupying  their  own  houses, 
Sfc.  shall  pay  according  to  the  same 
rate  on  the  last  rent.    Id.  <•  4.  ibid. 

4.  Lessees  inhabiting  part,  and  letting 
out  the  residue,  shall  pay  according 
to  the  same  rate  for  the  part  they 
occupy,  and  their  under  lessees  for 
the  rest.    Id.  $.  5,  6.  ibid. 

5.  Where  lessees  assign  or  let  out  the 
whole,  the  occupiers  shall  pay  ac- 
cording to  their  respective  propor- 
tions of  the  rent.    Id,  s.  7*^55. 

6.  Dwelling  houses  converted  into 
warehouses,  Sfc,^  or  warehouses,  Sfc, 
converted  into  dwelling  houses,  shall 
be  subject  to  the  same  rates.  Id.  s,S. 
^65.. 

7.  Where  any  dyehouse  or  brewhouse, 
with  implements  for  dying,  Sfc,  shall 
be  demised  with  a  rent  reserved,  as 
well  in  respect  of  such  implements, 
as  of  such  dyehouse,  Sfc.  the  same 
rate,  with  the  third  penny  abated. 
Id.  s.  9*  ibid, 

$•  A  principal  house  with  key  or  wharf, 
havmg  crane  or  gibbet,  with  like 
abatement.    Id.  imd. 

9.^  Wharfs  without  crane  or  gibbet,  the 
same  as  mansion  houses.    lb,  ibid. 

10.  Where  any  mansion  house,  with  a 
shop,  SfCy  shall  have  been  occupied 
together,  and  shall  be  afterwards  se- 
vered, each  part  shall  be  subject  to 
the  same  rent, .  according  to  the  se- 
veral rents  reserved.    Id.  s.  10.  ibid. 

11.  The  tithes  shall  be  payable  quar- 
terly, at  the  four  most  usual  feasts 
of  the  year.    Id.  «^  11.  ibid. 

12.  Every  householder  paying  lOs. 
rent,  or  above,  shall  for  himself  be 
discharged  of  his  four  offering  days ; 

.  but  his  wife,  Spc,  taking  the  rights  of 
the  church  at  Easter,  shall  pay  2d, 
for  their  four  offering  days  yearly. 
Idi  s.  12.— 56. 


Lanekm. 

13.^  Where  a  house  shall  have  been  let 
for  lOf.  yearly,  or  more;  and  shall 
be  subdivided  into  parcels,  yielding 
less  than  lOf .,  the  owner  or  principal 
lessee  shall  pay  the  whole  rate,  and 
the  under  lessees  shall  be  dischai^ied, 
paying  2d.  yearly  for  four  affering 
days.    Id.  s.  13.  ibid. 

14.  Plrovisions  with  respect  to  gardens 
appertaining  to  no  mansion  house, 
Sfc.    Id.  14»  15.  ibid. 

15.  Exemption  of  houses  of  great  men, 
Sfc.  in  their  own  hands,  and  halls  of 
companies  unletten,  which  have  not 
in  times  past  been  used  to  pay  tithes. 
Id.  <.16.  ibid. 

16*  The  like  as  to  sheds,  Sfc.  which  were 
never  parcel  of  any  dwelling  house, 
tfc.    Id.  s.  17. — 57. 

1?.  Plrovided,  that  where  less  than  the 
above  rate  hath  been  accustomed  to 
be  paid  for  tithes,  the  accustomed 
rate  shall  be  continued.  Id.  s.  18. 
ibid.'-^  Vid.  Bentiet  v.  TrepasSf  633. 

18.  Disputes  to  be  decided  by  the 
mayor,  by  the  advice  of  counsel. 
Id.  s.  19.  ibid. 


19.  And  if  not  determined  bv 
within  two  months,  by  the  lord  chan- 
cellor.   Id.s.20.  ibid. 

20.  Plrovided,  that  if  any  tenement,  on 
account  of  mat  ruin  or  decay,  shall 
be  let  for  less  than  the  usual  rent, 
the  occupier  shall  pay  only  after  the 
rate  of  the  rent  reserved.  Id.  s.  21. 
ibid. 

« 

21.  The  tithes  of  those  parishes,  whose 
churches  were  by  the  fire  of  London 
either  demolished,  or  in  part  con* 
sumed,  whether  remaining  single,  or 
united,  are  reduced  to  a  certainty. 
22  4-  23  Car.  2.  c.  15.— 68.  et  vide 
Stat.  44  Geo.  3.  c.  89. — p.  86. 

22.  And  the  sum  so  ascertained  (with 
glebes  and  perquisites,  &c.),  are  de- 
clared to  be  the  annual  maintenance 
of  the  respective  parsons,  &c.  ItL 
«.  3*— 7ft  71. 

23.  And  the  rates  on  the  several  houses* 
&c.  within  such  parishes  are  directed 
to  be  assessed,  within  a  limited  tfme» 
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by  the  alderman,  deputy,  and  com- 
•  mo^  council  of  the  wMrd,  and  church- 
wardens of  the  parish,  or  any  five,  of 
them,  of  whom  the  alderman  or  his 
deputy  to  be  one.    Id.  sA* — ?!• — 

Vid.  also  *.  7^72.—*.  12.— 74f 

■ 

24.  And  an  f4[>peal  to  the  mayor  and 

aldermen  is  given  to  any  party  ag- 

.     grieved  by  such  assessment,     /a. 

*.5.— 71,  72. 

I 

25;  And  provisions  are  made  for  the 
review  or  alteration  of  such  assess- 
ments within  a  limited  time.    Id. 

S.6*  ibid.' 

* 

26.  And  three  transcripts  of  the  assess- 
ments are  directed  to  be  made  by 
the  assessors ;  one  to  be  kept  among 
the  records  of  the  city,  another  in 
the  registry  of  the  bishop  of  London^ 
and  the  third  in  the  vestry  of  the 
parish.    Id.  s.  S. — 72, 73. 

27.  The  sums  assessed  are  to  be  paid 
to  the  parsons,  Sfc.  at  the  four  most 
usual  feasts  of  the  year,  or  within 
fourteen  days  after  each  feast.  Id. 
«.  9—73. 

28.  And  the  payment  to  commence 
frpm  the  time  when  the  incumbent 
begins  to  officiate.    Id,  ibid. 

29-  And  in  case  of  an  impropriation,  the 
impropriator  is  directed  to  make  the 
same  allowance  to  the  incumbent,  as 
was  usual  befpre  the  fire.  ^Id.  s.  10. 
ibid. 

SO.  In  case  of  refusal  to  pay  the  sum 
assessed,  it  is  to  be  levied  by  warrant 
of  distress  from  the  lord  mayor.  Id. 
s.  11—73,  74. 

81.  And  it  is  provided,  that  no  court, 
or.  judge,  ecclesiastical  or  temporal, 
other  Uian  the  persons  authorised  by 
this  act,  shall  have  any  coenizance  of 
the  sums  to  be  paid  by  virtue  th^e- 
of.  Id.s.  14. — 75. 

32.  And  the  warden  and  minor  canons 
of  Si.PauTsf  parson  and  proprietor 
of  the  rectory  of  SL,  Gregory y  are  to 

.  enjoy  all  tithes,  Sfc.  in  the  same  man- 
ner as  before  the  making  of  the  act. 
Id.  1. 15.  ibid. 

33.  The  tithes  of  the  parishes,  in  thh 
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city  of  Londatif  whose  churches  were 
demolished  by  fire,  increased, '  44 
Geo.  3.  C.89.  s.  I.— l.p->86. 

34.  Power  to  make  assessments  upon 
buildings.    Id.  s.  3. — ibid. 

35.  Appeal  to  the  lord  mayor  and  court 
of  ^dermen  against  the  assessments 
Id.  *.  4— 86. 

36.  Assessments  may  be  altered  every 
seven  years.    Id.  t.  5. — 86. 

37.  Four  transcripts  to  .be  made,  and 
where  to  be  deposited.  Id.s.6* — 
86. 

38.  The  days  of  payment  of  the  sums 
assessed.    Id.  $.7.-^86* 

39.  Impropriators  to  continue  to  pay 
what  they  have  been  accustomed  to 
pay.    Id.  $.  8.-86. 

40.  The  yicBi  of  St.  Sepulchre  to  receive 
the  full  sum  di|^ected  by  the  act,  in- 
stead of  the  one-third  part  of  the 
tithes  he  is  entitled  to.  Id.s.9. — 
86. 

41.  Certain  compensations  out  of  the 
city  chamber,  in  lieu  of  houses  taken 
down,  Sfc.  continued.  Id.  s.  10 — 
86. 

42.  How  the  sums  assessed  shall  be 
recovered,  in  case  of  refusal  of  pay- 
ment.   Id.  «.  1 1  • — 86. 

43.  If  the  sums  assessed  shall  be  paid 
in  the  manner  thereinafter  mention- 
ed, they  shall  not  be  raised  as  there- 
inbefore directed.    Id.  s.  12.— 86. 

44.  Churchwardens  and  vestry  may 
make  yearly  assessments.  Id.  s.  13* 
—86. 

45.  Appeal  to  the. lord  mayor  and 
aldermen  against  such  assessments 
given.    Id.  s.  14«— 86. 

46.  Power  of  distress  for  recovering 
such  assessments,  warrants  to  be 
executed  out  of  the  city  to  be  coun- 
tersigned.   Id.  s.  15- — 86. 

47«  Power  of  distress  for  recovering 
.    the  thereinbefore  first  described  as- 
sessment.   Id.  s.  16. — 86. 

48.  Quakers  exempted  from  being  col- 
lectoris  Under  this  act.  Id.  $.  17. — 86« 
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49.  Powers  of  234-23  Car^%  «ic|  of 
this  act  vested  ia  the  lord  mayor  find 
aldermen,  and  a  provision  m  ^ase 
they  neglect  or  refuse  to  act    Id. 

50.  No  Court  or  Judge  not  having 
eegnizance  bjr  the  act,  shall  have 
jurisdiction.    Id.  s.  19,— 86« 

51.  The  said  act  to  be  a  public  act.  Id. 
#•22.-16. 

52.  And  houses  in  London^  part  of  the 
possessions  of  one  of  the  greater  ab- 
Dtes,  shall  pay  tithes.  Crreen  y.  Piper^ 
Cro.El.9n6.—l&lf. 

59*  A  custom  that  the  parishioners  of 
;S^.  Leonard^  Faster  Lane^  within  the 
precincts  of  Sfi.  Martin  Le  Grundy 
shall  pay  to  the  parson  2r.  ia  the 
pound  of  the  rept  of  their  houses,  by 
way  of  tithes,  is  good. .  Dr.  Grants 
Case,  250.  Vide  Whitaker  and  Tid- 
dersdalc  v.  J>r.  LeyHeld^  261. 263. 

5^  A  prohibition  to  a  suit  for  tithes  in 
LondoHy  because  the  mayor,  by  slat. 
87  H.  8.  c.  12.,  has  jurisdiction.  Anon. 
285.  Vide  Meadhouse  v.  Taylor y 
329,  in  notis.  Burgess  v.  Spnotts, 
433.  The  Parson  of  St.  Boto^Ks 
Casef  434. 

^.  ^.  The  ancient  rent  was  reserved  upon 
. .'  Bi  house  in  London^  and  also  a  further 
.  sum  by  way  of  fine  and  income :  whe- 
ther tidies  were  payable  under  die 
decree  of  87  if.  8.  according  to  the 
anetefU  rent  onhff  or  according  to  the 
ancient  rent,  and  the  sum  reserved 
for  fine  an4  incomei  was  doubted  ? 
Iktms  y.  BurrsU  ami  G^^  299* 

56.  A  reservation  by  a  lessee  fer  life 
who  leases  for  yearsy  shall  not  bind 
the  revertioner  to  pay  tithes  ^c» 
cording  to  that  rate,  Meadhouse  v. 
Taylor,  329,  in  notis. 

5J.  As  the  same  was  last  let,  is  not  to 
.   be  understood,  last  befoire  the  decree 
un^er  the  statute,  but  last  before  |he 
demand  of  the  tithes.    Id.  ibid. 

5&  The  rate  ordered  by  the  stat. 
37  H.  8.  c.  12.  <•  2.  to  be  paid  on  the 
rent  of  houses  in  London  in  lieu  of 
tithe%  is  assessable  on  the  improved 
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rent  of  such  houses.    Shtff^  Qe^ 
v.PiffTve  and  otherSySOi.^  Vide  J^iS. 

m 

59.  Whether  a  person  claiming  under 
a  sequestration  be  relievable  for  cus- 
tomary tithes  in  Lonttony  acc6rding 
to  the  decree  confirmed  by  the  slat 
87  H.  8.  e.  12.,  or  may  apply  to  die 
Court  of  Exchequer?  Q.Sk^Udy' 
Serjeanty  60S. 

€0.  An  English  bill  lies  in  the  Exche- 
quer Hsr  non«payment  of  tithes  in 
Londony  aecoraing  to  the  decree  in 
Stat  37  //*  8.  c  12.  Lmn^am  v. 
Baier^  51 1 —  Vid.  Sa^  y.AtmfiKrdy 
54S.r^Kunaston  v.  Aftlfer*  908^— 
Ivatt  V.  PVarrenf  1054. 

61.  And  at  die  suit  of  the  persoiiBl  re- 
presentative of  the  impropriator,  for 
tithes  due  in  his  lifetime.  Umfre- 
ville  y.Butchdory  548 — fVtUiamson v. 
Goslsngy  dOi^Vide  1054. 

62.  So  the  Court  of  Chancery  has  an 
original  jurisdiction,  notwithstanding 
the  statute.  Warden  and  Minor 
Canons  of  St.  PavCs  v.  Crid^ 
1425^ 

w 

63.  A  defendant  who  set  forth  his  lease 
at  a  low  rent  and  a  fine,  and  ailegmg 
by  answer  that  he  had  nevor  heara 
of  a  greater  resA  being  paid,  and 
there  being  no  evidoice  agaiast  it, 
was  held  liable  according  to  the  rcot. 
Id.  ibid. 

64.  It  is  no  defence  to  a  demand  ibr 
tithes  of  a  house  in  Londony  tfiat  it 
stands  on  the  scite  of  old  houses^ 
which  never  did  pay  any  tithes :  and 
a  pajnia^it  for  eiglit  years  doea  est 
constitute  a  customary  paywent  widi- 
tn  the  meaning  of  wt  statute  and 
decree  of  37  if.  8.  Bmrntifm^  v. 
Hiiron^  1314. 

65.  By  Stat  224*  23  C^r.2.  c.  15.  the 
sums  of  monpy  which  have  bees 
duly,  according  to  the  direotieAa  of 
the  act,  assessed  upon  the  several 
houses,  i^c  within  the  pariahes  men- 
tioned 4a  the  act,. are  become  rm^ 
charges  upon  the  houses,  $fc.  where- 
on they  were  so  assess^  so  that  the 
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arrears  which  ought  to  havo  been 
paid  by  the  fonaer  occapien,  or 
which  becimie  due  when  the  houses 
stood  emptyy  may  be  levied  by  dis- 
tress and  sale  of  the  n^oods  of  the 
.  present  occupiers.  Ex  parte  CroxaUy 
812. 

66.  The  Stat.  S?  H,  8.  c.  12.  finr  regu- 
lating the  payment  of  tithes  in  Lm^ 
don  extends  both  to  lay  impropriators 
and  spiritual  persons;  but  the  stat. 
22  4*  23  Cor.  2.  for  the  maintenance 
of  parsons,  Sfc*  in  those  parishes 
which  were  destroyed  by  the  fire  of 
London^  extends  to  preaching  minis- 
ters only.     PFard  v.  HUder,  538. 

^.  If  the  Lord  Mayor  has  done  wrong 
in  refusing  his  warrant  of  distr^  for 
levying  sums  of  money  on  the  iiAa- 
bitants  who  deny  the  minister  his 
assetement  made  in  the  year  168 1, 
under  the  act  of  parliament  made 
92  4;  23  Car.  2.c.\5.  for  the  better 
settforit  ihd  maiiiteiiande  of  the  par- 

•  eotti^  ^c.  hi  Ihe  parnbes  of  the  cl^ 

•  ofXoiidlmbvrAtbyihe  fire,  the  Court 
.   of  ChaiMtery,  upon  pettcien,  can  issue 

its  warrant  for  levying  the  Mime  as- 
sessed*   ExparieOrimaUtSlU 

68.  Hie  Red  Hart  Inu^  m  Fetter  Lane^ 

•  iff  wiAm  the  city  of  London^  and  not 
within  the  liberty  of  the  Rolls. 
Grant  r*  Can7U}n^  541. 

69.  ^ifo  JVktrf  is  within  the  liberties 
-  of  the  city  of  Ltmdonj  and  was  so 

when  87  h  H.  c.12.  was  passed ;  but 
it  is  not  withki  the  parish  of  SI.  Dun- 
'  Stan  in  the  IVed*     Grant  v.  Brmun^ 
544. 

70. 1.  If  iro  much  rent  be  reserved  as  was 
accusteoied  to  be  paid  at  the  making 
the  decree  in  37  H.  8.  (whatsoever 
sum  be  paid,)  the  parson  can  aver  no 
covin.  2.  IT^ere  nouses  were  never 
let,  but  inhabited  by  the  owner,  this 
is  casus  omissus*  (Sed  vide  Antrobus 
V.  E.  L  Co.,  1641.)  3.  Where  the  de- 
cree says,  "  where  no  rent  is  reserv- 
ed by  reason  of  any  fine  or  income 
paid  beforehand,"  although  no  fine 
or  income  be  paid^  yet  if  no  oent  be 
.  reserved,  the  parson  shall  have  his 
.tithes    accordmg    to  the  decsee. 
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4.  Tka|«iMii  shall  not  sue  for  thooe 
tithes  n  the  eeelesiastrcal  eourU 
Shidnwre  if  Eire  v.  BeU,  227. 

71.  A  warehouse  in  the  parish  of  St. 
Botohkf  built  on  sites  of  houses 
which  had  never  paid  rent,  liable  to 
tithes  after  the  rate  of  2;r.  9ei.  in  the 
pound,  according  to  the  annual  value, 
under  the  statute  and  decree.  Ay- 
nasion  v.  E,  L  Co^  1680* 

*l%  The  payment  of  a  large  Im  nder 
mat.  87  H.  a.  c.  12.  is  not  ftwudnlent 
or  covinous  within  the  meaning  of 
the  act,  if  the  aBoient  aocaoaleaBed 
rent  be  paid,  and  the  2«.  ddl  is  the 
pound  is  to  be  calculated  on  such 
rent  only.  Minor  Canons  of  St.. 
PauFs  V.  Cridteit,  1855. 

79.  Customary  pi^rmenta  wider  the 
statute  need  iiot  be  ioHncMorial. 
The  Warden^  ifc.  of  St.  PohTs  v, 
Morris,  1674.  The  same  v.  Kettk, 
1709. 

74.  Decree  for  payment  of  tithes  at 
2f  •  9d.  in  the  pound  upon  the  value 
to  be  let  of  certain  warehouses  erect- 
ed by  the  East  India  Company,  upon 
the  site  of  old  buildincs,  no  specific 
customary  payment  being  alleged. 
Antrobus  v.  E.  I.  Co.  1640.  And  see 
the  Warden^  ifc  of  Si.  Paufs  v. 
KeUk.  1709. 

75.  The  deanenr  house  f^  8i.  Paufs  is 
not  exempt  mm  payment  of  tithes 
to  the  warden  and  minor  canons 
thereof,  as  parson  of  5^  Gregory, 
under  stat*  87  //•8.  c.  12«i  either  upoa 
the  maxim  ecdesia  ecelesi^^tfo.  (which 
applies  only  to  the  olei^  of  thesMie 
parish  church,)  or  qpon  the  ground 
that  the  dean  is  a  ^neo^.aMn  within 
the  meaning  of  the  statute ;  as  the 
statute  contains  express  exemptions, 
it  excludes  all  odier  independent 
exemptions  which  mig^t  before  have 
existed.  Such  tithes  are  to  be  cal- 
culated at  the  rate  of  2r.  8tf.  in  the 
pound  on  the  fair  year^  reat»  or  ac* 
tual  annual  value  of  the  preauKS  to 
be  let,  as  in  the  caae  of  aU  odier 
houses  paying  tithes.  The  WtardsHy 
^c.  of  St.  Paufs  Vi  The  Bishcm  of 
Lincoln.  1816. 
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Mudder. 

•]•  Every  person  who  shall. plant,. grow, 
raise,  or  cultivate  any  madder,  shall 
pay  to  the  parson,  i^c.  5i»  and  .no 
more  yearly  for  every  acre,  and  so 
in  proportion,  in  lieu  of  all  manner 
of  tithe  of  madder.  SI  G.  2.  c.  12. 
—83. 

2.  And  for  the  recovery  of  such  sums 
the  parson,  S^c  shall  have  the  com- 
mon and  usual  remedy.    Id*  ibid, 

6.  Provided  that  no  madder  shall  be 
carried  off  the  ground  on  which  it 
grows  before*  the  payment  of  such 
sums  to  the  persons  intitled.  Id.  s,  2. 
ibid.  . 

4.  And  provided  that  this  act  shall  not 
extend  to  charge  any  lands  discharg- 
ed by  any  nuMus  decitnandif  ancient 
composition,  or  other  discharge  of 

.    tithes  by  law.    Id.  $,  S.  ibid. 

Continued  by  5  G.  S.  c.  18.  for  14 
'    years,  expired. 

Milk, 

1.  The  tenth  meats  mUk  of  every  morn- 
ing and  of  every  evening,  and  not 
the  tenth  of  every  meoTs  milk,  is  due 

'  for  the  tithe  of  milk.  Dodd  v.  Ingle- 
ton^  527. — Bate  v.  Sparkling^  618. — 
Vid.  Carthew  v.  Edtoards,  826. 

2.  Not  the  fifth  evening's  meal,  but  the 
whole  milk  of  the  tenth  day.  BoS" 
*oorth  V  Limbrick,  1101, 1110.— //iu/- 
chins  V.  Full  at^d  others,  1200. 

5.  But  the  parson,  Sfc.  or  his  tithe  ga- 
therer, must  demand  the^same  at  uie 
habitation  of  the  owner.  Dodd  v. 
Hudson,  528,  in  notis. —  Vid.  Carthew 
y.  Edfvardsr  826.  969,  97a 

4.  Yet  a  custom  that  the  parishioner 
shall  carry  it  to  the  church  porch  has 
been  estaolished,  and  an  account  de- 
creed without  an  issue*  Morgan  v. 
Neville,  1046. 

5.  A  modus  of  6d,  for  every  cow  in  lieu 
of  the  tithe  milk  is  due  to  the  parson 

'  of  the  parish  where  the  cows  are 
kept,  though  milked  in  another  pa- 
.  rish.     Wright  v.  Elderton,  607. 


Mills. 

1.  Ilthes  payable  of  all  mills  not  as 
ancient  as  9  Ed.  %,  but  such  ancient 
mills  are  discharged  by  arUculi  derij 
c.  5.  ISO,  in  the  notes. 

2.  And  if  such  ancient  mill  fall  and  be 
rebuilt  upon  the  ancient  foundation^ 
the  discharge  of  tithes  shall  continue. 
Id.  ibid. 

S.  A  com  mill  newly  erected  out  of  the 
materials  of  an  ancient  mill  which  had 
never  paid  tithes,  was  decreed  to  be 
liable  to  the  payment  of  tithes,  as 
personal  tithes,  that  is,  the  tenth  part 
of  the  profits,  after  all  incidents 
charges  deducted.  Thomas  v.  Price^ 
871. 

4.  An  ancient  water  com  mill  does  not 
lose  the  privilege  of  being  exempted 
from  tithes,  by  having  been  occasion- 
ally used  as  a  lead  mill.     fFilson  v. . 
mason,  974. 

5.  Whether  the  tenth  toll  dish  be  due 
as  tithe  of  an  ancient  water  com 
mill  built  beyond  memory?  Q.  the 
Court  of  Exchequer  divided«*-i>o</- 
son  V.  Oliver,  62S. —  Fid.  Chapman  v. 
Barlow,  657. 

6-  The  court  will  presume  mills  to  be 
ancient  mills,  if  there  be  no  evidence 
of  their  having  ever  paid  tithe. 
Hughes  V.  Billinghurst,  644. 

7.  But  for  a  fulling  mill,  paper  mi]!, 
iron  mill,  tin  mill,  S^c.  no  tithe  is  pay- 
able; because  they  are  things  in- 
vented for  the  ease  of  man's  labour. 
Johnson  v.  Dandridge,  554.  S57. 

8.  Com  ground  at  a  newly  erected  mill 
for  the  purposes  of  distillation,  by  a 
person  not  resident  in  the  pariair 
where  the  mill  is  worked,  is  not 
titheable.     Wilson  v.  Mason,  974. 

9.  A  mill  fomerly  a  tucMns  mill,  and 
afterwards  used  merely  wt  the  pur- 
pose of  grinding  oats  for  the  owner's 
hounds,  is  not  subject  to  tithes. 
Hicks  V.  Triese,  1022. 

10.  A  vicar  endowed  with  small  tithes, 
•  is  intitled  to  tithes  of  a  mill  newly 
.  effected  on  glebe  land,  parcel  of  the 

parsonage  come  to  the  king  by  the 
statute  of-dissolutions.     Anon.  286* 
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Mills. 

11.  To  a  bill  for  tithes  of  a  mill  the 
.  defendant  pleaded  a  modus  for  the 

mil],  when  it  was  part  a  corn  mill 
'  and  part  a  fulling  mill,  but  having 
since  taken  away  the  fulling  wheels, 
and  put  a  pair  of  mill  stones  in  their 
room,  the  plea  was  overruled.  Tal" 
bat  V.  May,  782.  Manby  v.  Taylor, 
lT2a 

12.  The  tithes  of  malt  ground  in  a 
horse  mill  is  a  jaanonM  tithe,  and 
due  only  where  it  has  been  paid  40 
years  before ;  and  it  is  not  payable 
by  the  tenth  tolldish  .of  the  com 
ground,  but  by  a  tenth  part  of  the 
clear  profits,  over  and  above  all 
incident  charges.  Chamberlaine  v. 
Netote,S96. —  Vid.Carletony.BrtghU 

'  tw?//,  676. 

13.  How  far  the  tithe  of  mills  may  be 
considered  as  predial?  VitLGaches 

.  V.  Haynes,  1256*  Cooke  v.  Derby, 
827. 

14.  A  water  mill  is  titbable  as  ti  predial 
and  load  tithe  in  respect  of  the  per- 
son to  whom  it  is  due,  but  as  a  joer- 
sonal  tithe  in  the  mode  of  accountmg. 
Hall  v.  Machet,  1460. 

15.  The  tithe  of  the  clear  profits  alone 
is  due ;  and  the  rent  is  the  first  de- 
duction :  and  in  the  case  of  a  new 
mill  in  the  occupation  of  the  &amer, 
a  yearly  value  in  the  nature  of  a  rent 

,  is  to  be  set  upon  it,  and  deducted. 
Id.  ibid. 

16.  A  miller  must  set  out  in  his  answer 
to  a  bill  for  discovery  of  tithes  the 
quantity  of  meal  sround,  but  need 
not  set  out  the  price.     Chapman  v. 

*  Pilcher,l65S. 


Mines. 

See  a  grant  of  the  tithes  of  an  iron 
mine  from  Ed.  S.  to  the  Bishop  of 
Landt^,  1 14. 

Modm  decimandi. 

1.  A  modus  is  a  composition  time  out 
of  mind.    Per  Holt,  591. 


Modus  deeinumdi 

9  •  *  • 

2.  A  modus  presumes  a '  compositioii 
with  consent  of  the  parson,  patron, 
and  ordinary,  before  time  of  memory. 

Per  Thompson,  B.  1437 Vid.  Earl 

<lf  Coventry  v.  Burslem,  1596. 

3.  A  custom  time  immemorial  to  pay  a 
certain  price  for  tithe  lamb  is  good, 
and  cannot  be  destroyed  by  the  par- 
son's incroaching  for  more,  or  the 
tenant's  paying  more.  Fleming  ▼. 
Tenants  of  Dudley,  155. 

4.  But  where  the  tenant  pays  a  penny 
ioxjifty  ^ears,  and  afterwards  pays 
tithe  in  lund ;  though  he  again  pay 

'  the  penny  for  twenty  years,  this  is 
not  a  moaus  decimandi.    Id.  ibid. 

5.  A  modus  that  tithe  milk  ought  to  be 
paid  by  every  tenth  evening  and 
morning's  meal  in  kind  from  Hoe* 
Monday,  (that  is  the  Monday  fort- 
night after  Easter  Day)  and  the 
morning  following  to  be  tsJcen  by  the 
rector,  at  the  place  of  milking,  and 
no  tithe  milk  to  be  paid  for  the  resi- 
due of  the  year,  voio,  being  only  pay- 
ment of  part  for  the  whote.  JSrtnch- 
l&aj V.Edmunds,  71 1* 

6.  One  shillm^  for  eveiy  fat  bullock 
agisted  withm  the  pansh,  in  lieu  of 
the  tithe  of  agistment  of  barren  and 
unprofitable  cattle ;  and  1^^  for  any 
small  quantity  of  hemp,  sown  every 
year  by  eveiy  occupier  of  landi 
within  the  parish,  disallowed.  BoS" 
camoen  v.  Roberts,  946* 

7.  Payment  of  tithes  for  one  thing 
cannot  be  a  discharge  of  them  for 
another.  Thus  one  penny  for  every 
milch  cow  in  discharge  of  cows,  oxen, 
steers,  and  calves,  is  not  a  good  mo* 
dus.    Grysman  v.  Lewes,  165. 

8.  Modus  of  4ef.  for  every  orchard  in 
lieu  of  the  tithes  of  all  fruit  trees  in 
the  parish  overruled,  as  being  a  modus 
of  one  tithe  in  lieu  of  another.  Tor* 
riano  v.  Legge,  909,  910.  in  notis. 

9.  Whether  a  modus  of  ten  fleeces  of 
wool,  and  two  and  a  half  lambs,  or 

ls.6d.  inmoney  inlieuof  thehalflamb, 
in  full  discharge  of  all  tithes,  be 
good-  Q.  Ardibishop  of  York  v. 
Dtfke  of  Newcastle,  583. 
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10.  Whether  «ix  fleeces  ef  weol  tni4 
three  lambs  for  all  soiall  tithes  ?  ItL 
ibid. 

11.  Whether  eight  fleeces  d£  nftnA  and 
4« .  in  discharge  «C  iril  tithes  irfaatao- 
ever?    Id,  il 


VL  A  mddwB  <if  e^ery  tenth  day's 
<j|ieese  dufuig  twenty  weeks  from 
Holyrood  Day  in  lieu  of  tithe  of  milk, 
seems  good.  Wabe  ▼.  Rum^  1  SOB- 
IS.  Finding  straw  for  the  body  of  the 
ohtirdi  is  OD  coed  fiKMh^  in  dischaiM 
fif  tithes;  muess  it  be  shewn  that  the 
|iavMn  had  a  bcMfit  firem  It.  ^Scwyvm 
Bakf^im.    Wid.  ProhBUion. 

14.  lament  of  6s*  to  the  clerk  is  not  a 

15*  A  custom  to  cut  down  ihe  .grass 
Rowing  i^on  ihe  meadowf^  jmi  to 
make  it  mto  ^ajr  at  the  tenant*a  sx- 
pense»  drc»  and  to  Jet  out  the  10th 
cocky  is  a  good  j[niescqption  in  satis^ 
fiu^tion  of  Sie  titke  of  latter  mowth 
as  wen  as  of  the  first  4noa4h,  Hall 
y.  FetMlace^'  SS2^  Vid.  <Sreue  ▼. 
Atu^en,  22e^Hide  w.  Mk^  438. 

111.  A  moduty  that  in  #onaMkmtien  |he 
|Mudshionen  loade  the  tithfs  gtass 
jAtoha^  therefore  the  paiwhiomrs 
inhabitants  arithia  tiie  parjsbi  were 
10  pay  aa  tithes  ftsr  the  iieibttge  of 
odij  end  umMrofitable  *flattie-;  thon^ph 
it  was  proved  khatAe.parisUiiiMrsy 
time  out  of  mtn^^  had  |MMd  n^jiAe 
of  this  herbi^e,  yet  the  court  held 
it  to  be  a  matenal  objection^  liiat 
fcreigners,  living  outjiif  the  paridi, 
made  ih9  tithe  stass  Into  faiE^,  and 
yet   paid  iiibe  Tictbage.      nx  y. 

17  A  modus  to  p^  2s.  in  the  pound 
out  of  the  rent  reserved  is  void^  be- 
cause of  uncertainty.  Syney.  Dad" 
deridge,  578.  Vid.  Stariuj)  v.  Dod- 
den4ge,  587. 591«  592. 

28.  A  m^us  to pay  Is.  in  the  pound 
on  the  yearly  rent  of  rack-rented 
lands,  and  the  yeaily  value  of  farms 
undetletf  in  lieu  of  vicarial  tithes,  is 
void.    Sean  v*  Im^  €09. 


Modus  decknandi. 

UL  A  nudm  of  9d  finr  hnM^  hafi 
hens  and  yard^  m.  far  hay  a  ptfway, 
for  house  a  penayt  for  hem  ahaif- 
pemy,  and  mr  yard  a  h^Qjennj  is 
hady  whether  taken  distiibtttivelgr  or 
intirely.    Turlom  v.  dsytoe*  €S8» 

20.  A  mwdus  ijfid.  pa^dble  by  die  oc- 
cajners  of  eveiy  ox-gang  of  land, 
containing  16  acres  of  arahUy  mea^ 
dodooi  msdfaMunf  sAer  the  rate  of  7 
yards  te  mwAe  or  aerdi^in  liea^ 
the  lithe  ef  aaiy  arimg  on  the  aaid 
'Ott^tmgf  is  iK>id  for  lawcrtsinfy. 
MaMamfT.  L&jfMtk,  ISid. 

$i«  AaNx/aa  tp  pay  a  tithe  penny  for 
every  bougie  having  lands  )>elonging 

>  to  ity  withost  opacification  or  repwd 
to  quantity,  is  bad  from  uneertamty. 
Trains  v.  Oxton,  1066, 1081,  1082. 


28.  AsaeAestiKdalloaieiq^MPB 
hwMet  aA  Ifae  nortS  sideofaUme^ 
drc  with  the  lands  utuallv  occapied 
therewith,  have  time  out  en  mind  paid 
Si.  Ac.  and  00  occupiers,  &c.  on  the 
south  sidcyi^c  with  the  lands  usua^ 
occupied  therewitl^  2i.  yearly  for 
'each  cow,  &c  void  fbr  .^^icermMi^ 
CarUton  v.  Brightw^  676. 

23-  Amoctuif  of  ^^^£r  ofhayinaatts- 
fiilctioB  pf  titheliay  is  void  fyr  unoer- 
taUUjy^    Fe^wck  ▼•  Lamie^  869l 


%  A  moda$  <^  4f .  at  Easier  payable 
^ki  lieu  of  fKhe  hay,  o£Ajkrm,  is  too 
uncertain,  it  not  being  certain  ef  what 
l^fiism  foonsi^ts*    fiam^ ik*  €Jaatet, 


2Si  AiiKMbpr  df  a  meadow*  csilled  die 
parson'^s  meadow,  and  beast  grasses 
m  lieu  of  tithes,  declared  void  for 
uncertainty.    Birch  v.  SUme,  6#9. 

26.  Modus  to  oMvy  p^  and  turf  to 
the  parsonage  house,  in  lieu  of  tithe 
io#bemp,  fitt,  and  luq^  void  for  an^ 
/certibty,  and  for  thttt  jm  ri^ift  of 
turbary  was  alleged.  7u%  v«  KH- 
iterf  ovv* 

27*  A  fnodus  to  pi^  a  smn  of  money  ; 
but  if  in  the  faanoiB  of  an^  other  per- 
sim  to  pay    tithe  in   kmd,  or  the 


IKDEX; 


jiiss 


mracrf,  at  tlia  eteetkm  x£  di«  parsoii^ 
iSTOid.    /TtfU^r  V.  r«ybr,  60S. 

28.  An  allegation  ^t  a  modus  was 
pajrablt  at  EatUrf  dr  otfAendiry  vtken 
M«  «A«e|p  «&aff  ir  sM,  was  adjadgad 
void  from  unoertaiiiCy*  PmBfm  ▼• 
^^mie^y  654>  655. 

2d.  Six  shillinga  and  eiglit  pence  for 
every  yard  of  land  for  tithes  held  a 
good  moduSf  though  the  lands  ane 
uncertain*    Mason  v.  H&ie,  951. 

Sa  A  modus  of  12df.  for  ayoi  beast  and 
6fl^.  for  a  ten  beafet  Is  ocrlikiaMugfa^ 

Biskop  Y.  ckuAisut,  laaa 

31.  In  a  iuit  for  tith^  of  lambs,  ih^  de- 
fendant insists  on  a  modus  of  Si.  A>r 
^veiy  landby  pi^abk  on  iSata^  MarVs 
Di^  or  m  soon  after  «s  demanded. 
Thtt  MMibtf  is  not  toid  in  lauff  but 
4he  validilgr  of  it  sbaU  be  delennitied 
hy  a  jury.     WMt  ▼*  C^iffhrdt  706. 

.^2.  A  ffhxfttf  too  meat  the  value  of  the 
land  will  be  disaUowed  bb  too  sank ; 
as  &•  an  acre  for  wheat  and  rye;  4ts. 
.an  acre  for  sunaner  oom ;  5f  •  an  acre 
for  meadow,  &c«  Benson  v.  Watkins, 
61& 

:3'3.  A  m(M^  ot*!^.  a  jear,  payable  in 
lieu  of  a  whole  farm,  ^as  rejected  as 
eoorank*   Lot)edap  ^*  Moor^f^l26* 

M.  AmaiiiS'df&.vai  acre  fef  wheat; 
Qs.6d.  in  other  gsaia^  2s.  ed.  lor< 
meadows  mowed;  l«.4a.  for  upland 
nrass  grounds;  and2f.6e^  iorvmty 
Arrow  ofp^,  ov«Eniledastooiank, 
Torriano  v.  Legge^  909, 910,  Sm  mqiis. 


:35.  Amofii»of48Laj«arinlieuefaU, 
tithes  of  a  manor,  worth  only  M.  a 
y  eSft,  4ao  Tank.  JBHn  v.  Pigot^  7SS. 

.36.  Modus  of9d.  a  cow4epaMtf«l«n 
the  meadows,  and  ioT.  a  cow  depas- 
tured on  the  uplands,  In  Ben  of  the 
lathes  of  an  cows,  caiires,  and  milk 
overruled  as  bein^  too  rank,  agist- 
ment tithes  not  teiiv  included ;  and 
aise  as  being  uneertain.  Tonriano  v. 
Leggey  909, 911,  in  netis. 

37.  Modus  of  2v.  an  acre  in  lieu  of  the 
*^1ie  of  all  grain  reaped  from  the  in- 
closed arable  lands  m  a  hamlet,  and 


is.  ^  an  ae^e,  At,  on  A€  trn^ 
mon  ^elds,  arable  lands,  set  aside  as 
vank.  Oofe  V.  €»]ieaiter,  945.  Hati- 
ion  V.  Oookf  1666. 

38.  A  fno^tff  of  42.  lOff.  a  year  for  a 
farmof  SO/,  is  toorank.  Kean^dgv. 
Goodwiny  70& 

da  OMth31fa^^anaa>eidOfankaiao- 
dus  for  hay.    OtOs  v,  Hodges,  64/6. 

4Xk  Eomrshilliiu^anacieofwiiaatand 
2».  an  acre  or  lent  com  reaped :  set 
aside  as  rank.    960* 

42.  AMeAtfof2K6<^aBaoreferliom 
lands,  seems  raaii.  JBisi^fp  ▼»  <Gki- 
^iesi0t,l9S% 

42.  Four  shillings  for  every  ten  lambs 
flitteaedi*  2t^  for  evely  fi^>  4A  a 
piece  fdt  all  under  ^ve^  and  fer  all 
abofoe  ive  and  under  ten,  4^.  a-pieee 
an  the  shearing  dsy;  and  Sc{!»  a-pseoe 
for  all  other  iambs  bred  in  the  pansh, 
in  Sea  of  the  tithes  of  such  lambs 
declared  to  be  IDo  ranlu  IVoisd  v. 
^KfamiPfi,  970> 

46.  Twelve  pence  for  a  milcSi  tow,  and 
sixpence  Jbr  every  calf  UUed  anl 
sold,  too  rank.  Franklifn  v.  the  MaS' 
-fer  and  Brethren  of  St.  Cross,  629. 

Mk  Three-pence  Ibr^veiylambyeanad 
within  the  parish,  lea  rank,  thddmd 
«.  Mfbkh  631. 

45.  A  nodui  Of  9<?.  for  a  lamb,  Is  so 
notorioushr  Taidt,  thai  a  Court  ^f 
Equi^  will  not  ^ract  an  Issue  u^nm 
it.    Mishf  V.  Ckkheaterp  2320.  £ed 


46*  Rankness  of  a  modus  is  a  question 
of  fiict,  not  of  law.  Bedford  v.  Sam* 
Idk  1058.- rtw^  V.  ^e%,  1192. 
-^Vid.  Ashbjf  V.  Potti^,  1238. 

47>  For  the  alleged  commencement 
and  end  of  rank  moduses.  Vid.  S07f 
BOS. 

48.  Oxpence fareiwy cow  depastured 
within  the  parish  mrable  at  MtehaO- 
mas  in  lieu  of  tithes  of  milk  and 
calves;  2d.  for  every  lamb  yeaned 
within  the  parish  in  Keu  of  tithe 
.  tbereof;  li/.  for  every  fleece  of  wool 


9tas 


INDEX. 


Modus  decimdndi. 

shorn  from  every .  sheep  fed^  &c«  in 
lieu  of  tithe  of  such  wool ;  2(L  for 
erery  colt  foaled ;  4«f.  for  evei:y  gar- 
den in  lieu  of  garden  stuff;  4a.  for 
potatoes  tilled  in  a  ridge  in  the  field 
for  fajnily  use  and  not  for  sale :  honey^ 
pigSy  and  geese  in  kind,  except  under 
ten,  and  wen  Id,  a  pig,  ana  ll(L  a 
goose ;  all  allowed  as  good  moauies. 
ISoscamen  ▼.  Bobetisi  9^ 

49.  Modus  of  a  ^d.  for  the  wool  of 
each  sheep  dying,  good.     Brinkhfin 

*Y.EdmundSf  71  !• 

50.  Four  pence  a  month  for  the  tithe 
of  wool  of  each  'Sheep  shorn  in  the 
parish,  good.  BrinkUno  v.  SdmundSf 
711. 

51*  A  moduSf  that  where  the  parish- 
•  ioner  has  ten  lambs,  the  tenth  is  due 
-  to  the  rector  on'  St.  Mark's  Day  ;  if 
nine,  one  paying  the  parishioner  \d.\ 
if  eight,  one  paying  la. ;  if  seyen,  one 
paying  ^d, ;  ror  a  less  number  no 
iamb,  but  oidy  to  haye  ^d,  for  each 
lamb  under  seyen,  good.  Brinklan 
▼.  Edmundsy  712. 

52.  The  like  as  to  pigs.    Id,  ibid. 

53.  Three  eggs  for  eyery  cock  and 
drake,  payaSle  on  Wednesday  before 
Easter ;  and  for  eyery  hen  and  duck 

'  respectiyely  three  eggs  in  lieu  of 
tithe  effgs,  and  chickens  and  ducks 
hatched  in  the  parish,  a  good  modus, 

'  Brifddom  y.  Edmunds^  712.  .  Contra 
Jenkinson  y.  Royston^  1878. 

54.  No  such  modus  for  turkies,  because 
brought  into  England  lately.  Id, 
ibid. 

SB.  A  modus  of  a  garden  penny  yearly 
for  all  yegetables  and  rhiit,  except 
apples  and  pears,  good.  Thompson 
y.  Hok,  671. 

B5.  Two-pence  for  eyery  new  milch 
cow  and  \^d.  for  every  old  milch 
cow  fed  in  the  common  fields  in  lieu 
of  the  tithe  milk  diereof,  good*  Id. 
ibid. 

57.  One  penny  for  every  Iamb.  Id, 
ibid. 


Modus 


58.  Eiffht-pence  a  score  for  sheep 
tered  in  other  parishes,  in  heu  of 
tithe  of  wool.     Id.  ibid. 

59.  One  penny  for  all  tithe  wood  cat 
on  the  common,  and  burnt  in  the 
family.    Id,  ibid.  711. 

60.  One  penny  halfpenny  for  every 
calf  yeaned.    Id.  ioid,  711* 

61.  A  modus  of  a  garden  penny,  ftr 
the  produce  pf  the  garaen,  held 
good.    Philips  V.  Symes^  654. 

62.  A  modus  of  Sd.  for  every  joawy  and 
4(/.  for  every  heifer  in  liea  of  the 
tithe  of  milk  and  calves  of  such  cow 
and  heifer,  held  good.     Id.  ibid. 

65.  So,  that  Ss.  M.  was  payable  Ibr 
every  score  of  sheep  sbom  out  of 
the  parish,  and  so  proportionably  fot 
aless  number  than  twenty,  orfor  a  leas 
time  than  a  year,  for  the  wool  and 
lamb  of  such  sheep.    Id,  ibid. 

64.  A9iN>c/«^ofli.  for  each  day's  matfa^ 
is  good.  Markham  v.  Husiey^  1499. 
— Cotbumer.  Hugfiesy  1811. 

65.  A  modus  of  9  carts  of  logwood  in 
lieu  of  all  tithes,  held  good.      WooL- 

Jerstan  v.  Mainmaringf  679. 

66.  So  for  an  hogshead  of  cyder.  Idm 
ibid. ,  So  2d.  an  acre,  Id,  ibid. 


v: 


67«  Twelve-pence  an  acre  for  low 
dows,  and  Sd.  an  acre  for  loffk 
dows  in  lieu  of  tithe  hay,  were  held 
to  be  good  moduses.  Pole  v.  GdnS- 
IMT,  601. 

68.  A  modus  of  Id.  at  Easter  annnaDy 
in  lieu  of  the  tithe  hay  growi 
the   premisef^    allovi^ed.     It 
Masters^  652. 

69.  So  a  modus  of  26s.  6d.  for  hay» 
small  tithes,  and  Easter  offerings. 
Id.  ibid. 

70.  A  modus  of  8^  ibr  a  farm  of  SQL  a 
year,  was  allowed  to  be  good.  Edjge 
v.  OglandeTf  596. 

71.  One  penny  per  head  for. sheep' 
brought  into  the  parish  after  Camdk- 
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Modus  dedmandi. 

mtati  Bn<i  dipt  in  the  parish,  in  lieu 
of  tithe  wool,  good,  ^u  v.  Satd^ 
1S46>1SS4. 

72.  Three-pence  p&r  head  for  theep  in 
the  parish  hmre  Candienuu^  and 
carried  out  before  shearing  time,  as 
an  average  payment  for  tl^s  wool 
carried  out,  good.  Ellis  v.  Sauly 
1326, 1885. 

73.  This  payment  ikiaj^  be  appCcable 
td  the  wool-tithe,  tibough  not  then 
due.    Id.  UniL 

74.  A  prescription  to  pay  the  tenth 
cock  of  barley  in  discharge  of  the 
rakings  invcturUarUy  dispersed,  is 
good.  Green  t.  Hun.  Cro.  El.  702, 
215. 

75.  So  a  hkmAu  to  pay  tithe  wool  at 
Lammat  Day.    Id.  Md. 

Vid.  AgitimeHt. 

76.  So  a  custom  to  pay  a  hearth-penny 
for  all  combustible  wood  is  good. 
Id.  ibid. 

77*  A  iftocftM  of  9K/./»er  acre  marsh  land, 
except  when  sown  with  com,  or 
planted  with  hops,  was  sent  to  be 
tried  at  law.  Chapman  r.  Smith, 
847. 

78.  A  modus  payable  by  the  oiwners  of 
the  land  covered  by  it,  is  good.  Ord 
r.  Clarke,  1487. 

79.  The  parsons  having  land  parcel  of 
the  manor  of  D.  in  recompense  of  all 
tithe  of  wood  within  the  fwrwA  of  D. 
is  a  good  prescription  m  discharge. 
Samerton  v.  Doctot  Cotton,  199. — 
Vid.  Austen  v.  Pigot,  217. 

80«  A  custom  for  the  lord  of  a  manor 
to  pay  6^  in  satis&ction  of  all  the 
tithes  of  the  manor,  and  in  consider- 
ation of  such  payment  to  take  the 
tenth  shock,  ice.  is  good.  P^ot  v. 
Heron,  200. 

81.  A  modus  of  6#.  %d.  for  one  calf  in 
ten,  without  alleging,  ^<and  so  in  pro- 
^  portion  for  a  less  number  than  ten,** 
is  bad.    Gibb  v.  Goodman,  735. 

82.  For  several  other  moduset.  See 
Bur  Jem  v.  Spencer^  746. 

Vol.  IV. 
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88.  A  tffiNAtf  that  the  occupiers  of  lands 
and  tenements  within  certain  vills  in 
the  manor  of  C.  not  being  parcel  of 
the  demesnes  or  mnges  of  the 
monastei^  of  C.  shall  pay  severid 
sums,  that  is,  so  much  in  certain  for 
each  vQl,  in  lieu  of  tithes  of  hay,  is 
good.  Sir  Hugh  Smithson  v.  Hard' 
castle,  784. 

84.  A  modus  for  persons  occupying 
lands  in  the  parisn,  but  residing  out 
of  it|  to  pay  4tf.  an  acre  for  the  tithe 
of  hay,  and  the  herbage  of  pasture 
lands  occupied  by  them  m  the  parish, 
is  good.  Chapman  v.  Bishop  qjf 
Lincoln,  679. 

85.  Where  there  is  a  waste  between 
two  vills,  N.  S.  and  S.  S.,  and  the 
residents  and  the  occupants  of  each 
have  had  common  by  reason  of  vi- 
cinage, a  custom  that  any  inhabitant 
of  S.  8.  having  any  pasture  ground 
in  N.  S.,  for  cattle  which  go  on  the 
waste,  shall  pay  tithes  to  the  parson 
of  5.  S.  where  ne  inhabits ;  and  that 
in  consideration  thereof  the  parson 
of  S.  S.  shall  pay  to  the  parson  of 
N.  S.  4«v  And  to  the  vicar  Ss. ;  and 
that  the  party  inhabiting  within  his 
parish  shall  oe  discharged  of  tithes 
against  the  parson  of  N,  S.,  is  a  good 
custom.     Hides  v.  Frond,  267. 

86.  A  modus  of  2f.  per  hogshead  of 
.  cyder  in  lieu  of  the  apples  that  made 

the  cyder,  and  2f.  per  hoard  for 
apples  kept  by  an  occupier  of  au 
orchard,  held  good.  ReynM  v.  Aek- 
land,  671. 

87.  A  modtu  of  12i.  an  acre  in  lieu  of 
tithe  hay  sent  to  an  issue  of  \s.  6d,, 
and  2f.  an  acre  set  aside  as  rank. 
Heaton  v.  Cooke,  1666. 

88.  A  modus  of  1^.  an  acre  for  all  tithes 
sent  to  an  issue,  but  held  to  have  an 
appearance  of  rankness.  0*  Connor  v. 
Cook,  1624. 

89.  Modus  of  Id  B,  lamb,  where  the 
number  did  not  exceed  four ;  of  1^. 
where  the  number  did  not  exceed 
five ;  Is.  Sd.  where  the  number  did 
not  exceed  seven ;  Is.  IM.  where  the 
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number  did  not  exceed  ei^ti  II.  ll^il. 
where  the  number  did  not  exceed 
nine ;  and  &.  where  the  number  did 
not  exceed  ten,  sent  to  an  issue. 
Askew  V.  Greenhtyvdf  1649. 

90.  Moduses  of  ^,  per  acre  for  any 
kind  of  grass  seed  if  cut  or  mowedi 
good ;  oiSd.  a  Iamb,  sent  to  an  issue ; 
of  W.  for  every  cow,  in  lieu  of  tithe 

•  lof  miik>  not  supported  by  proof  of 
a  modus  for  every  cow  with  calf;  Is, 
for  erery  seventh  pig^  on  the  ninth 
day  sent  to  an  issue,  but  with  great 
doubt.    BeHie  v*  Beaumonif  1760. 

#1.  Moduses  of  Ss.  a  year  for  every 
cow,  and  6d,  for  every  calf,  in  Heu 
of  the  tithes  of  cows  and  calves,  and 
milk ;  of  1<.  a  year  in  lieu  of  the 
tithe  of  gardens,  although  not  pleaded 
as  ancient  gardens  (the  jury  on  an 
issue  direct^  to  find  whether  such 
moduses  applied  to  gardens  or  an- 
cient gardens),  held  good.  Prevost 
v.Bennet,  1756. 

9S.  A  measure  of  oatmeal  payable  in 
lieu  of  the  tithe  6f  com  and  grain, 
h  a  good  modus*  De  fVkelpdakv. 
Milhum,  1«72. 

93.  A  modus  of  Ss*  an  acre  in  lieu  of 
tithe  of  hay,  supported  by  parol 
evidence  of  constant  payment,  as  far 
as  living  memory,  and  not  rebutted 
by  terners,  but  inconsistent  with  the 
parltamentary  survey,  sent  to  an 
issue ;  a  modus  of  5f.  in  lieu  of  tithe 
of  hay,  rebutted  by  the  terriers 
stating  it  to  be  piM^able  in  reject  of 
hay  grown  in  crofts ;  a  modus  of  Sd. 
a  lamb  not  so  rank  as  not  to  be  tried 
by  a  jury.    Drake  v.  Smtfthy  1875. 

94.  Moduses  of  Is,  for  every  foal,  good ; 
of  2«.  for  each  milch  cow,  good ;  of 
Is.  for  eveVy  heifer  that  has  had  but 
one  calf,  in  lieu  of  milk  and  all  other 
profits  arising  by  such  cows  and  heifer, 
except  the  calf,  good;  a  custom 
that  calves  in  kind  are  to  be  delivered 
at  the  will  of  the  owner  afler  they 
be  three  weeks  old,  and  at  sucn 
time  in  the  year  as  the  owner  thinks 
best  to  spare  them,  not  hindering  his 

»    breed,  and  if  the   paorson    ddays 
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fetching,  to  pSLY  fisr  the  keeptng, 
bad ;  a  modus  of  Id.  at  Easter  for 
every  acre  of  reed  ground ;  two  eggs 
for  every  hen  or  duck ;  three  e^s 
in  lieu  of  the  tithe  of  eggs»  bad. 
Jenkinson  v.  Royslofiy  1878. 

95.  4«.  for  every  milch  cow  and  calf, 
and  Ss.  for  every  heifor  .and  calf, 
in  lieu  of  tithes  of  calf  And  milk, 
bad;  Stif,  for  every  hogshead  of 
cyder,  and  Is.  for  fruit,  in  lieu  of 
the  tithe  of  apples,  pears,  and  fcnit, 
bad.  Short  Y.Leey  1998.  Sed  vide 
HolfoeU  v.  Blake,  £078.  Stuart  v. 
GreenaU,  1989. 

96.  A  modus  of  1^/.,  called  a  plough 
penny,  payable  by  every  occupief' 
of  land  m  tillage,  in  lieu  of  all  pre- 
dial tidies  grown  upob  such  lands, 
bad.  JViBiamsoH  v.  Lord  LommUe, 
1858. 

*97.  A  modus  of  IQd.  \n  the  pound  to  be 
paid  ye|tf ly,  according  to  the  value  of 
the  lands,  for  all  cattle  depastured, 
whether  profitable  or  unprofitable, 
held  good.    Fortes  v.  Pkdps,  84a 

97.  A  modus  for  clover,  eo  nomine^  may 
be  good.    Dames  v.  Davies,  2078. 

98*  An  annual  payment  of  \s,  by  each 
occupier  for  tithe  of  hay,  is  a  good 
modus.    Leysonv.  Parsons^  1696. 

99.  Moduses  of  5s.  for  every  ten  calves 
when  there  happens  to  be  ten,  m  lieu 
of  tithe  of  them,  and  also  of  the 
milk  of  the  cow  belonging  to 
the  calves ;  called  tvitetv  cows, 
having  had  each  a  calf  within  the 
year,  preceded  l>y  a  modus  of  three 
halfpence  for  every  cow  called  a  re- 
new cow,  or  cow  that  has  had  a  calf 
within  the  year,  and  is  full  of  milk, 
in  lieu  of  die  tithe  of  the  milk  of 
such  cow,  cannot  be  sijq^ported,  be- 
ing inconsistent ;  the  latter  standing 
alone    objectionable,    it  not  betog 

.  stated  what  is  to  be  paid  for  the 
number  of  calves  imder  five  or  be> 
tween  ten  and  five ;  If.  for  every  tenth 
fleece,  rank  also  bad  on  the  second 
objection  to  the  precedhig  modtu; 
•3ct.alamb»  or  2(.,6</.£orevef7teBdi 
lamb,  sent  to  an  issoei  though  ap* 
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peering  rti6k ;  Ij.  for  every  tenth 
pl^)  rank,  and  ndt  fiufficientfj  parti- 
cular ad  to  intermediate  numbers; 
the  same  as  to  geese ;  moduses  for 
potatoes  and  turnips  cannot  be  sup- 
ported ;  1«.  6^.  in  lieu  of  tithe  of  rape 

.  seed,  when  sold  in  the  seed,  bad,  for 
uncertainty  and  liable  to  fraud ;  4<^.for 

.  every  messuage  and  garth ;  id,  for 
^very  strip  cow ;  4</.  for  evenr  foal ; 
2f.  6d.  for  every  tenth  lamb,  sent 
to  a  jury,  Lai/ng  v,  Yarborough, 
1842. 

100.  Modus  of  Id.  called  a  garth  penny, 
by  every  owner  of  a  garden,  in  lieu 
of  the  tithes  of  such  garden,  as  co- 
vering potatoes  and  turnips,  allowed 
OS  not  aisputed.  Williamson  v.  Lord 
Lonsdale t  l850. 

*  100.  A  modus  of  Is.  for  a  milch  cow, 
in  lieu  of  the  tithe  of  milk  of  such 
cow,  ^ent  to  an  issue.  Modus  of\\d. 
for  every  calf  fallen  or  dropt  in  the 
parifth^  m  Heu  of  the  tithe  6f  such 
calf,  not  proved,  if  proved  that 
where  svch  calf  iJiall  be  sold  within 

*  the  first  year  after  being  calved,  a 
.  further  sum  of  \s.  in  every  lOf.  of 
.    the  price  at  which  the  calf  was  sold 

is  to  he  paid.     Leathes  r.Newitt, 
1834. 

101.  A  modus  for  turnips  as  being  ar- 
ticles of  modern  introduction,  is  bad. 
Leifsony.Fatsonsj  1696.  Lai/ng  v. 
Yarborough,  1842.  But  where  a 
modus  was  laid,  excepting  such  ar- 
ticles, it  was  not  objected  to.    Jee 

'    v.  Hockki/9  1821. 

102.  Moduses  of  IOg^.  a  score  for  agist- 
ment of  sheep,  and  2(/.  a  head  for 
lambs,  disallowed  under  the  cir- 
cumstances of  the  case.  Mtftton  v. 
Hams,  1789. 

'ioS.  A  modus  of  2f.  a  day's  math  is 

good,  tlie  meaning  of  a  day's  math 

-    being  established  by  evidence.  Cokr 

*  imrM  v.*  Hughes j  1811. 

!,I04.  Tithe  of  milk  held,  to  be  within 
t'he  payment  for  cow  and  calf,  laid 

\  as  a  modusy  in  lieii  of  the  tithe  of 
cow  anrf  calf.      Stuart  v,  Greenall, 

'    1P89. 
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105.  Modus  that  the  occupiers  of  each 
tdwnship  had,  time  out  of  mind, 
baid  certain  sums  in  lieu  of  tithe 
hay,  which  sums  were  collected  by 
the  respective  constables,  and  the 
whole  paid  over  \o  the  rector,  as  a 
modus  for .  the  whole  parish,  held 
good.  The  Bishop  of  Hereford  v. 
Cooper,  711. 

106.  A  sum  of  201.  payable  by  all  and 
every  the  occupiers  of  lands  and 
grounds  in  the  township,  which  are 
jointly  and  severally  liable  to  the 
payment  thereof,  to  each  vicar  of 
Lancaster  immediatelv  aftet  his  be- 
ing instituted  and  inducted  into  the 
churchy  or  as  soon  afler  as  demand- 
ed; and  the  further  sum  of  1/.  to 
such  vicar  for  the  time  beinff,  or  as 
soon  after,  &c.,  in  each  and  every 
year,  in  lieu  of  all  tithes  of  hay,  hemp, 
ami  flax  which  should  arise  during 
the  period  of  such  vicar  continuing 
vicar ;  also  a  modus  of  91.  in  gross, 
payable  as  the  former,  jointly  and 
severally,  on  the  vicar's  induction, 
in  lieu  of  the  tithes  of  pigs,  geese, 
and  eggs,  arising,  &c.,  during  the 
vicar's  incumbency,  held  bad,-  so  far 
as  respected  the  sums  in  gross. 
MaHb^f  V.  Tflyter,  1997. 

107.  A  modus  of  4#.  by  each  occupier 
having  lands  cultivated  by  tlie  plough 
by  three  or  more  horses,  called  a 
ploughy  in  lieu  of  all  small  predial 
tithes  of  all  such  lands  so  cultivated, 
bad  for  uncertainty  as  to  the  quan- 
tity of  land.  Bhckhurn  v.  Jepson, 
1658. 

•107-  A  money  payment  of  2j.  in  the 
pound  on  the  rent  of  land  in  lieu  of 
Qthe  of  herbage  on  a  vicar's  bill,  for 
3*.  6rf.  in  the  pound.  Devereaui  v. 
Radley,  512. 

108.  A  modus  of  Id.  for  every  garden 
and  orchard,  in  lieu  of  the  tithes  of 
aH  tithcaWe  matters  arising  thereon, 
sufBciently  Wrf  without  stating  them 
to  be  ancient  and  not  tod  extensive. 
Id4  ibid*  et  tide  Prevost  v*  Bennett 
1756.  '        ^ 

*108.  Held,  that  Is.'ivi  the  poVind  for 
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139*  A  4i8ti|ict]OQ  was  taken, .  that 
though  no  day  for  the  payment  of  a 
modus  be  laid  in  an  answer,  it  may 
be  supplied  by  evidence,  'so  as  to 
enable  the  Court  to  direct  an  issue ; 
but  in  a  cross  bill  to  establish  a  mo^us 
a  day  must  be  expressly  alleged. 
(^ibb  Qoodmany  7S5» 

140.  A  modus  held  to  be  properly  l^id, 
where  it  was  stated  that  it  ought  to 
be  received  yearly  and  every  year, 
though  the  day  be  not  mentioned. 
Cart  v.  Hodgkifiy  8H.^So  alUiough 
it  bje  not  stated  b^  whom  the  modus 
ought  to  be  paid,  if  that  &ct  be 
clearly  to  be  collected  from  the  an- 
swer«    Id,  ibid, 

141.  No  inhabitant  .having  an  interest 
can  be  admitted  as  a  witness  to  prpve 
a  modus.    Id.  ibid. 

142.  Where  a  modus  was  improperly 
laid,  the  Court  directed  an  issue  to 
meet  the  fact,  it  appearing  thi^t  a 
payment  had  been  immennQriany 
made  in  lieu  of  tithes.  Uhthqjfy. 
Ld.  Hunti?igfieldy  169S. 

143.  Thus  an  issue  was  directed  where 
the  defendant  in  his  answer  stated  a 
modius  immemp];iaUy,  payabik  to  the 
vicar,  a^d  the  vicarase  v^as  9hewn 
to  have  been  endowed  within  legal 
memory,  by  an  endowment  produced 
at  the  hearing.  Prevost  v.  Bennet, 
1723. 

144.  In  an  answer  certain  Qu^torasixy 
payments  were  alleged,  aud  soqoe 
payments,  which^from  their  sqiaII- 
ness,  appeared  to  be  customary > 
were  shewn  in  evidence,  without 
making  out  the  moduses  as  laid :  decree 
for  the  plaintiff  without  an  issue ;  for  a 
defendant  can  only  succeed  securi' 
dum  allegata  et  probata.  Blake  v. 
Veysie,  1737. 

145.  A  niodus  laid  as  payable  by  *<  cer- 
tain" occupiers,  held  uncertain  and 
insufficient.  De  Whelpdale  v.  Mil- 
huruy  1872. 

146.  A  custom  stated  thus,  "  a  <Sow 
calved.  Id.;*  held  to  be  stated  with 
too  much  uncertainty  to  let  in  proof 
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that  it  was  payable  for  tithes  of  milk. 
Bourke  v.  IsaaCy  1759- 

147.  A  m(^us  pleaded  in  the  alterof- 
tive  as  in  lieu  of  the  tithe  lambs,  anH 
of  the  wool  of  the  first  sheariii^  of 
such  lambs,  or  at  least  in  lieu  oithe 

'  tithe  of  such  lambs^  held  ill  pleaded* 
L^ech  V.  Bailey^  1911. 

148.  So  if  such  modus  he  pleaded  as  a 
composition.     Leech  y.Bailetf^lSXu 

149.  A  modus  for  pasture  land  stated 
to  be  in  lieu  of  the  tithes  of  all  tithe^ 
able  matters  yearly  ^isin^,  covess 
too  much.    Lake  v.  Skinner^  1931. 

■ 

150.  A  modus  laid  as  payable  in  Uea 
of  tithe  hay  and  all  small  tithes,  not 
supported  by  proof  of  its  payment 
for  hay,  acconapanied  bjr  psoof  of 
non-payment  of^  hay  in  kinq^  either 
in  kind  or  sub  modo,  DrtMddY, 
OrreU,  1894. 

151.  A  modus  laid  as  payable  by  the 
owner  of  the  particular  land  it  was 
said  to  cover,  sufficiently  Iai4>  /4- 
ibid. 

152.  A  modus  of  4f.  alleged  to  be  ^j- 
able  by  all  and  every  the  QccufnerB, 
&c.,  sufficiently  laid.  Maddock  v. 
Maddock,  2059. 

153.  Where  i^  modus  is  pleaded  for  a 
particular  description  of  landsy  it 
must  be  alleged  in  the  answer  that 
the  defendants  *'  occupy**  such  lands. 
Stufirt  V.  QreenaU,  1989^ 

154.  If  the  defence  of  composition  real 
is  set  up,  it  cannot  afterwards  be 
relied  on  as  a  modus.  Ward  v.  Skep^ 
herdy  ngS.'-Bennett  v.  Netde,  1678. 

156.  If  a  modus  be  laid  in  an  aw^rer 
to  a  case  resting  on  endowxn^t  as 
covering  severiu.  titheable  articles^ 
it  must  be  proved  to  be  payal^e  lor 
aU  of  them ;  and  if  it  be  not,  and  Ifae 
witnesses  state  it  to  be  in  lieu  of 
some  of  the  articles,  but  whether  it 
covers  others  they  do  uplkopw,  tlie 
mddus  ia  not  proved  na  ipi4»  nmM 
the  doubt  a  ground  on  which  the 
Court  will  direct  an  issue,  althoiij^ 
the    defendants  allege   infonnatmi 
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and  belief  that  the  payment  covers 
all  the  articles  in  question,  and  the 
plaintiff  reads  that  allegation  at  the 
hearing,  for  the  plaintiff  is  not  con- 
cluded by  reading  what  he  must  ne- 
cessarily read  in  order  to  furnish  the 
Court  with  the  question  at  issue,  and 
still  less  is  the  Court  bound  by  the 
plaintiff's  reading  such  passages. 
Kempson  v.  Yorke,  194-0. 

156.  If  a  defendant  to  a  bill  for  an  ac- 
count, do  not  set  forth  in  his  an- 
swer an  account  of  titheable  matters 
taken  by  him,  although  he  relies  on 
a  defence  of  composition  or  modusy  it 
is  a  good  ground  of  exception*  Whist' 
ler  V.  Wigneify  19S7- 

157.  A  defendant  insisting  on  a  modus 
as  an  outncr,  must  prove  himself  to 
have  been  such  at  the  time  hia  lands 
became  titheable,  bis  being  to  de- 
scribed in  the  bill  is  not  sufficient 
Lake  v.  Skinner ^  193L 

158.  In  pleadipg  a  farm  madusy  although 
so  much  strictness  is  not  reauired  in 
an  answer  as  in  a  bill,  yet  the  lan^ 
covered  by  it  must  be  described  in 
such  A  manner  that  it  may  appear 
with  certainty  what  the  lands  are  in 
respect  of  which  the  exemption  is 
claimed ;  therefore  a  modus  cannot 
be  pleaded  as  covering  a  certain  dis- 
trict not  described  by  i^  metes  and 
bounds,  and  then  as  covering  the  de- 
fendant's lands,  which  also  are  not 
described  by  n^etes  and  bounds. 
GUlibrand  v.  ScoUon,  1838. 

*158.  A  vicar  failing  in  a  suit  for  tithes 
in  kind,  and  a  modus  set  up  which  was 
good  in  its  nature  though  imperfectly 
pleaded,  the  vicar  may  yet  recover 
m  that  suit  the  arrears  due  under 
such  modus*    Carter  v.  Ba^  158-9. 

159.  Where  the  defendant  sets  up  a 
modus  of  i^,  an  acre  for  every  acre 
of  grass  cut  and  made  into  hay,  in 
lieu  of  tithe  bay,  held  that  the  modiis 
was  sufficiently  set  forth,  though  it 
was  not  stated,  "  and  so  in  propor- 
tion for  a  greater  or  less  quantity 
than  an  acre."    fiilis  v.  Horrex,  861. 

160.  So,  though  the  defendant  stated. 


Modies  decimandi. 

that  there  were  some  lands  in  the 
parish  on  which  the  modus  did  not  at- 
tach, and  did  not  particularly  set  forth 
those  lands,  yet  this  was  held  well 
enough.    Id,  862. 

161.  Where  the  evidence  shews  a  dif- 
ferent modus  firom  that  which  is  al- 
leged, there  can  be  no  decree  for 
Uie  tithe  in  kind  which  the  modus 
affecte  to  cover.  Scott  v.  Fenmck^ 
1252. 

162.  A  variation  by  the  witnesses  in 
the  dei^qriptipn  pf  the  land,  will  pot 
vitiate  a  modus^  provided  tl^ey  agree 
in  pointing  out  the  particular  land 
covered  by  iU  Mancham  v.  Huxky^ 
1499. 

16S.  The  Court  will  establish  a  modus^ 
though  proved  to  be  payable  on  a 
different  day  from  that  stated  in  the 
bill;  and  the  defendant  declining  an 
issue,  will  be  allpwed  his  costs.  An-» 
derton  v.  Davies,  1268. 

164*  Where  no  particular-  modus  is 
mentioned  in  tne  bill,  nor  particu- 
larly pleaded  by  the  answer,  yet  if 
the  plaintiff's  own  witnesses  shew  a 
reasonable  gronnd  for  a  modus,  it 
would  be  too  much  to  decree  an  ac- 
count for  tithes.  J^kins  v.  Dormer, 
800. 

165.  In  claiming  the  benefit  of  a  modusf 
it  is  not  necessary  lo  use  the  word ; 
the  material  words  are,  •  *<  so  much 
money  paid  in  lieu  and  satisfactioa 
of  tithes.'     Richards  \.  Evans,  BO^' 

166.  The  particular  day  of  p^ing  a 
modus  need  not  be  stated.    Id.  ibid. 

167.  An  exception  to  ap  answer,  ''that 
it  did  not  set  forth  to  tvAom  a  modus 
set  up  as  a  parochial  modus  was  pay- 
able, and  what  particular  lancb  in 
the  defendant's  occupation  were  co- 
vered by  it,"  was  allowed.  CogsaK 
v.  Lord  Lansdakt  1^0^*  Butiftky- 
ing  a  parochiiyi  twdm*  9wA  particu- 

I     lars  need  not  be  9l»te4«     iiki&  v. 
Veysie,  1737. 

168.  A  payment  set  up  in  an  answer 
m  a  t^odttSi  ox  cpi»po^tiQn  reoli  is 
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not  bad  for  uncertainty.  Mkiiu  v. 
HaUon,  1406.  CMrt  v.  Hodskin, 
814. 

169.  Such  strictness  in  laying  a  modut 
is  not  required  in  an  aniwer,  as  in  a 
bill  to  establish  it:  in  an  answer,  it 
is  sufficient  that  there  ia  a  gooA  de- 
fence. AtkifTti  V.  Lord  IViUoughby 
de  Broke,  1412.  1415. 

170.  What  certainty  in  the  answer  is 
necessary  in  the  description  of  the 
lands  to  which  a  modus  is  applied  ? 
Vifw  V.  Dtinlze,  1124.  Fid.  Crq/i  v. 
Aifer  Sf  Baiieif,  1325. 

171.  A  bill  to  eitablish  a  modut  for  an- 
cient orchards  need  not  state  the 
quantities  and  boundaries  of  the  or- 
chards.    Scolt  V.  AUgood,  1371. 

172.  But  for  ancient  farms  it  must.  Id. 

ibid. 

173.  If  it  appear  that  a  pecuniary  pay- 
ment has  been  made  for  any  sort  of 
tithe,  the  Court  will  help  the  imper- 
fect manner  of  setting  out  the  tntM^uf. 
Mullock  V.  BrotvK,  805. 

174.  Unnecessary  words  used  in  the 
la;^ing  of  a  modut,  which  would  make 
it  indefinite,  may  be  expunged.  EUit 
V.  Said,  1326.  1335. 

175.  All  the  parishioners  need  not  be 
parties  to  a  bill  to  establish  a  modus. 
<i0Uif  V.  Fantham,  822. 

176-  A  farm  modut  laid  for  all  tithes, 
except  those  of  corn  and  grain  and 
the  tithes  due  to  the  vicar,  is  not 
suflidently  certain.  Nath  v.  Thorn, 
1324. 

177.  A  modus  of  li  for  every  ancient 
farm  in  the  parish,  is  not  Aparociial 
modus,  but  a  fann  modus.  Scott  v. 
AUgood,  1369. 

178.  A  parochial  modut,  but  nota/am 
modut,  will  extend  to  lands  inclosed 
within  the  time  of  memory.  Bitkop 
\.  Chicketier,  1323. 

179.  A  Court  of  Equity  will  not  decree 
against  a  farm  modut  on  the  ground 
of  raulcues«,  without  sending  it  to  a 


jury.     Atkynt  v.  Lord  WiUov^b^  de 
Broke,  1412. 

180.  A  bill  to  establish  a  farm  modut, 
setting  out  the  abuttals  of  the  (arm, 

■  and  stating  that  the  modut  had  im- 
memorially  been  paid  for  the  said 
fkrm,  is  good,  without  stating  it  ex- 
pressly to  be  an  ancient  farm.  Lord 
Siatueil  V.  Alldnt,  1434. 

181.  A  bill  will  not  lie  to  ettablish  a 
modut  which  is  not  disputed.  Wd- 
laston  V.  IVrlght,  1454. 

182.  An  action  being  brought  by  the 
lessee  of  tithes  for  subtraction,  ia  a 
sufficient  ground  for  filing  a  bill  to 
establish  a  mjtdus.  Lord  Staiirell  v. 
AtHns,  1454. 

18S.  A  bill  lies  to  perpetuate  the  tes- 
timony of  witnesses  to  prove  a  moditi. 
Somertet  v.  Fotberbjf,  534. 

184.  A  modut  must  be  sued  for  in  the 
Spiritual  Court,  as  well  as  the  tithe 
in  kind.     Scot  v.  /Totf,  431. 


year.     27  H.  8.  c.28.— 23.  25- 

2.  The  king  to  have  all  roonasterie« 
before  assured  to  him,  or  which  had 
been  suppressed.     Id.  26. 

S.  Abbey  lands  to  be  enjoyed  by  those 
to  whom  the  king  had  given  theai. 
Id.md. 

4.  The  right  of  others  saved.  Id.  27. 
—  Fraudulent  assurances  made  by 
governors  of  houses  before  their  dis' 
solution,  declared  void.     Id.  ibid. 

5.  Ornaments,  jewels,  goods,  chattels, 
and  debts  of  monasteries  given  to  the 
king.     Id.  38. 

6.  The  actual  possession  of  such  abbey 
lands  vested  in  the  king.    Id.  ibid. 

7.  Provision  for  the  monks  of  the  sup- 
pressed houses.     Id.  29. 

8.  Aicbbisbops,    ^c.    discharged    of 
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tilths,  with  which  the  suppressed 
houses  were  charged  to  the  king 
Id.  29,  SO. 

9.  Ph>v]8o  for  the  cells  of  other  monas- 
teries being  under  obedience.  Id.  31* 

10.  The  rights  offounders  and  patrons 
saved.    Id.  SI,  92. 

1 1.  The  kinff  empowered  to  enjoy  to 
him^  his  heirs  ancTsuccessors  for  ever, 

-  all '  such  late  monasteries,  abbathies, 
&c.  which,  since  the  4th  of  February^ 
27th  of  his  reign,  had  been  dissolved, 
suppressed,  renounced,  relmquished, 
&c.  or  by  any  other  means  come  to 
his  highness,  and  all  the  utes,  circuits, 
precincts,  &c.  appertaining  to  them, 
m  as  large  and  ample  manner  as  the 
late  abbots,  &c.  enjoyed  the  same. 
SI  H.8.  c.lS.— S6. — And  not  only 
all  such  late  monasteries,  &c.  but  all 
other  monasteries,  &c.  are  declared 
to  vest  in  the  actual  seisin  and  pos- 
session of  the  king.  27  H.  8.  c  28. 
—57- 

12.  Provided,  that  every  person  who, 
since  the  said  4th  day  of  February^ 
had  by  licence,  &c.  of  the  king  under 
his  great  seal  obtained  or  purchased 
by  mdenture,  &c.  any  monasteries, 
&c.  should  enjoy  the  same  according 
to  such  writings  and  assurances  as 
had  been  vasAe  thereof  before  the 
first  day  of  the  then  present  parlia- 
ment, or  Uiereafter  should  be  nad  or 
made.    Id.  S7,  S8. 

IS.  Saving  to  all  other  persons  and 
bodies  politic,  their  heirs  and  suc- 
cessors, (other  than  the  late  abbots, 
&c.  and  the  founders,  &c.)  all  such 
right.  Sec  as  they  mi^ht  have  had  in 
or  to  any  of  the  said  monasteries, 
&c.  at  any  time  before  any  such  pur- 
chase, &c.    Id.  S8. 

14.  Lands,  Sec.  held  by  abbots,  Sec.  free 
of  tithes,  shall  continue  discharged 
of  tithes  after  the  dissolution.  Id. 
41,  42. 

15.  Churches  and  chapels  belonging  to 
.    the  suppressed  monasteries  &c.  which 

were  exempted  from  the  visitation  of 
the  ordinary,  of  the  diocese,  are  ren- 


Monasteries. 

dered  subject  to  that  visitation.    Id. 
42. 

16.  Catalogue  of  monasteries  dissolved. 
Id.  87. 

17.  Monasteries  which  were  'dissolved 
and  came  to  the  crown  after  the  4th 
February,  27  H.  8.,  and  before  the 
SI  H.  8.,  are  within  the  protection 
of  SI  H.  8.  c.  IS.  8. 21.,  though  not  in 
the  possessioti  of  the  crown  at  the 
time  when  that  act  was  passed. 
Tate  \.  Skdtouy  1505. 


MuUtpUctty  qf  Matters. 

1.  A  demurrer  to  a  bill  against  d7  the 
defendants  for  tithes,  and  against 
tome  only  for  glebe,  allowed  in  fa- 
vour of  those  who  had  no  concern 
with  tiie  glpbe.  Pattt  v.  Durranty 
1S51. 

2.  A  demurrer  for  multiplicity  needs 
not  be  supported  b^  answer  denjring 
combination.    Id.  Md. 

S.  A  demurrer  for  multiplicity  is  good 
to  the  whole  biU.    Id.  ibid. 


New  Trial. 

In  an  action  on  the  stat.  2ScSEd.6. 
c.  IS.  the  Court  will  grant  a  new 
trial  for  a  mistake  of  the  jury.  Lord 
SeUea  v.  Poxoell,  1733.— Vide  Issue. 
Evidence. 


Non  decmando. 

1.  Spiritual  persons  may  prescribe  in 
non  dedmando^  and  the  patentee  b^ 
SI  H.8.  c  18.  shall  enjoy  the  privi- 
lege without  shewing  how  the  dis- 
charge was.    Nask  y.MoUns,  162. 

2.  And  th^  tenanU  for  years  or  at 
will  may  also  so  prescribe.  Wrk^ht 
V.  Wrighif  or  the  Bishop  of  mn- 
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Chester  8  ca$e,  167.— Firf.  Coh$y  ei  d. 
V.  Warner,  272. 

3.  An  abbot  or  eoelesiastical  person 
might  prescribe  in  non  decimande  .* 
but  aft^r  the  corporation  is  dissolved 
or  granted  the  land  to  a  layman  i  the 
Ifitter  shall  not  baye  the  benefit  of 
the  prescription ;  for  it  was  personal 
to  the  abbot.     Sydotpn  v.ifo/«K«> 

4.  And  this  privilege  by  prescription 
and  other  personal  pnvileges,  by  bull 
or  order  belonging  to  the  abbies  un- 
der 2001.  per  ann.  and  dissolved  by 
27  H.8.  were  not  preserved  to  the 
khig  by  that  statute.    Id.  ibid. 

5.  But  privileges  by  prescription,  &c.  are 
preserved  by  the  dause  of  81  H.  8. 
and  neither  the  king  nor  his  patentee 
shall  pay  tithes  pf  the  abbies  oissolved 

'     bythatstatute.  Syd&mnY.Hdm^ty^^. 

6.  Where  an  abbot  or  prior  was  seised 
of  lands  diaeharged  of  tithes,  the  new 
foraer,  by  jstat.  2.&6.  shall  be  per- 
mitted to  prescribe  in  non  dedmando. 
Branche's  Ccue^  156* 

7.  But  where  a  prior  was  seised  in  fee 
of  a  manor,  and  was  also  parson  im- 
parsonee,  by  which  union  the  tithes 
of  the  manor  were  extinguished,  the 
capi/holders  of  that  manor  shall  not 
prescribe  in  non  decimando,  without 
surmising  that  the  copyholds  were 
abo  discharged  of  tithes.     Id.  ibid. 

8.  But  copyholders  of  inheritance  of 
a  bishop  may  prescribe  under  him 
in  non  decimando*  Crouch  v.  Fryer, 
218. 

9.  And  lands  belonging  to  a  bishoprick 
held  discharged  of  tithes,  conveyed 
to  a  lay  person,  and  afterwards  re- 
conveyed  to  the  bishoprick,  tlie  pre- 
scription in  non  decimando  shall  re- 
vive. Wickham  Bishop  of  Lincoln 
Y,  Cooper y  163. 

10.  K  parish  cannot  prescribe  in  non 
decimande  ler  tithe  wood.  Jordan  v. 
CM^yf  and  others,  625. 

11.  It  is  admitted  that  a  whole  coutUrt/ 
{Q.  the  meaning  o(  this  expisession), 
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may  prescribe  in  non  dedmando  ;  but 
it  is  doubted  whether  the  Weild  of 
Kent  can  so  prescribe  to  be  exempted 
firoof  paying  tithe  of  imdcarvroodi 
Ru^ll  V.  Patridsh  ^Oi 

12-  But  vid.  contra  as  to  that  wea)d. 
Earl  of  Clanrickard  v.  Lady  Dentguy 

sea 

*  12.  Put  a  liberty  of  whatever  extent 
cannot  prescribe  in  wm  decimt^ndo. 
Johnson  v.  Bois,  373. 

19.  A  prescription  in  non  decimando 
can  only  be  set  up  for  a  large  tract 
of  country,  well  known  as  a  distinct 
district  Nagle  v.  Edwards,  1442. 
Page  v.  WUson,  2017. 

Ht  1%  will  be  difficult  tq  shew  a  nan 
decimandQ  for  apy  tithes  beside  those 
of  Wood;  for  all  the  cases  which  incUne 
to  such  a  pustPqii  are  put  g^orally 
that  a  county  or  9  hundred  may  thus 
prescribe,  but  tliey  do  not  mention 
what  tithes  are  in  question.  Hicks  r. 
Woodeson,  550. 557.  —  Vid.  Smith  \. 
Johnson^  606 —  Vid.  Agistment,  3% 
33.  ^ 

15.  There  cun  be  RQ  prescription  in  non 
decimando  aglMiVt  a  lay  rector,  any 
more  than  against  i^  spiritual  rector. 
Charlton  V,  CharUoUf  715 Alder- 
men and  Burgesses  of  Bury  St.  Ed- 
munds  et  aV  y.  LeoM  Evans,  757.. — 
Fanska^  ¥•  Mo^rcy  780^  — <-  Jennings 
V.  Lettis,  954. 

16.  Possession  by  a  greater  al^bey  at 
'^    the  time  of  the  dissolutiamy  coupled 

with  a  subsequent  non  decimando,  is 
not  alone  suiBBcient  to  exempt  Imids 
from  tithes.    Clavilv  Qr^my  1354. 

17.  But  it  is  evidence  sufficient  of  im- 
memorial possession,  to  warrant  an 
issue  on  title  by  prescription.  I(L 
ibidn 

*  IT.  Land  of  the  Templars  given'to  the 

order  of  Si.  John  of  Jerusalem  by 
17  £.  2.  and  aflerwards  to  the  kine 
by  32  H.  8.  shall  not  be  discharged  S 
tithes.  ComtoaUis  v.  Spuriing,  224. 
Q.  et  vid.  Urrey  y.Botoyer,  260. — 
Vid.  the  Serjeant's  Cas^  281.  ^^Acc. 


Non  decimando. 

Fossett  V.  Franklin,  J579,  —  Vid.Dis' 
charge, 

18.  ''That  the  defendant  had  ptiid  no 
"  tithe,  nor  had  any  been  yielded  to 
<<  any  rector,  and  that  therefore  the 
^*  defendant  beliered  the  estate  ex- 
empt and  discharged  immemorially, 
though  he  could  not  a^t  forth  by 

''  what  means,"  rejectee  as  a  de- 
fence, because  it  amounted  to  a  pre- 
scription ip  non  decmando*  Nash  v. 
Tkorn,  1334^. 

19.  In  answer  to  a  bill  to  establish  the 
rector's  right  to  tithes  and  for  an  ac- 
count, the  defendant  derired  a  title 
tQ  two  thirds  of  the  tithes  in  the  lord 

<  of  the  manor  by  conveyances  from 
the  37  H»8t.p  and  gave  evidence  of 
reputation  and  notice  to  the  plaintiff 
'who  had  purchased  the  aavowson 
and  w^s  lessee  of  the  tithes ;  the  ^ill 
was  dismissed  with  costs.  Strutt  v. 
Baker,  1430, 

20.  Whether  a  prescription  in  non 
decimando  can  be  pleaded  against 
payment  of  tithes  due  of  common 
right  f  Q.    Nagle  v.  EdtoqrdSi  144S- 

21.  Prescription  in  nan  decimando, 
even  against  a  l^y  impropriator  or 
presumption  from  mere  retainer, 
without  colour  of  title,  is  no  defence, 
and  will  not  be  sent  to  law.  Bemey 
V.  Harvey^  1658.  Ihaihcote  v.  At" 
dridge,  1766. 

22.  Altho^ffh  lands  ave  shewn  to  have 
been  in  the  possession  of  a  former 
lay  im^pcopnator,  a  grant  of  the 
tiUies  will  not  be  presumed  from 
long  payment ;  some  evidence  of  the 
execution  of  a  girant;  must  be  shewn, 
or  a  j^ernancy  or  actual  dealing  with 
the  tithes  as  owner,  Meade  v.  Nor- 
bur^y  1775. 

2Sp  The  maxina  ecdeda.  ecdesue,  Ac. 
wiy  not  apply  where  lands  once  in 
the  possession  of  an  ecclesiastic  are 
transferred  into  lajr  hands*  Lag' 
deny.Flack,l92^. 


Non-residence, 

I.  If  a  parson  has  two  ^^joinijog  bene- 


Non-residence. 

fices,  one  of  wbidi  h$W  9^  hqi|se  an^ 
the  other  not ;  and  he,  reside^  in  a 
house  in  the  latter  parish,  at  ^  small 
distance  from  the  parsonage  house 
in  the  other  parish,  which  parsonage 
house  he  does  not  let. out,  but  occu- 
pies with  his  servants  and  goods: 
Quere,  whether  he  be  liable  under 
the  statute  for  non-residence  in  the 
parish  which  has  the  parsonage  house? 
Canning  qui  tqm  v.  Jones^  364. 

%,  Wl^^re  there  is  a  parsopAg^  house, 
th^  residence  must  be  there ;  iipd 
wh^re  an  arphdeacqn  was  pi^$Dn  of 
^  parish  tp  which  there  was  a  par- 
sonage houses  resided  in  aHQlber 
house  within  the  parish,  and  within 
the  archdeaconry,  in  which  there 
was  no  archidiaconal  house,  it  waff 
held  that  this  was  npn-residence.  Lffm 
y.Ibbetsony  1002. 


Nur9eryi  Plqnts^ 

1.  Tithes  are  payable  of  the  value  of 
plants  sold  out  of  a  nursery  ground 
to  be  planted  in  land  out  of  the  pa- 
rish.    Gibis  V.  Wyboum,  501. 

2<  So  when  they  are  sold  and  tf^^ns* 
planted  within  the  same  p^ish*  Gxt^t 
V.  Hedding  and  BaUy  BX5, 

3.  If  they  yield  no  other  fruit.  Id.  ibid- 
So,  if  thev  yield  fruit  wliich  pays 
tithes.    Id.  ibid, 

4.  And  if  some  yield  fruit,  aqd  others 
not,  those  which  yield  fruit,  sha^l  not 
privilege  and  exempt  those  which 
yield  none,  when  they  are  aH  sold 
together.    Id.  ibid. 

5.  And  if  the  owner  sell  them  ai^d  pi^l 
them  up  himself,  he  shall  p^y  t^e 
tithe.    Id.  ibid. 

6.  But  if  he  sell  them  all  together  to  an- 
other who  pulls  them  up,  the  vendee 
sliall  pay  the  tithe.    Id.  ibid. 


OikUioJgs  ^,279. 


Hthe  ore  »  not  due,  but  by  particu- 
lar cuitom.    Buxton  y.  Hutchinton, 


Park. 


1.  Where  it  appeared  that  before  the 
diaparldng  of  a  park,  ■  ibDulder  of 
ever^r  deer  killed  therein  had  been 
paid  to  the  parson  in  Heu  of  tithe  of 
the  park,  it  was  held  that  the  landi 
were  titheable,  SJtintier  v.  Smith, 
5S6. 

S.  But  where  there  was  a  modut  of  a 
buck  and  doe  in  lieu  of  all  tithes  of 
the  park,  though  a  coniidersble  part 
of  tlie  park  was  disparked ;  but  auf- 
-ficient  was  lefl  to  tatitfy  the  modiu, 
the  value  of  the  buck  and  doe  vesrljr 
waa  decreed  to  the  rector  in  lieu  A 
all  titbea.    If  anion  v.  Clarke,  609. 


Parson  and  Vicar. 

1.  He  parson  in  general  has  the  great 
tithei  and  the  vicar  the  small  tithes; 
and  where  a  field  has  been  many 
yesra  sown  widi  com  which  is  a  great 


vicar  aball  have  the  tithe  of  that 
field,  and  so  i  converto.  BedingSdd 
v.Feai,ie6. 

2.  The  rector  is  primS  Jade  indtled  to 
all  the  tithes  of  the  parish,  nor  can 
the  court  presume  any  thing  in  fiiyour 

.  of  the  vicar,  without  endowment  or 
prescription.     Grenev.  Austen,  9S3. 

3.  If  the  endowment  be  gnt«ra/ of  part 
of  the  glebe,  the  vicar  shall  not  pay 
titbea,  471. 

4.  Otherwise  if  it  be  special,  paying 
tithes.    Jbid.  vid.  Ecaetia  non  tolvit 


5.  If  the  vicar  prescribe  or  shew  a 
compodtitHi,  that  the  parson  used  to 
bitve  only  the  tithe  of  com,  the  vicar 


■hall  have  the  tithe  of  n^teseed  and 
other  new  tithes.  Robinson  i.BrwAe, 
471. 

6.  But  if  the  vicar  have  onlv  the  amall 
tithes,  the  parson  ahaU  nave  tbem 
and  not  the  vicar.    Id.  ibid. 

7-  An  endowDient  that  the  view  shall 
wholly  receive  and  fully  poascsi  all 
obventions  of  the  altar  with  the  titbea 
and  the  vicaraoe  house,  and  all  die 
land  to  the  said  church,  except,  Ac 
intitlea  him  to  all  tmaU  tithes  arisong 
within  the  parish.  Coe  v.  Mason,  S06- 

8.  A  vicar  under  an  endowment  of  all 
small  tithes  of  the  parish  is  not  in- 
titled  to  the  small  tithes  of  the  par- 
son's glebe.  BUncoue  v.  Barisdale, 
197. 

9.  But  where  be  was  endowed  with 
dedma  garbantm,  and  be  baa  been 
used  to  take  the  tithe  of  hay,  this 
will  intitle  him  to  that  tithei  uiough 
the  word  garia  is  at  this  day  cooi- 
monly  aa^  in  anoUier  sense.  Bars- 
dale  v.  Smith,  Sfft. 

10.  The  vicar  who  hath  tune  oat  of 
mind,  or  for  a  long  tim.e,  used  to  take 
tithes  or  other  profite,  shall  notbe 
concluded  by  the  tithes  not  being 
expressed  in  the  endowment;  but 
an  augmentation  shall  be  presumed. 
7Wu  V.  Sraxen  Nose  CoU^,  514. 

11.  Where  the  vicar  was  endowed  rf 
small  tithes,  a  custom  to  pay  6t.  6^ 
an  acre  to  the  rector  in  lien  of  dl 
tithes  of  hope,  waa  held  bad,  hops 
being  a  small  tithe.  Risden  v. 
Crouch,  5^2. 

12.  Where  on  an  issue  to  try  whether 
tithes  were  usually  paid  to  the  vicar 
or  to  the  rector,  llie  jury  did  not 
find  that  they  were  paid  to  either, 
the  court  decreed  for  the  vicar,  be- 
cause he  was  endowed  of  all  small 
tithes.    Fox  v.  RnOy,  627. 

13.  Where  the  impropriator  claimed 
tithe  hay,  under  a  grant  of  S  Jae.  1. 
but  it  speared  that  no  such  tilfae 
had  been  paid  for  ISO  years,  but  a 
modus  had  been  paid  tothe  vicar, 
the  iuipropriBtor's  bill  was  dismissed. 
Stone  V.  Rideout,  675. 


Parson  and  Vicar. 

14.  Where  a  vicar  is  endowed  with  aU 
small  tithes,  he  is  entitled  to  die  seed 
of  artificial  ^asses^  notwithstanding 
the  impropnator  may  have  been  in 
the  perception  of  that  sort  of  tithe. 
Clarke  v.  Stapler^  926.  —  Cartwrigkl 
V.  Bailey f  938. 

15.  By  the  endowment  of  the  vicarage, 
the  Bishop  of  Lincoln  as  impropri- 
ate rector,  was  entitled  to  the  tithe 
of  com,  hay,  wool,  lamb,  and  flax, 
duniaxati   uetera  qudgcunque  ^fuan^ 

.  docunque  quatiet  amque  acctdunty 
perHneant  ad  wurtumem  vicarU  ;  the 
court  declareo,  the  vicar  was  untitled 
to  the  tithes  of  agistment  of  all 
sheep  kept  and  depastured  on  the 
lands  in  the  parish  from  the  time  they 
were  last  sheared  till  they  were  sold 
off,  fat,  or  taken  out  of  the  parish 
for  sale,  or  any  other  purpose,  be- 
fore the  next  diearing  time.  Wittk 
v.  Harvey y  94t8; 

16.  A  vicar  in  the  perception  of  all 
small  tithes,  except  the  titne  of  clover 
seed,  which  has  been  paid  to  the 
impropriator  under  a  mistaken  notion 
that  tne  seed  followed  die  nature  of 
the  ipass,  is  intiUed  to  that  species 
of  tithe.  Jeremy  v.  Slrangewaysy 
117S. 

17*  Where  the  vicar  has  been  used  tQ 
receive  off  small  tithes  which  have 
arisen  in  a  parish,  and  a  new  tithable 
matter  which  is  a  small  tithe,  has  been 
introduced,  and  no  actual  endow- 
ment appears,  die  vicar  is  entitled  to 
it.  Jac^Mmv.yTattfr,  1282.— Payii« 
T.  PawUU,  1247. 

18.  Where  the  words  of  an  endowment 
have  a  doubtful  sense,  usage  will  ex- 
plain them  for  or  against  the  vicar. 
i^nder  y.  Lord  Pmnfrely  1244. 

19.  An  endowment  is  not  conclusive 
evidence  of  the  vicar's  rights ;  they 
may  be  narrowed  or  varied  by  sul^- 
aequent  usage.  Carr  v.  neaUm^ 
1262. 

20.  A  modui  for  agistment  tithe  paid 
to  rector,  is  a  bar  to  the  demand  of 
that  tithe  by  the  vicar,  although  b  v 
the  endowment  he  has  all  the  small 
tidies.    £0M  V.  Sa«/y  1S26. 1S35. 
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21.  Agistment  tithe  was  decreed  to' be 
due  to  the  rector,  though  not  among 
the  enumerated  articles  given  to  him 
in  the  ecclesiastical  survey  of  H.  8., 
and  thoueh  never  paid,  and  though 
a  modus  for  tithe  hay  had  been  paid 
to  the  vicar.  Tamberlain  v.  Hum' 
phrey^  1S45. 1347* 

22.  Wood  is  dejure  a  great  tithe,  but 
may  pass  to  the  vicar  by  usage  under 
the  words  alteragium  et  minuttje  de^ 
cinuB.    Reynolds  v.  Green,  1578. 

28«  The  endowment  places  the  vicar 
in  the  same  situation  as  the  rector  is 
in  at  common  law,  and  unopposed 
by  cogent  evidence  of  contrary 
usage,  must  prevail.  Andry  v. 
Smallcambey  1526. 

24.  An  endowment  of  the  tithes  cMT  a 
manor  charges  the  lands  of  the  free- 
holders, as  well  as  the  demesnes. 
Higkam  v.  Best,  1368. 

25.  Tithes  of  peas  and  beans  are  never 
paid  to  the  vicar^  without  endowment 
or  usage.    Stephens  v.  Martin^  549. 

26*  The  vicar  is  not  intided  to  die 
tidie  of  an  after  crop  of  turnips, 
where  he  is  neither  endowed  with 
such  tithe  nor  has  been  in  the  per- 
ception of  it.  Wright  v.  Eldertonf 
607. 

27*  The  parson  and  vicar  cannot  join 
in  one  bill  in  the  Exchequer  for  dif- 
ferent moduses.  Anon*  472.  Vide 
Exchequer  et  Exeter  College  v.  Rom- 
landyWaO. 

28.  The  impropriator  mav  sue  the 
vicar,  and  the  vicar  sue  him  in  the 
spiritual  court,  4S5. 

29.  Where  the  right  to  tithes  in  kind 
is  admitted  and  a  question  arises  be« 
tween  the  rector  and  vicar  to  whom 
payable,  such  question  is  triable  in 
the  spiritual  courts,  and  the  common 
law  courts  will  not  grant  a  prohibi- 
tion.    Cheeseman  v.  Ho6y,  862. 

80.  In  questions  between  the  rector 
and  vicar,  a  Court  of  Equity  ou^ht 
not  to  make  a  decree  until  the  tide 
of  the  vicar  has  been  established 


bf  the  deciiiim  of  a  jur^i   untera 

.    Mch  title  be  made  out  in  the  most 

'  dear  and  latis&ctory  manner.  Oar- 
M*iu  V.  Bufnard,  1462. 

81.  Where  there  is  no  ricarage  en- 
iktwed  the  impropriator  of  the  small 
tithes  is  bound  to  maintain  a  priest. 
Bontei/  V.  Lee,  S34. 

52.  AlthoughBTlcar'aendowftientstate 
tithe  of  hay  to  belong  to  the  rector, 
the  vicar  may  establish  his  fight  to 
it  by  proof  of  perception,  during 
Kving  memory  and  the  absence  of 
such  proof  on  the  part  of  the  rector. 

'     Panont  t.  Beliamy,  1829. 

S9.  If  A  rectitf  standi  by  and  s6es  a 
vkar  take  tithes  supposed  to  be  pay- 
able  to  the  rector,  tie  frill  be  bound. 

,    Manbgy.  Lodge,  \99i. 

M.  Tb«  Ity  inproiiriatar  of  the  tithet 
«f  ft  towoihip  in  s  pariah  mmt  ^ve 
evidence  of  receipt  of  the  tithes  by 
himself  or  his  ancestors,  to  entitle 
himself  to  tithes  as  against  the  rec- 
tor of  the  parish.     Ward  v.  Henzel, 

trr. 

35.  If  B  vicar  is  generally  itititled,  and 
an  hnprtiprtator  claims  under  a  grant 
*hicb  limits  his  title  to  a  particular 
thine,  there  must  be  evidence  of  per- 
ception at  least  on  tbe  ptttt  of  the 
impropriator  to  shew  that  the  vicar 

,  has  lost  the  risht  he  once  had. 
WUliamton  v.  Ld.  Lontdale,  1860. 

96.  Mm)  perception  of  vicarial  tithes 

'  by  vicar  or  reetor  (the  latter  admit- 
ting the  vicar's    title  with    certain 

.  exceptions),  there  bein^  no  third 
claimant  in  parts  of  a  pariah  through- 
out which  the  vicar  receives  some 
small  tithes,  is  negative  evidence  in 
&VVUT  of  the  vicar's  right,  to  ^ 
othw  ^Ma  the  eKcet>ted  artides. 
tuatha  r.  Nemtt,  1885. 

ff7.  A  vicar  made  out  a  prim^  Jhcie 
case  to  all  CitbeS  except  Corn,  grain, 
and  hay,  in  a  suit  for  Agistment  tithe, 
and  held  that  the  shewing  that 
agistment  titbe  )nd  never  been  paid 
to  the  vicar,  did  not  prove  that  it 
baltfDged  to  the  lay  rector,  who  was 
entitlea    undtr  a  gram    froui    the 


croira',  to  titbts  of  cofn,  etvin,  hay, 
and  grtssj  afid  the  tith«  of  ^Mtneat 
being  alleged  to  be  covered  by  a 
Modui  payable  to  the  impropfldtor  in 
lidu  of  hay  and  grass— the  lay  im- 
propriator is  not  under  such  circum- 
stances a  proper  party  deffendaot; 
but  if  he  donot  demur  on  that  ground, 
and  suffers  the  cause  to  go  to  s  hear- 
ing, the  court  will  not  give  him  costs. 
JV^iamton  v.  HuUoa,  1979. 

38.  A  rector  clAImiag  tithe  of  seeds 
against  a  vicar  endowed  t»f  all  small 
tithes  except  hay,  on  the  ground  of  a 
presumed  ex(:hange  of  vicarial  for 
rectorial  tithes  #ill  be  held  to  strict 
proof  of  bis  title  to  the  article  in 
question,  and  be  mast  shew  that  the 
vicar  has  granted  them  back,  or  made 
the  alleg^  exchange ;  nor  is  the  rec- 
tor's perception  of  such  tithe  avail- 
able as  evidence  against  the  rector, 
nor  can  the  rector  insist  on  an  issue 
in  such  a  case ;  for  there  is  no  pre- 
sumption in  bis  favour,  as  he  is  in  tfae 
situation  of  a  claimaiit  contesting  his 
own  grant.   Dorman  v.  Cmrry,  IS22. 

39.  The  word  "  gardens"  hi  an  endow- 
ment wilt  Aot  of  itself  carry  garden 
stuff  or  things  originally  growb  in 
gardens,  if  grown  elsewhere.  So 
the  wwd  '■  curtilage"  and  the  word 
"alteragium"  ii  to  be  explaJBed  by 
the  usa^e  in  each  particular  case. 
If  any  tithes  be  usually  recaved  by 
the  vioar  beyond  bis  eitdowmeot,  a 
iubiequent  endowment  is  to  be  pre- 
sumed.    WiUiamt  v.  Price,  I8S7. 

40.  A  lease  to  the  rectos*  con^ned  no 
particular  grant  of  small  tilbet  and 
by  the  ecclesiastical  survey  it  ap- 
peared that  the  vicar  was  endowed 
generdly  with  small  tithes  and  obla- 
tjons  ;  the  rector  had  never  received 
any  email  tithes  but  those  of  pigs  and 
geese,  at-ticles  not  reserved  amongst 
othef  reservfttions  in  the  lease;  hdd 
that  the  vicar  was  entitled  to  tithes 
of  potatoes  as  articles  of  modern 
introduction.  Ar  F.  CwiUffe  t. 
Tat^r,  176S. 

41.  Although  an  endowment  expressly 
gave  the  vicar  tithes  of  hay,  it  was 
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.  held  that  as  he  had  nerfer  fec^eived 
them,  (evidence  also  being  given  of 
a  modus  to  the  rector  for  tithes  of 
hay  and  corn)  that  he  was  not  entitled 
to  them.    Manby  v.  Curtu^  1769* 

42.  A  particular  enumeration  in  an  en- 
dowment of  the  several  articles,  of 
which  the  vicar  is  endowed,  will  not 
preclude  the  vicar's  right  to  other 
small  tithes  not  mentioned  therein. 
Id,  ibid,  and  see  Manby  v.  Lodge^ 
1993. 


43.  On  the  dissolution  of  a  religious 
house   the  rectory  of  H.  became 
vested  in  the  crown.  Queen  Elizabeth, 
by  letters  patent  granted  to  A.  and  B. 
**  omnes  decimas  nostras  garbarum  et 
granorumin  if."  On  an  issue  between 
the  grantees  and  the  vicar  to  try  the 
right  to  the  tithe  of  seed  tares,  it 
was  proved  that  the  former  had  al- 
ways received  it,  and  that  the  vicar 
had  received  all  that  were  considered 
small  tithes,  the  tithes  of  tares  cut 
grtf en  and  hay.    No  endowment  tras 
priiduced.    It  appeared  in  evidence 
that  the  tithe  in  question  was  paid 
and  claimed  as  a  great  or  rectot!s 
tithes:   held,    1st.  thait   under  the 
grant  of    Queen    Elizabeth   every 
thing  passed  that  was  before  vested 
in  the  crown,  and  that  the  grantees 
stood  in  the  situation  of  rector.  2dly, 
That  the    tithe  in  question  was  a 
tithe  garbarum.    3dly,  That  it  was  a 
great  tithe.     4th]yy  That  the  pre- 
sumed endowment  of  the  vicar  must 
be  limited  by  perception,  and  that 
never  having  received  the  tithe  he 
could  not  establish  a  right  to  it,  whe- 
ther great  or  small.    Daws  v.  Benn 
and  Cressufell,  2060. 


44.  In  favour  of  uninterrupted  percep- 
tion of  tithe  hay  by  the  lay  impro- 
priator  and   his  ancestors,  it  snail 

(  pe  presumed  that  the  tithes  came 
into  lay  hands  before  the  restraining 
statutes,  although  an  endowment  of 
the  vicarage  in  1253  with  the  same 
tithes  be  shewn.  lAidy  Dartmouth 
V.  Roberts,  1704. 

'45.  A  vicar    proving    perception    of 
small  tithes  (where  the  crown  and 
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impropriator  claiming  under  it  had 
never  received  or  deltlt  with  other  ^ 
tithes  than  those  of  corn  and  grain) 
held  entitled  to  demand  tithes  of 
agistment,  turnips,  and  potatoes,  al- 
though such  tithes  had  never  before 
been  received  by  his  predecessors, 
and  although  the  documentary  evi- 
dence in  support  of  the  vicar's  claim 
refer  to  <<  small  tithes"  and  not  '*  all 
small  tithes,*'  and  although  it  appears 
that  a  pension  or  portion  is  payable 
out  of  the  vicarage  to  the  superior. 
Kennicot  v.  WatsoH,  1718. 

46.  A  vicar  held  entitled  to  agistment 
tithe  by  shewing  that  be  alone 
had  taken  the  other  idlaill  tithes, 
although  his  predecessors  had  never 
till  lately  either  received  or  de- 
manded it:  and  a  grant  by  the  crown 
to  the  lay  rector  of  dednue  fern  et 
herbagii  not  held  necessarily  to  carry 
agistment  without  perception.  Byam 
V.  Booth,  1744. 


Parties. 

L  A  lessee  of  tithes  by  parol  cannot 
maintain  a  suit  for  them,^  without 
making  the  impropriator  a  party. 
Hejtning  v.  fViUiSf  896.— -t/ac&on  v. 
Benson,  2074. 

2.  Where  by  the  answer  it  appears  that 
there  ought  to  have  been  other  par- 
ties to  the  bill,  the  court  will  direct 
the  cause  to  stand  over,  with  leave 
to  amend  by  adding  parties.  White 
V.  Friend,  1096. 

3.  Where  the  impropriator  or  his  lessee 
files  a  bill  to  establish  his  right  to 
tithes  against  the  vicar,  the  patron  of 
the  vicarage  ought  to  be  made  a 
party.     Calmell  v.  Sherratt,  1171* 

4.  Where  a  rector  of«^ne  parish  claimed 
tithes  in  kind  out  of  a  whole  liberty, 
and  another  a  money  payment  out 
of  part  of  it,  the  owner  of  the  greater 
part  of  the  liberty  and  his  tenants 
filed  h  bill  to  have  the  tnodus  estab- 
lished, and  that  the  two '  rectors 
might  interplead,  and  that  a  commis- 
sion might  issue  to  ascertain  what 


lands  in  the  liboty  were  within  the 
one  pBiith  or  the  other ;  the  couK 
held  that  the  other  owners  of  the 
lands  in  the  liberty  ought  to  have 
been  parties.      WMatttm  y.  Wright, 

5.  One  owner  of  lands  in  a  township 
may  sue  for  himself,  and  the  others 
to  establish  a  contributor    wodiu 
for  all  the  lands  there.     Ckaytor 
Trinity  CoUege,  Cambridge,  1159. 

6.  Tha  ordinaiv  must  be  a  party  to  a 
bill  to  establid)  a  customary  pay- 
ment. Gordon  t.  Simpldnson,  1638. 
—  Coot  T.fiatt,  2029. 

7.  In  B  bill  to  establish  a  ntodut  against 
a  dean  and  chapter  as  rectors,  the 
ordinarv  and  patron  are  necessary 
parties.'  Dt  WhAidide  y.  MUb^m, 
Wi.—Pomfrtt  V.  Haiti,  1884. 

8.  Modute*  and  customs  establislied  by 
a  decree  made  upon  a  bill  to  estab- 
lish a  modus  to  which  the  patron 
and  ordinary  were  not  parties, 
not  allowed.  Jenlanton  v.  Routton, 
1878. 

9.  A  bill  to  establish  a  modiu  should 
be  brought  by  owners  and  occupiers 
of  lands,  &c  on  behalf  of  themselves 
and  all  other  owners  and  occupiers, 
and  not  by  tome  of  the  owners 
and  occupiers.  Pomfrtt  v.  HtUei, 
1884. 

10.  The  vicar  is  a  necessaiy  party  to  a 
bill  for  the  tithes  by  the  im|Mvpiiate 
rector  against  an  occupier,  when  the 
defence  made  is,  that  the  tithes  in 
question  are  payable  to  him.  Davfi 
v.Benn,  1958.  —  FaruAaw  v.  More, 
n.  (a),  660. 

1 1.  Objections  for  want  of  parties  may 
be  removed  by  defeniknt's  acts. 
Blackbttm  v.  Jep*on,  1661. 

12.  An  impropriator  is  not  a  necessary 
party  to  a  bill  by  a  vicar  against 
occupiers,  and  if  made-one  he  may 
demur  as  a  contrary  opinion  had 
been  held ;  the  bill  dismiwed  against 
htm  without  costs.  Williamton  v. 
L4.  tmudale,  1861. 


13.  A  land    owner   not  an  occupier 

made  a  defendant,  is  entitled  to  luve 
the  bill  dismissed  as  against  hiin  with 
costs,  but  if  he  mixes  in  the  defince 
he  will  not  be  entided  to  c:osta. 
Markhatn  v.  Smyth,  2096. 


A  demurrer  to  a  bill  flv  partitiiMi  of 
great  tithes,  overruled.  Bagtter  v. 
Knoagi,  826. 

Peas  and  Beans. 

].  The  tithes  of  peas  and  beana,  set* 
diilled,  sowed,  or  planted  in  rows  in 
garden-lilce  manner,  are  small  tithe* ; 
and  the  use  of  the  plough  instead  of 
the  spade,  after  a  new  improvement, 
makes  no  difference.  Atuten  v. 
Hicholat,  615. 

3-  But  where  no  endowment  was  pro- 
duced, nor  usage  of  payment  to  the 
vicar,  but,  on  U)e  contrary,  to  the 
imprf^riator,  the  vicB)'*s  bill  as  to 
peas  and  beans  was  dismissed.  Gnm- 
ley  V.  Buri,  656. 

3.  And  where  the  vicar  was  endowed 
of  all  ^Ute*  prater  dedma*  ^iriarttm, 
^fani  et  mdlendini,  it  was  tield,  that 
peas  and  beans  came  onder  the  de- 
scription of  garba,  and  were  great 
tithes.  Stmt  v.  Bennett,  876.  Audry 
r.  SmaUeombe,  1526. 

4.  The  tithe  of  peas  must  be  set  out 
as  soon  as  they  come  into  proper 
divisions  or  parcels,  so  as  to  let  the 
tenth  be  seen  and  judged  aS,  and 
husbanded.    ManUtl  v.  Paine,  1504. 


Pigeons. 
No  tithe  is  due  for  pigeons  ( 


Pigs. 

1.  The  tithe.of  pigs  is  due  to  the  par- 
son of  the  parish  where  the  sow  ia 
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Pigs. 

kept,  thou(rh  she  farrow  in  another 
parish*     JVright  v.  Eldertm,  607* 

2.  A  modus  that  where  the  parishioner 
has  ten  pigs  the  tenth  is  due  to  the 
rector  on  SU  Maries  Day ;  if  nine,  to 
the  rector  one,  paying  ^d.  to  the 
parishioner;  if  eight,  one,  paying  \d.\ 
if  seven,  one,  paying  S\d. ;  but  for  a 
less  number  no  pig,  but  to  have  \d. 
for  each  under  seven ;  established. 
BrinckUno  v.  Edmunds^  712. 
Vide  Modus. 

Plea. 

1.  A  plea  will  be  overruled  by  tlie  de- 
fendant's answering  to  what  is  co- 
vered by  the  plea.  Blacket  v. 
Langlands,  1368.  Vid.  Bill  Jor 
Tithes. 

2.  A  decree  in  a  former  suit  cannot  be 
pleaded  to  a  bill,  for  tithes  accruing 
subsequently  to  it.  The  Minor 
Canons  of  St.  PauFs  v.  Crickett,  1 655. 

3.  In  a  plea  of  payment  of  a  composi- 
tion to  a  bill  it  is  not  necessary  to 
set  out  the  time  when  or  place  where 
the  agreement  was  made.  Mytton  v. 
Harris,  16^ 

4.  It  is  no  answer  to  a  rector  to  state 
in  a  plea  that  the  defendant  is  owner 
of  the  tithes,  or  that  his  ancestors  or 
thote  under  whom  he  claims  were 
owners,  if  the  tithe  be  not  carried 
to  its  legal  origin.  Heathcote  v. 
Aldridgey  1766. 

5.  To  a  bill  against  an  occupier  for  an 
account  of  tithes  situate  within  the 
township  of  K>  in  the  parish  of  L.,  a 
plea  that  the  defendant  did  not  oc- 
cupy any  farm  or  lands  in  the  said 
parish  or  the  tithable  places  thereof 
witJiin  the  time  mentioned,  allowed. 
Warrington  v.  Mothersill,  1930. 

Pluralities. 

A    chaplain     extraor^ary    to     the 
king  ia  not,  as  such,  intitled  to  hold 
two  benefices  above  value.    Brofwn 
V.  Mugg,  566. 
Vol.  IV. 


Portion  of  Tithes. 

1.  A. portion  of  tithes  is  where  a  n)bn 
hatn  any  profit  of  tithes  within  the 
parish  of  another  parson  or  vfcar. 
The  Dean  and  Chapter  of  Bristol  v. 
Clerke,  123. 

2.  A  portion  of  tithes  cannot  b^  parcel 
of  a  manor.  S/ierwdod  v.  Winch- 
combe,  164. 

3.  A  portionist  may  declare  generally 
on  the  Stat.  2  &  3  Ed.  6.,  for  not  set- 
ting out  of  tithes,  without  shewing  his 
title.     Saunders  v.  Sand/brd,  298. 

4.  A  portion  of  tithes  will  not  become 
extinct,  by  vesting  in  the  same  hands 
with  the  rectory.  Sir  Edward  Cokes 
Case,  375. 

5.  In  a  bDl  for  a  portion  of  tithes  in  a 
neighbouring  parish,  the  vicar  of  that 
parish  must  be  a  party.  Basly  v. 
Worrall,  632. 

6.  Written  evidence,  giving  <'  all  and 
all  manner  of  tithes,"  will  support  a 
claim  to  o. portion  of  tithes.  Dofwnes 
V.  Moreman,  658. 

7-  Where  a  defendant  claims  a  portion 
of  tithes,  and  supports  that  claim  by 
evidence  of  long  possession,  a  Court 
of  Equity  will  not  interpose,  but  leave 
the  plaintiff  to  his  legal  remedy^ 
Scott  v.  Airey  and  others,  1 174. 

8.  On  a  possession  of  a  portion  of  tithes 
for  250  years  by  the  owners  of  the 
lands,  a  grant  'Of  them  before  the 
13  Eliz.  was  presumed,  thouffh  tithes 
were  not  specifically  mentioned  in 
the  title  deed,  under  which  the  lands 
were  claimed.  Oxenden  v.  Skinner, 
1.^13. 

9.  In  questions  between  a  rector  and 
pjortionist,  touching  the  extent  of 
their  respective  rights,  the  rector  is 
intitled  to  stand  upon  his  common 
law  right,  and  to  throw  the  onus  pro^ 
bandi  upon  the  portionist,  though  the 
rector  may  have  been  for  a  long 
series  of  years  in  possession  of  the 
portion  as  lessee  thereof,  andB6'(5on- 
fourded  the  boundarieis. '  John  Brom- 
fdd.Ferrars  r.   William  Pelldt'and 

others,  1602.  '^  - 
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la  A  rector  u  not  iotitled  to  an  iuue 
where  the  defendant  kIb  up  a  grant 
of  a  poTtioo,  and  conitant  non-pajr- 
ment  of  tithef,  which  defence  is 
not  impeached  by  the  plaintiff.  Bar- 
ker v.  Baier,  1695. 

11.  Where  a  rector  claims  a  portion  of 
tithes  in  kind  in  another  parish,  for 
which  a  money  payment,  not  insisted 
on  as  a  modut.  Das  been  many  years 
made,  the  Court  will  not  decree  in 
io  his  favour  without  an  issue  as  to 
his  right,  nor  will  it  grant  a  commis- 
•ion  to  ascertain  boundaries  of  the 
land  in  question.  Sanden  v.  Long- 
den,  1834. 

12.  A  portionist  intitled  to  tithes  of 
hav  cannot,  under  that  title,  claim 
titties  of  clover  cut  green.     Lewi*  v. 

Ytmng,  9055. 

Potatoes. 

]'.  Potatoes,  though  planted  in  fields, 
are  small  tithes.  Smith  v.  IVyatt, 
777. 

S.  And  they  must  be  tithed  on  the  spot 
where  they  are  dug,  before  they  are 
removed.  Bomarih  t.  Limbrkk, 
1110. 

SL  For  the  history  of  potatoes,  iiide 
1216,  m  notit, 

4^  Are  not  exempt  on  the  ground  of 
hoae  OMWumption.  WiUiamton  v. 
LaMl  Lmadah,  1858. 

Practice. 

1.  A  motion  for  payment  of  a  auni  due 
in  respect  of  a  composkioB  for  tithes 
out  01  a  fund  in  Court,  the  produce 
of  growing  crops  on  a  farm,  paid  in 
bv  sequestrators,  refused  with  costs. 
DieketiMon  t.  Smith,  1906. 

3.  On  a  bill  for  tithes,  prating  a  dis- 
,  coveiy  of  documentary  ev)dei\ce,  diq 
Court  will  not  order  a  tithe  bw^of 
a  former  rector,  shewn  to  haie  baEsi 
in  the  poBseisioQ  of  the  defendant's 
attorney.,  to  be  produced  and  left 
with  the  clerk  oi  Coort,  unless  it 
claarly  appears  frfltn.  th«  tdnuuions 


in  tbe  answer,  that  it  would  mmt 
the  plaintiff's  case,  such  a  motion 
rejected  without  costs.  Bli^  ▼• 
Beiifoii,  1915.  Lane  t.  FtrUmtr 
9ff75. 

3.  On  a  bill  filed  in  the  Exchequer  for 
tithes,  the  defendant  filed  a  cross  bsU 
in  the  Court  of  Chancery,  for  a  dia- 
corery  of  the  plaintiff's  title  to  die 
tithes,  and  whether  he  had  not  con- 
veyed them ;  and  on  demmrer,  h 
was  held,  that  the  defendant  was  not 
intitled  to  a  discorery  whether  plain- 
tiff had  conveyed  them  away;  > 
doubt  was  entertained,  whetho-  m 
cross  bill  can  be  filed  in  the  Court 
of  Chancery,  when  the  original  bill 
is  in  the  Court  of  Eschequer,  bat 
the  defendant  havine  answered,  part 
of  the  bill  was  considered  as  preclud- 
ed from  raising  the  objection.  Glegg 
V.  L^h,  1916. 

*.  Rector's  books  not  to  be  proved 
vivi  voce,  and  leave  to  put  off  tbe 
cause  in  order  to  prove  toem  by  ia- 
terrt^atories  refused.  Lake  v.  SH»- 
««■,  1931. 

5.  Decree  for  tithes  declared  to  be 
without  prejudice  to  the  right  where 
the  partj;  appeared  to  have  ftiled  in 
estaolishing  a  modut  by  mismanaging 
the  suit.    Lake  y.  Skinner,  1931. 

6.  When  a  cauM  has  been  set  down 
for  rehearing,  the  Court  will,  on  mo- 
tion, give  liberty  to  exhibit  interro- 

S atones  to  prove  exhibits  not  before 
te  Court  on  the  origmd  hesring, 
on  an  affidavit  that  they  have  come 
to  the  plaintiff's  knowledge  since, 
and  that  he  did  not  know  of  their 
existence  at  the  time  when  tbe  cause 
was  heard.     WiUiamion  v.  Huttrnt, 


7.  A  verdict  will  not  be  entered  for 
either  party  founded  on  an  apjwreni 
inconsistency  in  the  terms  of  it,  in 
the  case  of  an  issue  directed.  Ra- 
himon  v.  WilUamton,  1986. 

8.  The  Court  will  not  grant  a  defeMP 
ant  in  a  suit  for  tithes  who  has  filed 
a  crow  bill  i^aimt  (be  plaintiff  fbr  a 
discovery,  time  to-vuwer  the  oiigt- 
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nal  bill  until  after  an  answer  shall 
Jiave  been  ^ut  in  to  the  cross  bill ; 
the  course  is  to  amend  the  answer 
if  necessary.  DoUen  y.  WhiUingt<m, 
20S5. 

d^  On  a  mistrial  of  an  issue  directed  by 
a  Court  of  Equity,  there  can  be 
no  motion  in  arrest  of  judgment. 
Motdey  V.  Daviesy  2151. 

1(X  The  plaintiff  may  issue  a  writ  of 
inquiry  in  the  ordinary  form,  in  an 
action  of  debt,  for  treble  value  of 
tithes.    Bale  v.  HodgeHs,  2060. 

11*  In  finding  the  treble  value,  the 
jury  in  effect  found  the  single  value 
also.    Id.  Und. 

12.  If  the  jury  omit  to  find  costs  the 
Court  may,  where  the  plaintiff  is  in- 
titled  to  them,  make  such  an  entry 
on  Xhepo^ea  as  is  usual,  to  authorise 
the  allowance  of  costs.    Id.  ibid. 

IS.  Quare?  What  are  the  proper  fees 
of  the  clerks  in  Court  for  allowing 
the  defendant's  solicitor  to  take 
copies  of  the  rector*s  books.  Beres- 
Jord  V.  Several  parishioners  of  St, 
Andrew's^  HMom^  2ff70. 

14.  A  vicar  compelled  to  produce  the 
vicar's  books,  upon  an  admission  in 
his  answer  that  they  contained  en- 
tries relating  to  a  certain  composi- 
tion charged  by  the  bill  to  be  pay- 
able, and  costs  of  the  application  to 
be  paid  by  the  applicant.  Lone  v. 
Pirkinsy  2075. 

15.  During  the  pendency  of  a  suit  for 
tithes,  the  Court  of  Exchequer  will 
not  restrain  the  d^endant  from  pro- 
ceeding in  an  action  at  law  to  re- 
cover damages  against  the  plaintiff, 
for  not  carrying  away  the  tithes  in 
question  from  off  the  defendant's 
lands.    Bradley  v.  Bensted,  2076. 

16.  Where  parties  d»  i^ot  proceed  on 
an  issue,  the^  proper  course  is  to 
move  that  an  isbm  be  taken  pro  con' 

JtuOf  if  the  j^^aifttiff  do  not  go  to 
tri|J  parsuajfe,  ta  decree.  Drake  v. 
Smyihyl^lt 

Vide  Consolidiaibtk  Issue,  Injunc- 
Hon.     PtoMottftifi'  ■ 
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Prohibition. 

1.  No  prohibition  lies  to  a  suit  in  the 
Ecclesiastical  Court  for  obventions, 
oblations,  or  mortuaries.  IS  Ed,  1. 
si.  4s  c,  1«— 'l. 

Vide  Parson  if  Vicar. 

2.  Nor  for  tithes  great  or  small,  where 
the  fourth  part  of  the  value  of  the 
benefice  is  not  demanded.    Id.  ibid. 

3.  Nor  where  tithe  is  demanded  of  a 
mill  newly  erected.   9  Ed.  2.  c.  5. — 2. 

4.  But  where  the  right  to  tithes  de- 
pends on  the  right  of  patronage,  and 
tlie  quantity  exceeds  the  fourth  part, 
a  prohibition  lies.  9  Ed.  2.  c.  1,2.-^2. 

5.  So  where  the  tithes  have  been  col* 
lected  and  sold.     Id.  ibid. 

6.  A  prohibition  shall  be  granted  to  a 
suit  intituted  in  the  Spiritfual  Court 
for  tithes  of  wood  of  tne  age  6f  20 
years  or  upwards.  ^Ed.S.  c.S., 
47  Ed.3.  Rot.  Pari.  N.  9*A.D.  1374 
—4,  5. 

7.  Where  such  prohibition  and  attach- 
ment thereupon  is  refused  in  Chan- 
cery, the  same  are  ordered  to  be 
granted  from  the  King's  Bench  or 
Common  Pleas.  Rot.  Pari.  A.  D. 
143g.  No.  17.— 18. 

8.  If  any  party,  for  any  matter  or  cause 
limited  by  2  4*  3  £d.  6.  c.l3.  to  be 
sued  or  determined  in  the  King's 
Ecclesiastical  Court,  sue  for  a  pror 
hibition,  then  before  it  shall  be  grant- 
ed, he  shall  deliver  into  the  hands  of 
some  of  the  judges  of  the  Court 
where  the  prohibition  is  demanded, 
a  true  copy  of  the  libel,  subscribed 
with  his  name,  under  which  copy 
shall  be  written  the  suggestion  on 
which  he  demandeth  the  prohibition. 
2  4*  3 -E<f.  6.  c.  13;  «.  1 4.- 62. 

9.  If  the  suggestion  be  not,  within  six 
months  next  following,  proved  true  in 
the  court  where  the  prohibition  shall 
be  granted,  by  two  witnesses  at  least, 
the  opposite  party  shall  have  a  con- 
sultation, and  shall  recover  double 
costs  and  damages,  to  be  recovered 
by  action  of  debt,  8cc.  In  any  Court 
of  Record,  without  wager  of  law^^ 
essoign,  or  protection    Id.  ibid. 
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lOv  A  prohibition  granted  where  a  per- 
son wu  impleaded  in  Court  Christian 
for  a  lay  fee.    105. 

11-  LetterB  of  excommunication  plead- 
ed to  the  prohibition.     Jbid. 

12.  A  grant  from  the  king,  dispensing 
with  the  observance  of  a  pronihition 
declared  to  be  against  the  common 
law.     112,  113,  Hi. 

13.  A  declaration  that  no  prohibition 
is  grantable  to  stay  execution  of 
the  sentence  of  a  spiritual  courl. 
A.D.\Vi\.—ni. 

14.  On  a  prohibition  to  a  suit  for  tithes 
for  wheat,  the  land  being  suggested 
to  be  lately  improved,  and  proved  so; 
but  that  tithes  for  wool  and  Iambi 
had  been  always  paid  for  part  of  it; 
though  by  the  statute  the  same  tithes 
continue  payable  for  seven  years, 
the  parson  cannot  have  a  consulta- 
tion, for  he  has  not  sued  for  tithes  of 
these.     Peiles  v.  Saunderson,  ISa 

15.  A.  sued  in  Court  Christian  for 
tithes  of  pigeons,  and  other  tithes, 
and  bad  sentence,  although  the  de- 
fendant had  tendered  one  single  wit- 
ness of  the  payment  of  tithes  of  pi- 
geons ;  and  upon  tliis  suggestion  a 
prohibition  was  awarded,  and  after- 
wards a  consultation  for  the  residue; 
with  exception  that  they  in  the  Court 
Christian  should  not  proceed  to  give 
costs  for  the  pigeons.  IVM  v.  Beat, 
131  in  nolis. 

16.  Uptm  prohibittoD,  the  plaintiff  sug* 
gested  uut  he  had  been  used,  from 
time.  Sec.  to  pay  3s.  id.  for  all  great 
and  small  tidies,  except  corn  grow- 
ing upon  seventy  acres  of  land,  and 
made  his  proof  by  two  witnesses,  ac- 
cording to  the  statute  ;  but  Aey  tes- 
tified, that  the  course  was  to  pay  4(., 
yet  br  the  judges  o  prohibition  was 
awarded;  for  although  he  had  failed 
in  the  proof  of  his  prescription,  yet 
so  much  had  been  proved,  that  the 
Spiritual  Court  had  no  cause  to  pro- 
ceed for  tithes  in  kind ;  and  it  was 
Mid,  that  when  a  modus  dedmandi  in 
one  sort  is  suggested  and  another 
proved,  the  Court  ought  not  to  award 
a  eotuultstion  to  give  them  autho- 


rity to  sue  for  tithes  in  lacti  kmd  Ms 
is  proved.  iVM  v.  Btal,  ISl.  w 
nottt. 

17.  A  prohibition  will  not  be  granted 
where  a  custom  suggested  appear* 
to  be  unreasonable.  FUtehtrv.  Wil' 
kinsort,  675. 

18.  And  a  consultation  shall  aever  be 
granted,  notwithstanding  insuSnen- 
cy  of  the  replication,  where  it  ap- 
pears to  the  Court,  upon  the  wb<rie 
matter,  that  no  tithes  ought  to  be 
paid.     C<mper  v.  Andreat,  275. 

19.  If  a  parson  sue  for  tithes  in  kind  in 
the  Spiritual  Court,  and  a  modtu  be 
there  pleaded,  which  he  confesses, 
he  cannot  proceed,  for  he  ought  to 
have  sued  for  the  modut.  Taylor  t. 
Wymond,  1576- 

20.  A  prohibition  does  not  lie  to  a  suit 
for  tithes  of  hornbeams,  hasel,  sallow, 
Ac.  though  above  twenty  yeare  old- 
Sobif  y.  Moiint,  133. 

21.  Itlies  toasuitfordthesofhiraand 
grain,  where  the  lands  in  the  hands 
of  an  abbot  and  his  farmers  have, 
from  time  immemorial,  been  charged 
with  tithes  of  wool  and  lamb  only. 
The  Parson  ofPeykirke'i  eate,  136. 

S8.  Where  covin  is  alleged  to  cheat  the 
parson  of  bis  tithes,  yet  a  prohibition 
will  lie,  the  fraud  being  remediable 
in  an  action  at  common  law.     SiM$ 


23.  A  prohibition  lies  for  the  parson 

r'nst  his  parishioners,  who  libel  in 
Spiritual  Court,  to  make  proof, 
by  witnesses,  of  divers  manners  of 

Napper  V.  Seward,  +S2. 

24.  Whether  a  prohibition  lies  to  a  suit 
for  tithes  after  the  owner  of  the  land 
has  set  them  forth,  but  afterwards 
detains  them?  Qaare,  it  seems  not. 
Leigh  V.  IVood,  205.  Vide  Spir^mil 
Court. 

-25.  If  the  Spiritual  Court  will  not  soHer 
the  tenant  to  plead  to  the  rigfat  of 
the  incumbency,  a  prohibition  Hes- 
Grten  v.  Petiilden,  1568. 

95.  Whether  the  mere  suggestion  of  a 
modut  or  prescription  be  a  ground 
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for  a  prohibition  to  a  suit  for  tithes 
in  die  Ecclesiastical  Court,  or  it  must 
first  be  pleaded  and  rejected  ?  Q. 
Bishop  of  Windiesters  Case,  167. 
Ace,  i  Salk.  551.  ibid,  in  noiis  contra. 

26.  A  suggestion  that  the  plaintiff  in 
prohibition  had  but  one  witness  to 
prove  a  deed  in  the  Spiritual  Court 
18  not  a  sufficient  ground  for  a  pro- 
hibition, without  alleging  that  such 
witness  was  offered  and  refused.  Ro' 
berts's  cascy  230. 

27.  Where  there  is  a  suit  of  tithes  in 
the  Spiritual  Court  and  a  modus  is 
pleaded,  a  prohibition  shall  not  go 
unless  it  be  shewn  that  the  plea  has 
been  allotved  as  well  as  received.  Set' 

jeant  v.  Trelaianeyy  662. 

28.  Where  the  defendant  to  a  suit  in 
the  Spiritual  Court  pleaded,  that  the 
trees  were  above  twenty  years' growth 
and  therefore  not  tithable,  B.  R.  re- 
fused a  prohibition  without  an  affida- 
vit that  such  plea  had  been  refused. 
Boughton  v.  Hustler^  951. 

29.  Where  the  issue  in  the  Spiritual 
Court  is  upon  a  custom  which  gives 
no  recompence  to  the  parson  for  the 
tithes,  a  prohibition  shall  not  be 
granted. '. —  v.  BameSy  285. 

30.  Otherwise  where  there  is  a  recom- 
pence. Id. 'ibid,  Vid.  Poriingery. 
Johnson,  286. 

31.  A  surmise,  that  the  clerk  of  the 
parish  and  all  his  predecessors, &c.  had 
used  to  have  5s.  for  the  tithes  of  the 
place  where,  &c.  is  a  void  prescrip- 
tion ;  and  if  it  were  good,  yet  a  con- 
sultation ought  to  be  awarded  ;  be- 
cause it  is  a  question  for  tlie  Spiritual 

^  Court  whether  the  parson  or  the 
clerk  has  aright  to  the  tithes.  Savell 
V.  Woody  157. 

32.  For  the  same  reason,  it  is  no  good 
surmise  for  the  prohibition  to  the 
vicar,  that  the  plamtiff  had  time,  &c. 
paid  the  ti  thes  to  the  parson .   Id.  ibid. 

33.  Finding  straw  for  the  church  is  no 
ground  of  prohibition  to  a  suit  for 
tithes.  Scon/  v.  Baber,  163.  Vid. 
Modus  decimandi. 


ProJiibitioiu 

34.  A  surmise  in  prohibition  that  an 
abbot  was  seized  in  fee  of  a  certain 
close,  and  took  the  profits  thereof  in 
lieu  of  the  tithes  of  hay,  is  sufficient, 
without  saying  that  it  was  given  time 
immemorial  in  recompence  of  the 
tithes.    Moore  v.  Bullock,  1575. 

35.  A  suggestion  for  a  prohibition  to  a 
suit  for  tithes,  on  account  of  a  modusy 
need  not  shew  a  compliance  or  an 
offer  to  comply  with  the  modus. 
Startup  v.  Dodderidgey  587. 

36.  A  surmise  in  a  prohibition  that  the 
lands,  of  which  tithes  are  demanded, 
lie  in  a  different  parish,  need  not  be 
proved  within  six  months,  according 
to  the  statute  2&SEd.6.  Wood's 
casCy  372. 

37*  But  a  surmise,  that  the  lands  were 
discharged  before  and  at  the  time  of 
the  dissolution,  must  be  so  proved. 
Congley  v.  Hall,  372. 

38.  Though  the  prohibition  be  faulty, 
yet  the  defendant  shall  never  have 
a  consultation,  if  it  appear  to  the 
court  that  the  suit  in  the  Ecclesias* 
tical  Court  was  not  well  founded.  394. 

39.  In  prohibition  the  proof  needs  not 
be  precise ;  it  is  sufficient  that  it  ap- 
pear that  the  Court  Christian  ought 
not  to  hold  plea.  Austen  v.  Figot, 
217 Beal  v.  Webby  220. 

40.  If  a  modus  be  not  proved,  as  laid 
by  the  plaintiff  in  prohibition,  there 
must  be  a  verdict  for  the  defendant; 
but  if  any  modus  be  found,  though 
different  from  that  laid,  that  is  a 
ground  to  refuse  a  consultation. 
Brock  V.  Richardson,  1303. 

41.  A  variance  between  the  suggestion 
and  the  libel,  where  the  plaintiff  in 
prohibition  prescribes  in  non  deci' 
mandoy  is  not  material;  otherwise, 
where  in  modo  decimandi.  Hutton  v. 
BameSy  225. 

42.  And  the  defendant  in  prohibition 
is  intitled  to  double  costs,  only  for 
want  of  proof  of  the  sug^^estion,  but 
for  no  other  cause.    Id.  ibid. 

43.  In  a  declaration  on  a  prohibition, 
if  the  plaintiff  claim  an  exemption 
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there  be  any  materia]  additiooa  made 
the  libel.     Earl  of  Ganrkkard 


under  an  abbey,  he  miut  shew  not 
only  that  the  abbot  held  the  land 
discharged  at  the  time  of  the  dii- 
solution,  but  also  by  what  means  and 
in  what  manner  he  held  them  ao  dis- 
charged,    ^de  V.  Drake,  385. 

44.  A  plaintiff  in  prohibition  declared 
upon  a  prescription  to  be  diachareed 
of  the  tithe  of  underwood  when 
used  as  fence  to  corn,  of  which  tha 

'  parson  received  tithes;  tliiswas  dis- 
allowed because  it  was  not  averred 
that  the  corn  «o  fenced  with  the  un- 
derwood was  his  own  com.  CrmuAer 
V.  CoUini,  1576. 

is.  After  a  consultation  has  been  grant- 
ed, but  not  upon  exanitnation  of  the 
matter,  another  prohibition  will  lie, 
notwithstanding  50£.3.  c.4.  Sibley 
y.Crawleg,2n. 

46.  A  prohibition  is  grantable  after  a 
coDiultation  has  been  awarded,   if 
any  material 
>ef.    Earl  y 
Ladg  Denton,  863. 

A?.  Pending  a  suit  in  prohibition,  upon 
suggestion  of  a  modtu,  there  can  be 
no  suit  in  the  Spiritual  Court  for 
tithes  subsequently  accrued.  Linge 
V.  Gunter,  373. 

•18.  Where  the  vicar  libelled  in  the 
Spiritual  Court  against  the  lessee  of 
the  impropriator  for  the  small  tithes 
of  the  parish  and  the  hay  tithes  of 
the  glebe,  which  he  claimed  by  pre- 
acription  and  endowment;  thelessee 
applied  for  a  prohibition,  and  the 
court  thinking  the  question  ought 
not  to  be  determined  upon  motioot 
ordered  the  lessee  to  declare  in  pro- 

.    hibitioQ.     Barton  v.  HoUU,  1613. 

49.  Where  a  ^1>el  in  the  Sphitual 
Court  is  agamst  two  several  persons 
for  tithes,  they  may  join  in  prohi- 
bition.     Colei  v.  mirner,  275. 

50.  Where  a  modiu  is  pleaded  in  the 
Ecclesiastical  Court,  a  prohibition 
may  be  granted  at  any  time  before 
final  sentence.  Darby  v.  Cotent, 
1304. 

5).  A  prohibition  will  be  granted  to  a 


Court  of  AppMl,  where  it  f . , 

that  they  have  no  Jurigdiction  < 
the  subject,  even  after  they  have  re- 
mitted the  suit  to  the  court  beiow, 
and  have  awarded  costs  against  the 
appellant,  and  though  the  party  ap- 
plying  for  the  prohibition  appealed 
to  that  courL  Darig  v.  Coseiu,  1304^ 

52.  Prohibition  granted  after  sentence, 
the  court  below  having  overruled  a 
plea  of  discharge  that  uie  lands  were 
of  the  Cistertiao  order,  and  had 
never  paid  tithes.  MalthoM  v.  Fftd, 
77a 

5^.  Where  it  appears  on  the  face  of 
the  proceedings  that  the  Sptritoal 
Court  has  no  jurisdiction,  the  party 
may  have  a  prohihitiou  after  sen- 
tence, except  in  the  case  of  citing 
put  of  the  diocese.     Id.  Had, 


construction  of  an  act  of  pi 
a  prohibition  lies.     Id.  Ma.     Gbrev. 
Gapper.     Gotdd  v.  Gapper,  1636. 
55.  ProhihititHigranted  wheretithesofa 
mill  were  demanded  as  predial  tithes. 
Cooke  v.  Derby,  827. 


Quakers. 

1.  Where  any  quaker  shall  refuse  to 
pay  or  compound  for  his  great  or 
small  tithes,  or  to  pay  church-rates, 
the  two  next  justices  of  the  peace 
of  the  same  county,  other  than  the 
patron  of  the  church,  &c.  or  inte- 
rested in  the  tithes,  &c.  may,  on 
complaint  of  any  parson,  &c  by 
warrant,  under  their  hands  and  scab, 
convene  such  quaker,  and  examine, 
by  oath  or  cthenrise,  the  truth  of 
the  complaint,  and  ascertain- the  aim 
due,  and,  by  order  under  their  hands 
and  seals,  direct  the  payment,  pro- 
vided the  sum  ordered  do  not  exceed 
lOi.  7*8«'.3.e,34.*.4.— ao. 

2.  And  on  refusal  of  payment,  an j  one 
of   such  justices  may,  by   warrant 
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Quakers. 

vmAer  his  hand  and  seal,  levy  the 
money,  by  distress  and  sale,  render- 
ing the  overplus,  deducting  charges, 
&c.    7  &  8  IV.  S.  c.  34. «.  4<.— 80. 

3.  And  an  appeal  is  given  to  the  next 
general  quarter  sessions,  from  such 
judgement,  with  powe^  of  givins 
costs,  to  be  levied  by  distress  and 
sale.    Id,  ibid. 

4w  And  the  judgement  shall  not  be  re- 
moved or  superseded  by  writ  of  cer^ 
tiorari  or  other  writ,  unless  the  title 
be  in  question,    /i.  81. 

5.  Pkrovided  that,  in  case  of  appeal,  no 
warrant  of  distress  shall  be  granted 
till  the  appeal  be  determined.  Id.  s.5* 
ibid. 

&  This  act  extended  to  all  ecclesiasti- 
cal dues,  by  1  Geo.l.  c.6.  «.2. — 81. 

7-  A  bill  for  small  tithes  ajnunst  a 
Quaker  was  taken  pro  con^uoy  the 
defendant  refusing  to  answer ;  and  a 
decree  was  made  for  the  plaintiff 
with  reference,  to  a  master,  of  the 
valuation,  and  a  commission  to  ex- 
amine witnesses.    Anon.  527. 

8.  A  certiorari^  having  issued  to  re- 
move an  order  of  justices,  made 
against  quakers,  under  st.  1.  Geo,  st.2. 
C.6*  granted  on  a  positive  but  ge- 
neral affidavit  that  the  defendant 
controverted .  the  title  to  the  tithes 
before  the  justices,  and  that  the 
title  to  them  was  really  in  question  ; 
the  writ  was  superseded,  quia  impro' 
vide  emanavit ;  the  return  taken  off 
the  file,  and  the  order  remanded, 
upon  its  appearing  that  this  allega- 
tion and  assertion  had  no  other  foun- 
dation than  the  general  scruples  of 
the  defendants  to  pay  demands  of 
this  nature.     Rex  v.  Wakefield^  864* 

9.  The  provisions  of  7&  8  W.S.  c«34. 
<.4.  and  I  Geo.l.  st.2.  c.6.  t.2.  re- 
lating to  Quakers'  tithes,  &c.  extend- 
ed to  any  value  not  exceeding  fifty 
pounds,  and  one  justice  to  be  suf- 

^  ficient  to  receive  the  complaint  and 
summon  the  parties  before  two  or 
more  justices.  53  Geo.  3^  c.  1 27*  «•  6. 
— *8o. 

10.  The  stats.  7&8»^3.for  the  re. 


ackers. 

covery  of  tithes  from  quakers  doe#* 
not  oust  the.  jurisdiction  of  the  Ec- 
clesiastical Court.  Manser  v.  TayloTy 
1127. 

11.  Although  a  party  has  commenced 

Sroceedings  before  two  justices  un- 
er  the  act,  he  may,  if  the  order 
has  not  been  made,  elect  to  proceed 
in  the  Ecclesiastical  Court.  Id^ 
ibid. 


RabbilSf 

1.  No  tithe  is  due  for  rabbits  killed  for 
the  use  of  the  owner's  family.  Anon., 
427. 

2.  Nor  for  rabbits  by  the  common  law, 
but  only  by  the  custom  of  the  place. 
Id.  ibid.  Vid.sm.  84a  Vid.  Ni^ 
cholas  V.  Elliott,  158U 


Rakings. 

1.  Tithes  are  payable  of  rakings  where 
they  are  of  great  value,  or  are  lefl 
on  the  ground  covinously.  477. 

2.  But  where  they  are  of  little  value 
and  lefl  involuntarily,  it  is  other- 
wise. 477.     Vid.  562.  189. 


Recovery  qf  Tithes* 

1.  The  offender,  in  subtracting  of 
tithes,  shall  be  convented  before  the 
ordinary.  27  H.  8.  (;.20,  p.  21. — 
32//.8.C.7.44. 

2.  And  shall  be  bound  by  two  justices 
of  peace,  &c  to  obey  his  sentence 
Id.  22,  44. 

3.  But  these  acts  shall  not  extend  to 
the  citizens  of  London.    Id.  22,  45* 

4.  And  every  persqn  shall  have  his  de- 
mand and  defence,  according  to  the 
laws  ecclesiastical.    Id.  ibid. 

5.  Where  either   party    appeals,   the 
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'  ^11?^^  ^^  ^^^^^  competent  judge 
snail  adjudge  to  the  other  party  his 
rcMonable  costs  before  expended, 
and  shall,  by  compulsory  process 
and  censures  ecclesiastical,  compel 
the  appellant  to  pay  them,   taking 

-  security  from  the  other  party  to  re- 
fund, if  the  appeal  shall  be  sustained. 
82//.8.  C.7.  *.3.— 44- 

6.  And  the  offender  shall  be  bound  by 

two  justices  of  peace  to  obey  the 

ordinary's  summons,     32  H.  8.  c.  7 
1.4 — 44. 

7.  Every  person  shall  triily  and  justly, 
without  fraud  or  guile,  set  out  his 
predial  tithes  in  kind  as  they  rise 
and  happen,  as  hath  been  accustomed 
within  forty  years  before  the  making 
of  this  act,  2  and  3  Ed.  6.  c.  13. 
—58.     Vide  Setting  out  of  tithes. 

8.  And  no  person  shall  take  or  carry 
away  any  such  tithes,  before  he  hath 
justly  divided  or  set  forth  for  the 
tithe  thereof,  the  tenth  part  of  the 
same ;  or  other  .vise  agreed  with  the 
parson.  Sec.  for  the  same,  under  pain 
of  forfeiture  of  treble  value  of  the 
tithes  so  taken  or  carried  away.  Id. 
ibid. 

9.  And  at  all  times,  when  such  predial 
tithes  shall  be  due^nd  at  the  tithing 
time,  the  person  to  whom  payable,  or 
his  deputy,  &c.  may  see  that  they  be 
justly  set  forth  and  severed  from  the 
nine  parte,  and  quietly  take  and 
carry  them  a\f ay.  Id.  «.  2.  59.  Vid. 
Setting  out  of  tithes,  9. 

10.  And  if  any  person  carry  away  his 
corn  or  hay,  or  otlier  predial  tithes, 
before  the  tithe  be  set  forth,  or  wil- 
lingly withdraw  his  tithes,  or  prevent 
the  parson,  &c.  from  viewing  and 
taking  and  carrying  them  away,  by 
reason  whereof  such  tithes  shall  be 
lost,  impaired,  or  hurt,  the  offender 
shall  pay  the  double  value,  with 
coste  to  be  recovered  before  the 
ecclesiastical  judge.  Id.  ibid,  Vid. 
Setting  out  of  tithes,  11,  12,  13,  14, 
15,  16. 

11.  Tithe  of  cattle  feeding  in  waste  or 
common  ground,  of  which  the  parish 
is  not  ccrunnly  known,  shall  be  paid 


Recovery  of  Tithes. 

to  tlie  parson,  &c.  of  the  parish,  &c. 
where  the  owner  of  the  cattle'  lires. 
2  &  3  Ed.6.  c.  13.  *.S.— 59.  Vide 
Tithes,  15,  16. 

12.  No  person  shall  be  compelled  to 
pay  any  tithes  for  any  manors,  &c 
which,  by  the  laws  and  statutes  of 
the  re^m,  or  by  any  privilege  or 
prescription,  are  not  chargeable  with 
such  tithes,  or  which  are  discharged 
by  any  composition  real.  Id.  s.  4t. 
ibid. 

13.  Persons  exercising  merchandize, 
bargaining  and  selling,  &c.  who, 
within  forty  years  before  the  making 
of  the  act,  have  accostomably  used 
to  pay  such  personal  tithes,  (other 
than  common  labourers),  shall  yearly, 
at  or  before  the  feast  of  Easter,  pay 
for  his  personal  tithes,  the  tenth 
part  of  his  clear  gains,  his  charges 
and  expences,  according  to  hm  estate, 
condition  or  degree,  to  be  abated, 
allowed,    and  deducted.     Id.  s.  7. 

—6a 

14.  And  where  handicraftsmen  have 
been  used  to  pay  their  tithes,  within 
these  forty  years,  the  same  custom 
shall  conUnue.     Id.  s.  8.  ihid. 

15.  And  where  any  person  shall  refuse 
to  pay  his  personal  tithes,  tlie  ordi- 
nary may  examine  him,  by  all  rea- 
sonable means  other  than  ms  corpo- 
ral oath  concerning  the  true  payment 
of  such  tithes.     Id.  s.  9.  ibid. 

16.  All  persons  who  by  the  laws  and 
customs  of  the  realm,  ought  to  pay 
their  offerings,  shall  pay  them  to 
tlie  parson,  &c.  where  they  dwell. 
Id.  s.  10.— 60,  61. 

1 7.  This  act  shall  not  extend  to  parishes 
on  the  sea-coast,  whose  occupation 
consists  chiefly  in  fishing,  and  where 
the  tithes  have  been  usually  satisfied 
by  fish ;  but  such  parishes  shall  pay 
their  tithes  according  to  the  laud- 
able customs  used  within  forty  years 
before  the  act.     Id.  s.  IL — 61- 

18.  This  act  shall  not  extend  to  the 
City  of  London  and  Canterbury,  and 
the  suburbs,  nor  to .  any  other  town 
where  tithes  have  been  used  to  be 
paid  by  the  houses.     Id.  s.  12.  ibid. 
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Recwery  qf  Tithes. 

19.  An^  person  gubtracting  or  with- 
drawing tithes,  obventions,  &c.  shall 
be  convented  and  sued  in  the  King's 
Ecclesiastical  Courts,  by  the  party 
from  whom  they  shall  be  subtracted 
orwithdravm.  2&  3  Ed.6.  c.lS. — 61. 

20.  And  the  parson,  &c.  shall  not  con- 
vent or  sue  such  withholder  of  tithes, 
&c.   before   any   other   judge  than 

.    ecclesiastical.     IdU  ibid. 

21.  If  any  archbishop,  &c.  or  other 
judge  ecclesiastical  give  sentence  in 
causes  of  tithes,  ^-c.  and  no  appeal 
nor  prohibition  be  depending,  he 
may  excommunicate  the  party  con- 
demned and  disobeying.    Id.  ibid. 

22.  And  if  the  party  exconununicated, 
stand  out  for  forty  days  on  denunci- 
ation in  the  parish  church,  &c.  the 
nidge  may  signify  the  same  to  the 
King  in  Chancery,  and  require  pro- 
cess de  excommunicato  capiendo.  Id. 
62. 

« 

23.  Provided  that  this  act  shall  not  ex- 
tend to  give  jurisdictii)n  to  any  judge 
ecclesiastical  in  any  matter,.  &c.  re- 
pugnant to  the  statute  of  Westm.  2. 
c.  5.  the  statutes  of  ariiculi  Clerif 
circumspecte  agatisj  silva  coedua,  the 
treatise  de  regta  prohibttioncy  or  stat. 

1  Ed.^.  c.  10.,  nor  to  hold  plea  of 
any  matter,  of  which  the  King's 
Court  o£  right  ought  to  have  juris- 
diction.   Id.  s.  15.-'6S. 

2'1'.  And  the  custom  of  Wales  to  take 
titlies  of  marriage  goods  is  abolished. 

2  S:  3  Ed.6.  c.  13.  s.  16.— 63, 

25.  An  ordinance  of  the  Lords  and 
Commons,  1644,  giving  jurisdiction 
in  matters  of  tithe  to  justices  of 
peace,  during  the  iuefficacy  of  the 
Spiritual  Courts  with  an  appeal  to 
the  High  Court  of  Chancery.  65, 
66,  67. 

26.  All  persons  are  enjoined  to  set  out 
and  pay  their  small  tithes,  and  com- 
positions and  agreements  for  the 
same,  with  all  offerings,  &c.  to  the 

.  several  rectors,  &c.  to  whom  they 
are  due,  according  to  the  rights, 
customs,    and    prescriptions    com- 

.  monly  used  within  the  respective 
parishes.    7  &  8  ^r.  3.  c.  10.— 75. 


Recovery  qf  Titlies. 

27.  Where  such  tithes,  Sto.  do  not 
amount  to  above  the  yearly  value 
of  40«.  from  any  person,  then,  if  he 
shall  subtract  or  withdraw,  or  any 
way  fail  in  the  true  pa3rment  of  them 
by  the  sp&ce  of  twenty  days  at  most, 
after  demand  thereof,  the  person  to 
whom  they  shall  be  due,  may  make 
his  complaint  in  writing  to  two  or 
more  justices  of  the  peace  for  the 
county,  Sic.  neither  of  whom  shall 
be  the  patron  of  the  church  or 
chapel,  whence  the  tithes  arise,  nor 
any  way  interested  in  such  tithes,  &c. 
Id.  76. 

28.  The  justices  on  such  complaint 
shall  summon,  by  reasonable  warning 
under  their  hands  and  seals,  every 
person  against  whom  any  such  com- 
plaint shall  be  made :  and  afler  his 
appearance  or  default,  the  summons 
being  proved  on  oath  before  the 
justices,  they  shall  proceed  to  hear 
and  determine  the  complaint;  and 
shall  upon  proofis,  &c.  in  writing 
under  their  hands  and  seals,  adjudge 
the  case,  and  give  such  reasonable 
allowance  and  compensation  for  such 
tithes,  ^c.  as  they  shall  judge  to  be 
reasonable,  and  also  such  costs  and 
charges,  not  exceeding  lO^.  as  upon 
the  merits  of  the  cause  shall  appear 
just.     Id.  8.  2.  ibid. 

29.  And  if  any  person  shall  refuse  or 
neglect,  by  the  space  of  ten  d^ys,  to 
pay  the  money  adjudged,  the  con- 
stajbles  and  churchwardens  of  the 
parish,  or  one  of  them,  shall,  by  war- 
rant under  the  hands  and  seals  of 
the  justices,  distrain  his  goods  and 
chattels,  and  afler  detainmg  them, 
by  the  space  of  three  days,  in  case 
the  sum  adjudged,  with  reasonable 
charges  of  the  distress,  be  pot  ten- 
dered or  paid  by  tlie  party,  shall 
make  public  sale  of  the  goods  dis- 

.  trained,  and  pay  to  the  party  Com- 
plaining, the  sum  adjudged,  retain- 
ing to  themselves  such  reasonable 
charges  of  dbtress  as  the  justices 
shall  think  fit;  and  rendeung  the 
overplus,  if  any,  to  the  owner. 
T  ScSIV.S.c.  10.  *.  3.— 76.     . 

SO.  And   the  justices  arc    expressly 


empowered  to  sdnuniMn  oath«  to 
the  witoewet.  Id.  t.  4. — 77. 
SI.  But  no  such  complaiDt  shall  be 
heard  and  determineabrtheiiutices 
which  shall  not  be  mack  witttia  two 
yean  Dent  after  the  time  when  the 
tithes,  &C.  became  due.  Id.  t.  6. 
ibid. 

9S.  An  appeal  is  given  to  ibe  next 
general  quarter  sessions,  and  on  the 
judgment  being  confirmed,  tho  ius- 
tices  are  to  give  reasonidile  costs 
against  the  appellant,  to  be  levied 
by  distress ;  and  no  proceedings  or 
judgment  had  by  virtue  of  this  act, 
•hall  be  removed  by  writ  of  cerfi' 
oruri,  unless  the  title  to  mcb  tithes. 
Sec  shall  be  in  quesdoD.  Id.  t.  7. 
iM. 

3S.  And  every  person  obtaining  Judg- 
ment, or  against  whom  judgment 
shall  be  obtained  by  virtue  of  ibis 
act,  shall  procure  it  to  be  inroUed  at 
the  naxt  general  quarter  sessions  for 
the  county,  Ac. :  and  the  clerk  of 
the  peace  is  required,  upon  tender 
thereof,  to  inroll  it,  the  fee  not  to 
exceed  U.     Id.  j.  9. — 78. 

34^  And  the  judgment  so  inrolled,  and 
satis ^tiodunade  by  paying  the  sum 
adjudged,  shall  be  a  good  bar 
sgainst«die  rectors,  &c.  from  any 
other  remedy  for  such  small  tithes, 
ftc.for  which  such  judgment  was  ob- 
tained.   7  4  8  ff'.  3.  c.  la  J.  9 78. 

35.  And  the  justices  may  give  costs 
.  not  exceeding  lOf.  to  the  party  pro- 
secuted, if  tney  shall  find  the  com- 
plaint to  be  lalse  and  vexatious,  to 
be  levied  in  the  manner  before  de- 
scribed.    Id.  ».  12. — 79. 

36.  Provided  that  any  clerk,  Ac.  who 
shall  be«n  any  suit  for  recovery  of 
small  tithes,  &c.  not  exceeding  the 
value  of  40« ,  in  the  Exchequer  or  in 
any  of  the  Eccleaiastical  Courts,  shdl 
hawe  no  benefit  of  this  act  for  the 
matter  for  which  he  shall  have  so 
■ued.    Id.  1. 14^  im. 

37.  And  this  act  shall  not  extend  to 
the  city  oi  London,  nor  to  any  other 
city  or  town  corporate,  where  such 


tithes,  SfC.  arc  settled  by  any  act  of 
parliament  in  that  case  parttcularly 
made.    Id.  t.  S, — 77. 

38.  And  where  any  person  agsinat 
whom  such  complaint  shall  be  made, 
shall,  before  the  justicea,iQu>t  on  mj 
prescription,  compoaitioD,  or  Mo^ts 
dedmandi,  agreement  or  liti^  by 
which  he  ougnt  to  be  treed  from  tlw 
payment  of  such  tithes,  Ac,  and  de- 
liver the  same  to  the  justices  sob- 
scribed  by  him,  and  sbul  give  to  die 
party  complaiiuDg,  security  to  tbe 
satisfaction  of  the  justices,  to  pAy 
all  such  costs  and  damagea,  aa  n|M» 
a  trial  at  law  shall  be  given  agamst 
him,  in  case  such  presiniption,  &c. 
shall  not  upon  such  trial  be  allowed : 
then  tbe  justices  shall  forbear  to  give 
judgment  in  the  matter;  and  the 
complainant  may  prosecute  his  com- 
plaint in  any  other  court,  where  he 
might  have  sued  before  the  making 
of  this  act.  Id.  t.  8^78.  Vide 
Quakers. 

39.  Justices  of  the  peace  ma^  deter. 
mine  complaints  respecting  ttthtt,  Sfc 
not  exceeding  ten  pounds  in  amount 
from  one  p^son  subject  to  the  pro- 
visions and  remedies  of  7  A  8  W.% 
e.  6.    53  Geo.  3.  c.  127.  *.  *.— 86. 

40.  Actions  and  suits  for  tithes  limited 
to  six  years.     Id.  t.  5. — iOd. 

41.  A  parishioner  who  has  compounded 
with  the  parson  one  year  fw  his 
tithes,  and  has  not  determined  tbe 
composition,  cannot  set  up  aa  a  de- 
fence to  an  action  fw  the  next  com- 
position money  that  theplointiff  is 
timoniaau.  BrooitbyY.  WcMt,  1743. 

43.  In  anactionoathestat.2A3£c/.6. 
c.  13.  for  not  setting  out  titbo,  held 
that  the  defendant  having  made  pay- 
ment of  a  sum  of  money  into  court, 
he  could  not  object  to  the  plaintiff's 
title  to  the  titnes.  BnadJuuM  r. 
Baldwin,  ISIO. 

43.  In  debt  for  sulAnction  of  tithes 
under  2  &3  £^6.  c  13.,  the  pdain< 
tiff,  though  he  allege  the  tithes  of 
tbe  article  to  have  been  granted, 
yielded,  and  paid,  &c.  forty  year* 
nextbvfore  the  making  of  the  statute. 
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n«ed  not  prove  that  the  particular 
article  was  cultiyated  there  at 
that  time,  but  it  lies  on  the  defend- 
ant to  prove  that  it  was  not*  Holier 
toell  V.  Trappesy  1639. 

44.  In  an  action  on  the  stat.  2  &  S 
Ed.  6.  for  the  treble  value  of  the 
com  omitted  to  be  set  out,  it  is 
enouffh  for  the  defendant  to  shew 
the  met  of  an  existence  of  a  custom 
in  the  parish  to  set  out  the  eleventh 
instead  of  the  tenth  mow,  for  the 
validity  as  well  as  existence  of  such  a 
custom  is  properly  triable  in  this 
form  of  action.  PhUlips  v.  DavieSf 
I64S. 

45.  In  debt  on  the  statute,  the  plaintiff^ 
is  entitled  to  recover  upon  his  com-* 
mon  law  right,  unless  there  be  evi- 
dence of  some  certain  modus  or 
customary  payment^  in  lieu  of  the 
common  law  tithe.  Blundell  and 
Atherton  v.  Mandsleiff  1700. 

46.  The  staL  2  &  3  £e/.  6.  is  remedial 
rather  than  penal*  Lord  Seltea  v. 
Potoe«,  1738. 

47.  Sembkf  a  lessee  and  farmer  ought 
not  to  declare  as  owner  and  pro- 
prietor.    Stevens  v.  Aldridge,  1866. 

48.  A  lessee  of  tithes  by  parol  of  cer- 
tain closes  which  the  rector  let  by 
auction  in  several  lots  every  year, 
proves  a  sufficient  title  to  enable  him 
to  recover  on  staL  2&S Ed. 6.  c.  1 3. 
for  not  setting  out  tithes,  if  he  proves 
that  he  received  pimnent  for  tithes 
in  a  former  year,  uanson  y.  fVells, 
1885. 

49.  Where  a  declaration  in  debt  for 
tithes  under  2&  SEd.6*c.  13. s.  I. 
omitted  to  state  that  the  tithes  had 
been  yielded  and  paid  within  forty 
years  next  before  the  passing  of  the 
act,  held  that  it  was  defective,  even 
after  verdict.  Buit  v.  Hovoardf 
2030. 

50.  Where  a  person  who  had  been 
summoned  by  two  justices  under  the 
7  &  8  Witt.  3.  c.  6.  s.  1.  appeared  be- 
fore them  and  was  ordered  to  pay 
the   tithes  demanded,   and  did  not 
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raise  any  question  of  modtUf  but 
afterwards  appealed  to  the  sesstons* 
and  there  for  the  first  time  set  up  a 
modusy  and  tendered  evidence  to 
prove  it,  held  that  the  justices  at 
sessions  might  in  the  exercise  of 
their  discretion  reject  the  evidence. 
SemUey  that  the  power  of  justices  to 
tiT  questions  of  tithe  under  7  &  8 
fv.  3.  c.  6.  is  taken  away  by  iJief 
eighth  section  of  that  act  where  a 
question  of  modus  is  raised.  Res  r. 
JefferieSy  2065. 


Rectory. 

A  room,  part  of  a  mansion<4iouse,  was 
fitted  up  as  a  chapel,  in  which  mar- 
riages and  baptisms  had  been  solem- 
nized by  the  plaintiff  and  his  pre- 
decessors que  rectors.  This  »ct, 
accompanied  by  documentary  evi- 
dence, but  unaccompanied  by  per- 
ception of  tithes,  considered  evi- 
dence that  the  benefice  was  an 
ecclesiastical  rectory,  and  under  the 
circumstances  that  die  plaintil^  as 
rector,  was  entitled  to  the  tithes  of 
the  parish,  though  the  patron,  the 
defendant,  had  previously  received 
them,  and  that  tn^  patron  was,  as  to 
part,  merely  a  portionist  ^— referred  to 
the  deputy-remembrance  to  enquire 
and  report  the  quantum  of  interest 
of  each,  and  a  commission  refused. 
Boulton  y.  Richardsy  1907. 


Saffi*on. 


Is  a  small  tithe.  Bedingfield  v.  Feak^  166. 


Saint  HtmstoofCs  in  the  West* 

The  rectory  and  vicarage  of  Si.  Dun* 
mUuCs  in  the  WeU  united,  and  a  cer- 
tain annual  pajrment  charged  on 
houses,  Sec  in  lieu  of  tithes  lecured 
to  the  rector.    1  Gfo«4.  ^.59— 86. 


The  occupier,  in  order  to  discharge 
himself  of  tithes  by  selling  the  grow- 
in);  crop,  and  »□  charge  the  pur- 
chaser, ntuKt  give  the  parson  notice 
who  the  purchaser  is.  Nigkt'tiigaU 
V.  Osbatdcslon,  783. 


No  scire  facias  ^hull  be  awarded  against 
a.  clerk  for  tithes,  saving  the  king's 
right.     18-fcU3.  8t.3.  c.7.— 3. 

Scqticsiration. 

A  sei]iiefitration  for  selling  out  of  tithci 
was  never  granted — 155, 156. 

Setting  out  of  Tithes. 

t'id.   Recovert/  of  Tithes,  7,  8, 

9,  10. 

1.  Corn  is  not  to  be  removed  from  the 
place  wjiich  produces  il,  before  the 
(ilhe  is  set  out,  lliough  such  removaj 
be  made  without  fraud.  T/ionrai  v. 
rices,  796. 

2>  And  setting  out  of  litlics  cannot  be 
dispensed  with,  even  tliough  the  un- 
certainly of  the  weather  prevent  tile 
com  from  being  put  into  the  shocks 
at  oli.     Frankli/n  v.  Goock,  1441. 

3.  If  a  tenant  cut  down  corn,  and  be- 
fore carrying  it  otf  Ins  terni  expire, 
yet  he  niust  set  out  the  tithes.  Kip- 
ping V.  jiwayn,  258. 

4.  The  titlie  of  corn  may  be  set  out, 
notwithstanding  the  whole  field  be 
not  cut.  £rskine  v.  Ri0e  and 
BreauUr,  961.  965.  Vid.  Hall  v. 
Macbel,  1460. 

5.  Though  predial  tithes  have  in  fact 
been  set  out,  yet,  if  afterwards  car- 
ried away  by  the  occupier,  such 
setting  out  is  fraudulent  within  the 
statute  2  &  3  Ed. 6.  Thomas  v.  Rees, 
796. 

6.  If  a  man  buy  of  the  parson  com 
standing,  without  special  discharge 
of  tithes,  and  afterwards  cut  down 
the  corn,  yet  hc$hnll  pay  tilhts  ;  and 


if  he  do  not  set  them  out.  ehai)  be 

subject  lo  an  action  for  thetrchli; 

value.  Afoyie  V.  £iDer,  276. 
7.  A  custom  to  set  out  tithes,  wilhmii 

view  of  the  parson,  is  bad.     Ff'ition 

V.  Bishop  of  Carlisle,  279. 
a.  The  parson  cannot  set  out  the  lithe 

himself,  without  the  consent  of  Ihe 

owner.     Aiioti,  562. 

9.  A  custom  for  the  parisliionere  tn 
give  notice  of  setting  out  tithes, "  or 
that  there  is  some  other  custom  of 
the  like  nature,"  was  held  bad,  md 
the  bill  dismissed  with  costs.  Btmer 
V.  Spratley,  739. 

10.  It  is  not  necessary  by  the  conunon 
law  to  give  notice  of  the  selling  out 
of  tithes.  Gak\.EMxr,  l579.-ra. 
Itecovery  of  tithes. — 9. 

1 1.  Where  by  custom,  notice  of  tithing 
is  to  be  given,  an  hour's  notice  it 
not  sufficient.  Tennma  v.  St^Mi^, 
1+38. 

12.  When  tithes  are  set  out,  the  pwwn 
may  enter  and  take  them  away  "ithm 
a  convenient  time,  which  comeni- 
ency  is  triable  by  a  jorj'-    Moui- 

ford  V.  Sidie^,  +24,  425. 

13.  And  in  an  action  brought  bv  him 
for  trespass  in  taking  away  the  vxltt, 
where  tlie  tenant  justifies  fordanwgE 
fcsant,  it  is  sufficient  in  the  repliM- 
tion  to  say,  that  "  long  before  mdn 
the  time  of  conimittjng  the  uespw 
he  w.TS  parson ;"  for  it  shall  from  IM 
allegation  be  implied  that  he  «« 
parson  at  the  time  of  thewmP". 
Id.  ibid,  et  427. 

14.  If  the  occupier,  after  seltinE  oin 
the  tithes,  take  away  his  o*n  "^J 
parts,  and  let  his  cattle  into  the  field, 
by  which  the  titlie  is  destroyed, «"« 
is  n  fraudulent  severance.    Git'' 

15.  Though  the  proprietor  of  li"l«» 
leave  ihem  on  the  land  more  Win « 
reasonable  time  after  they  a«  «t 
out.  and  after  he  has  notice  thereW. 


the  o 


r  of  the  land  cannot  ji 


\\10) 


the  land  to  depasture  it  it  - 
course   of  husbandry,  whcrob)'  "k 
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.  cattle  consumed  the  tithes ;  bat  his 
remedy  is  either  by  distress  or  by 
action.     WUUami  ▼•  Ladner^  1608. 

16.  Tlie  parson  is  intitled  to  use  the 
same  road  to  carry  off  his  tithes, 
which  the  occupier  uses ;  but  he  is 
not  intitled  to  the  use  of  a  private 
road  over  another  man's  grounds, 
which  was  made  while  the  lands  were 
in  the  occupation  of  the  person  from 
whom  he  cmims  tithes,  but  who  has 
ceased  to  occupy  them.  BaimarA 
V.  Limbrick,  1 101  - 1109.  Vide  Bur- 
seUv.  Jenkins,  1792.—  Cobb  v.  Selb^y 
1644. 

17.  Tlie  parson  is  not  obliged  to  unload 
his  waggon  of  the  tithes  he  may 
have  collected  of  one  of  his  parish- 
oners,  before  he  drive  it  into  the 
grounds  of  another.  Lakey.Brutony 
775. 

18.  An  action  of  debt  lies  in  the  courts 
of  common  law  on  the  stat.  2  J^.  6. 
fbr  the  treble  value  for  not  setting 
outof  tithes.  Beadle  r.  8hermanj906. 

19.  And  notgiuUy^  as  well  as  nil  debet^ 
is  a  good  plea  to  such  action.  Wort' 
leyy.  Herpinghanty  218. 

2a  But  the  jury  cannot  give  other  da- 
mages than  the  treble  value.  Day 
V.  PeckoeUy  221. 

21.  Nor  costs.    Id*  ibid. 

22.  A  farmer  of  tithes  may  have  the 
action  by  the  equity  of  the  statute. 
Id,  ibid. 

23.  And  two  farmers  may  join  in  the 
action.     Id.  ibid. 

24'.  And  an  agreement  with  one  farmer 
shall  bind  his  companion.  Id.  ibid. 

25.  And  if  a  person  farm  the  tithes  of 
the  rectory,  and  the  tithes  of  the 
vicarage,  he  may  bring  one  action 
for  the  treble  value  of  both.  Cham- 
pemon  v.  Hill,  225. 

26.  An  executor  may  bring  debt  on 
stet.  2&ti  Ed'  6.  for  not  setting 
forth  tithes  due  to  his  testator.  Mr. 
Justice  Moretoiis  Case^  1578. 

87.  If  A.  execute  a  lease  of  tithes  to 
J?.  on  a  day  subsequent  to  their  se- 
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verance,.  but  previous  to  their  being 
carried  away  by  .the  landhi^der,  B. 
cannot  maintain  an  action  on  the 
2  &  3  Ed.  6.  c.  13.  as  the  right  to  the 
tithe  vested  in  A.  immediately  on 
severance.  Wybum  v.  Tucky&c.  1517. 

28.  The  action  for  not  setting  forth  of 
tithes  on  the  sUt.  2&S  Ed.  6.,  does 
not  lie  but  for  predial  tithes.  Nprton 
V.  Clarke,  428. 

29.  Whether  if  one  only  of  two  joint 
tenants  execute  an  assignment  of  a 
lease  of  tithes,  the  person  claiming 
under  that  lease  can  support  an  ac- 
tion for  not  setting  them  out  ?  Qu. 
Wyburd  v.  Tuck,  1517. 

30.  In  an  action  for  not  setting  out  of 
tithes,  it  is  not  necessary  to  state  the 
value  of  every  particular  kind  of  grain 
carried  away.  Saunders  v.  Sandfordj 
298.    Dickinson  v.  Re'ade,  359. 

31.  In  a  declaration  on  the  stat.  2  &  3 
Ed.6»  the  plaintiff  need  not  shew 
how  intided,  though  he  claim  tithes  of 
lands  in  another  parish ;  at  least  this 
is  well  enough  after  verdict.  Phillips 

Y.  Kettle,  513.- 

32.  In  an  action  ^r  not  setting  forth 
tithes,  though  the  declaration  be 
upon  a  lease  of  tithes  for  six  years, 
if  the  lessor  live  so  long,  and  con- 
tinue parson,  and  though  the  latter 
words  be  not  in  the  lease  itself,  this 
is  good.     Wheeler  v.  Heydon,  258. 

33.  Where  a  declaration  on  the  statute 
2&3  Ed.  6.  c.  13.  only  stated  that 
tithes  had' been  yielded  and  »flirf4?0 
years  before  the  statute,  and  there 
was  no  evidence  of  their  having  been 
paid  at  all ;  it  was  holden  that  the 
plaintiff  could  not  recover.  Lord 
Mansfidd  v.  Clarke,  94*9. 

34.  There  is  no  colour  to  change  the 
words  of  the  act  from  40  years  be- 
fore the  passing  of  it,  to  40  years 
before  the  bringing  of  the  action. 
Lord  Mansfield  v.  Clarke,  950,  in 
no^w.— Vide  Butt  v.  Howard,  2030. 

SB.  Notice  to  take  away  tithes  severed 
not  necessary  at  common  law.  Hewke 
V.  White,  714. 

36.  Notice  to  remove  tithes  whereon 


ta  fmmd  an  action,  good,  tboaj^  (he 
articlec  had  become  rotten.  Kemp 
r.  FOtnood,  16*9. 

37.  Notice  of  setting  out  tithea  be- 
tween Sept.  11th  and  16th  being 
given,  a  notice  on  the  nth  to  the 
parton  to  take  away  all  the  tithes 
within  two  days  is  good  whereon  to 
found  an  action.     Id.  iUd. 

38.  The  common  law  mode  of  tithing 
hay  ii  in  the  cocks,  into  which  the 
grass  is  first  collected  after  cutting 
and  tedding.  Hallew^  v.  Trappes, 
173*. 

39.  A  rector  held  not  to  have  been 
"  stopped  or  let,"  in  the  sense  of 
MUt.ik3Ed.6~  clS.,  when  a  np 
had  been  stopped  up,  another 
being  left  open  uirough  a  fallow  6eld 
nearest  to  tne  residence  of  the  rector, 
andusedby  the  farmer  himself.  Aur- 
Mtf  T.JnMRf,  1792. 

40.  Whentithes  aresetoutfifastranger 
take  them  away,  action  does  not  lie 
in  the  spiritual  court,  but  in  the 
temporal.     Anoa.  401- 

41.  A  parson  is  not  entitled  to  canr 
his  tithes  home  by  every  road  whicn 
the  farmer  uses  for  the  occupation 
ofhis&rm.  &iit6.  that  fa«  may  mily 
use  socb  road  as  the  fivmer  does 
for  the  occupation  of  the  close  in 
which  the  tithes  grew.  CM  \.  Seliy, 
I6M. 

42.  A  farmer  acting  bonS  jide  is  not 
obliged  to  tithe  the  whole  of  a  field 
which  lies  in  one  parish,  before  he 
proceeds  to  tithe  any  part  of  the 
same  field  lying  in  another.  Leatha 
r.  Lntnton,  1652. 

43.  Wheat  and  oats  are  of  common 
right  tithable  in  the  sheaf;  and 
h^d,  that  where  the  farmer  put  all 
the  sheaves  into  large  shocks,  or 
riders,  with  two  covering  sheaves 
placed  roofwise,  from  which  shocks 

.  the  tenth  sheaves  were  afterwards 
drawn,  without  taking  the  rest  of 
the  shock  to  pieces ;  and  rest  of  the 
vriiesit  shockf  wertf  removed  from 
the  gronnd  in  two-  hours,  and  -  the 
Mt  Nioeks  in  half  aa-  hour  after- 


wards,  that  this  wAt  not  good  titUii, 
fat  tlw  parson  had  notaressco^ 
opportnnitT  of  coaqtaring  the  tncb 
with  the  other  nine  parts.  ^itUena 
V.  ToaU,  1689 ;  and  see  HaOeaA 
V.  Trttppet,  1734l 
44.  Action  on  the  case  will  not  lie 
against  the  panon  for  not  tsks^ 
away  tithes,  unless  they  hare  btes 
propeijy  set  out ;  therefore  not  nuio- 
taiiuble  for  not  taking  Kwi-j  dtlm 
of  hM  set  out  in  the  swtthe.  Htfa 


if  hay  set 
.mUeti, 


1525. 


&tva  Ceedua,  vid.  pa.  0, 10.  li, 
vid.  Wood  and  Undencoed. 

I.  One  ctMisnItation  ihsU  be  ssfidcH 
in  the  case  of  a  suit  in  the  Ecdoi- 
aatical  Court  for  titbes  otSStt  Ce- 
dmm,  50£d.S.  BoLpaH.  SaA^A, 
A.D.  1376.  5,6. 

S.  Consultation  granted  of  Afw  Ce- 
diui,  notwithstanding  it  be  mm  k- 
newed  annwdly.  1  R.'i-  A.H 
1384.  9. 

3.  An  action  on  the  case  does  not  lie 
for  suing  in  the  Spiritual  Court  to 
tithea  of  SSwi  Cadm.  Watohm 
V.  Bamde,  133.  ^Sj^fid.  Sfaribul 
Court,  18. 

4.  lite  lessee  of  uncut  lomingiand 
toppings  of  oak,  ash,  BiHielmiasC 
liable  to  pay  tithea  for  them.  Tost" 
V.  AAiU,  537. 


Spiritual  Cowl. 

1.  Ecclesiastical  Judges  shall  sot  h 
vexed  for  suits  for  tithei  in  ■  Spin- 
tual  Court.    1  R.  2.  c.  IS.  7- 

2.  Tithes  may  be  lawfully  sued  fori' 
the  Spiritual  Court.  GSbert  FarMff 
V.  tFaiiam  de  BraunaU,  A.D- 1374. 
106. 

3.  And  the  judge  of  qipeftl  ahallsi- 
judge  costs  to  the  succesrful  psHj 


tithes,  kc    Id. ibid. 
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Spiritual  Court. 

i.  Tithes  severed  from  the  nine  parts 
may  be  sued  for  in  Court  Christian. 
BlackwMt  Case,  843—220. 

5.  The  Spiritual  Court  has  cognizance 
of  a  reSfusal  to  set  out  tithes.  Gale 
V.  Etoer^  1579. 

6.  A  modus  may  be  sued  for  in  the 
Spiritual  Court,  as  well  as  the  tithes 
in  kind.  Scot  v.  JVall,  ^Sl.— /So^A^- 
ham  V.  Fanshaxo,  809. 

7.  And  the  defendant  may  plead  a  mo- 
du$  there ;  and,  if  admitted,  the  Spi- 
ritual Court  may  proceed  upon  it ; 
but  if  denied,  it  cannot  proceed, 
propter  triationis  defectum.  Per  Lord 
Hardmckcy  809. 

8.  The  right  of  tithes  said  to  be  a  ques- 
tion of  mere  ecclesiastical  cogniz- 
ance, though  one  of  the  parties 
should  happen  to  be  a  lay  servant  of 
the  parson  who  claims  them.  Year 
Booky  11.  a.  pi.  7.  1566. 

9.  Where  the  right  to  tithes  in  kind  is 
admitted,  ana  a  question  arises  be- 
tween the  rector  and  vicar  to  whom 
payable,  such  question  is  triable  in 
the  Spiritual  Court  Cheesman  v. 
i/1%,862. 

10.  A  disturbance  in  the  road  for  the 
carriage  of  tithes,  is  a  question  of 
ecclesiastical  conusance.  Hahey  v. 
Habey,  468. 

11.  Thouffh  tithes  be  in  fact  set  out, 
yet  if  the  parishioner  refuse  to  let 
the  parson  come  for  them  by  the 
usual  way,  he  may  sue  for  them  in 
the  Spiritual  Court.     Anon.  1572. 

12.  Where  the  original  matter  belongs 
to  the  jurisdiction  of  the  Spiritual 
Court,  the  determination  of  every 
thing  that  depends  on  it,  belonss 
to  the  same  court,  though  triable 
by  common  law.  Roberts  m  Case^ 
253. 

1 3.  Covin  to  cheat  the  parson  of  his 
tithes  is  not  cognizable  in  the  Spi- 
ritual Court,  but  at  common  law. 
Stdfi  V.  Goodlock,  158; 

1 4.  After  tithes  have  been  s«t  forth, 
the  owner  of  the  land  detains  them, 
wheth^  a  suit  lies  in  th^  3pirit]tial 


Spiritual  Court. 

Court.    Q^erey  Leigh  v.  fVoody  205. 
It  seems  it  may,  Una.  in  notis. 

15*  But,  if  a  stranger  take  them  after 
they  are  set  forth,  the  remedy  is  only 
at  common  law.  Leigh  y.  Woody  206. 

18.  A  temporal  man  may  not  have  a  suit 
in  Court  Christian  for  tithes ;  but  he 
who  takes  a  lease  of  tithes  may  have 
his  remedy  at  common  law,  for  his 
tithes  taken  away.  Alden  v.  TothUly 
448. 

17.  The  Spiritual  Court  has  no  juris- 
diction on  the  question,  whether  a 
dburch  be  impropriate  or  not.  Owen 
v.  AU  SaintSf  278. 

18.  An  action  on  th6  case  does  not  Ue* 
for  suing  in  Court  Christian  for 
tithes  of  Silva  Cadua.  IVaterhause  v. 
Bamdey  227.     Vide  Silva  Caduoy  S. 

19.  Pending  a  suit  In  prohibition  upon 
suggestion  of  eimodusy  there  can  be 
no  suit  in  the  Spiritual  Court  for 
tithes  subsequently  accrued.  Linge 
v.  Guntery  373. 

20.  Where  a  modus  was  pleaded  to  a 
libel  in  the  Spiritual  Court  for  tithes, 
die  Court  of  Exchequer  granted  an  in- 
junction to  the  Spiritual.  SirEdt»ard 
Slacket  v.  Dr.  Finneyy  661. 

21.  Whether  a  commitment  of  a  de- 
fendant to  a  suit  in  the  Ecclesiastical 
Ctfhrt,  by  two  justices  of  peace,  on 
the  certificate  of  the  ecclesiastical 
judge  of  his  contumacy  in  not  ap- 
pearing, be  good  under  the  statute, 
27  H.  8.  c.  20.  Qtf .  Rex  v.  James 
Owuy  939. 

Stubble. 


1.  Tithe  is  not  payable  of  stubble  after 
the  com  is  cut.     Andrews  v.  LanCy 
477. — FranJdvn  v.  The  Mastery  Sfc.  of 
St.  Crouy  629. 

2.  Though  mowed  and  used  as  fodder 
or  manure.  Tennant  v.Stubbingy  1438. 


Tares. 


Tares  cut  green  and  given  id  cattler, 
or  cut  greep  and  harvested  and  made 


21(>,> 
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Tares. 

into-  winter  fodder  in  the  nature  of 
hay,  are  tithable,  and  are  a  great 
tithe.  Steers y.Brassier,7 ^2.  Hodgson 
v.  Smithy  TiS,  in  notis. 


Teazels. 

Teazels  are  small  tithes,  and  belong 
to  the  vicar.     Hunt  v.  Codrington^ 

Terrier. 

1.  For  the  description  of  a  terrier,  Vid. 
1406,  in  the  notes. 

2.  A  terrier,  although  not  signed  by 
the  impropriate  rector,  nor  by  any 
person  for  him,  is  evidence  asainst 
nim  as  to  tithes  claimed  by  him  in 
the  parish     Potts  v.  Durante  1454>. 


Tithes. 

1.  Are  payable  of  common  right  He 
omnibiu  renovantibus  et  crescentibus* 
Per  Richardson  Chief  Justice,  477. 

2.  And  where  the  increase  is  twice  or 
oflener  in  a  year,  tithe  is  as  often 
payable  as  of  pigeons,  hens,  Sec*  Ih. 

3.  And  where  there  are  two  gatherings, 
as  of  fruit,  peas.  Sec.  tithes  are  twice 
payable.  Andretos  v.Lane,  477,  478. 

4.  So,  when  there  Is  a  crop  of  peas, 
and  then  a  crop  of  carrots  in  the 
same  year,  tithes  are  payable  for 
both.    Ibid.  Vid.  Turnips. 

5.  A  predial  tithe  is  explained  to  be 
that  which  is  perceived  of  the  ground 
and  gathered  from  a  place  certain,  in 
some  one  or  other  known,  certain, 
and  limited  parish.  Johnson  v.  Dan- 
dridge^  356 — Norton  v.  Clarke,  430. 

6.  Pk'edial  tithes  are  those  which  arise 
immediately  from  the  soil ;  mixed 
are  those  which  arise  mediately 
through  the  increase  of  animals. 
Per  Macdonald,  C.  B.  Scarr  y. 
rrffi%  College^  1445. 

7.  Afid  a 'persona!  tithe  seems  to  be 
that  which  comes  fi'om  the  labour  of 


Tithes. 

man.  •  Per  Macdonaldy  C.  B.    Scarr 

v/  Trinity  CMege;  1445. 

8.  Mixt  tithes  are  of  those  things 
which  receive  their  aliment  and  nu- 
triment from  the  earth  and  the  fruits 
of  it,  though  they  do  not  themselves 
proceed  from  the  earth,  as  wool, 
lamb,  calves,  &c.  Norton  v.  Clarke, 
430. 

9.  A  great  tithe  is  ma^us  ecdtnoe 
proventusy  and  a  small  tithe  'u  parvus 
ecclesue  proventus.    Id.4i29. 

10.  And  in  some  places  they  may  be 
a  ereat  tithe  which  in  others  is  con- 
sidered as  a  small  one.  The  tithe  of 
grapes  in  France  was  considered  as 
a  great  tithe ;  but  in  England  it  is  a 
smaUone.  7^.429.  Fide  77Sy  which 
seems  contra. 

11.  Whether  a  tithe  be  great  or  small 
is  to  be  determined  by  the  nature  of 
it,  and  not  by  its  locality  or  the  mode 
of  culture.    Sims  v.  Bennett^  876. 

12.  Before  the  council  of  Lateran  every 
man  might  pay  his  tithes  to  what 
parson  he  would.  Sir  Edxoard  Coke*s 
Case,  875.—  Slade  v.  Drake;  3S8. 

13.  Occupiers  of  manors,  &c.  belong- 
ing to  aliens,  enjoined  to  pay  their 
tithes  to  the  parsons  or  vicars  of  the 
parish.    5  H.  4.  c.  1 1.  14. . 

14.  Tithes  shall  be  paid  according  to 
the  custom  of  the  parish  where  due. 
27H.S.  c. 20,21 — 32  H.8.  c.7.— 44. 

15.  Where  it  is  not  known  in  what 
parish  lands  lie,  the  tithes  shall  be 
paid  to  the  parson  of  the  parish  to 
whom  they  nave  been  paid  time  im<» 
memorial.     Anon.  156. 

16.  But  where  there  is  no  immemorial 
custom  they  shall  be  paid  to  the 
parson  of  the  parish  where  the^wner 
of  the  land  lives.  Ibid.  Vid.  Reco- 
very of  Tithes,  11. 

17.  A  tortious  occupier  of  lands  shall 
pay  tithes  of  them.  RauHi^e  y. 
Wright,  470. 

18.  The  vendee  of  grass  before  it  is  cnt 
must-pay  the  tithe  and  not  the  vendor. 
Locktn  V.  Davenport,  472 
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Tillies. 

19.  So  in  the  case  of  corn  sold  before 
severance.    Grant  v.  Botf,  516. 

20.  But  if  sold  after  severance  the 
vendor  shdi  pay  the  tithe.  Ibid.'- 
Vid.  Nursery  Plants.-^  Vid.  Tamell 
V.  AthiU,  537. 

21.  Tithe  ought  to  be  paid  as  soon  as 
the  tenth  part  can  be  severed  from 
the  nine,  if  there  be  no  custom  to 
the  central^;  as  for  corn  and  hay, 
as  soon  as  it  is  made  into  shocks  pr 

'    cocks.     Anon.  562. 

22.  Wheat  is  bv  the  common  law  tithe- 
able  in  the  sneaf.  Erskine  v.  Ru^ 
and  BreiMiery  966^^Mantdlv.  Patncy 

l504f.—Shallcross  v.  Totofe,  1698 

For  the  manner  of  tithine  the  several 
titheable  subjects,  vide  the  retpeetive 
tales. 

23.  Barley  and  oats  are  titheable  in 
cocks  and  not  in  the  swarth.  Erskine 
V,  Ruffle  and  Bretostery  967. 

24.  A  custom  of  tithing  com  by  throw- 
ing nine  sheaves  into  the  owner's 
cart,  and  leaving  the  tenth  for  the 
parson,  without  previously .  setting 
out  the  tenth,  is  bad.  Baughton  v. 
fVright,  658. 

25.  A  custom  of  tithing  by  throwing 
aside  every  tenth  slieaf,  as  the  corn 
is  about  to  be  carried  away,  is  bad. 

.    Tennant  r.  Stubbing,  14S8. 

26.  Tithes  must  be  set  out,  so  that  the 
rector  may  compare  them  with  the 
other  parts.    Id.  ibid. 

27«  Where  there  are  above,  or  under 
ten  calves,  lambs,  pi^s,  &c.  the  tithe 
of  the  odd  number  shall  be  paid  ac- 
cording to  the  value,  and  not  be  car- 
ried over  to  the  next  year.  Egerton 
V.  fitO,  661. 

28.  Payment  of  tithes  for  one  thing 
*    cannot  be  a  discharge  of  them  for 

another.  Grysman  v.  Lemes^  165.— 
SheringtoH  y.  Fleetwood,  4>75.r-189. 
Vid.  Modus,  7,  8,  9,  10,  11,  12. 

29.  Purchasing  bulls  to  be  discharged 
.of.tiAies,  declared  to  be  subject  to 

Vol.  IV. 


Tiihes. 

the  penalties  of  the  statute  of  provi- 
sors*    2  H.  4.  c.  4. — 11. 

50.  The  same  provisions  enforced.  Rot. 
Pari. 7&SH.4f.  No.  1  IS.— 15. 

51.  The  defendant  tendered  fivepounds 
to  the  plaintiff,  desiring  him  to  take 
his  tithes  thereout.  Tlie  court  de- 
clared this  to  be  no  good  tender. 
Drake  v.  Brooking,  594*. —  Vid.  Runt" 
ney  v.  Willis,  775. 

32.  Where  the  defendant  insists  on  a 
tender,  and  the  plaintiff  on  the  hear- 
ing is  not  able  to  stfrcharffe  his  bill, 
except  as  to  the  sum  tendered,  will 
be  dismissed  with  costs.  Hawkins  v. 
Harkness,  868. 

S3.  But  where  the  sum  due  exceeds 
the  sum  tendered,  costs  ought  to  be 
paid  by  the  defendant.  WorraU  v. 
NichJils,  1302. 

34.  Where  the  plaintiff  submitted  to  a 
demurrer,  ana  then  amended  his  bill, 
but  before  the  amendment,  the  de- 
fendant tendered  the  tithes:  the 
Court  decreed'the  money  tendered, 
but  made  the  plaintiff  pay  the  costs 
of  gttit«  Henning  v.  fVilUs,  899.— 
Vid.  Costs,  12,  13»  14, 15,  10,  17. 

35.  By  the  several  statutes  of  dissolu- 
tion, tithes  in  the  hands  of  laymen 
are  declared  to  be  temporal  inherit- 
ances and  lay  fees ;  and  they  have 
also  the  like  remedy  in  the  temporal 
courts,  and  may  sue  for  them  in  like 
m^ner  as  for  lands,  tenements,  and 
other  hereditaments ;  and  tithes  have 
at  this  day  all  other  incidents  be- 
longing to  temporal  inheritances. 
Crayhome  v.  Taylor,  650. —  Vid. 
Leases,  S^c.  of  Tithes  per  to/turn. 

36.  Tithes  were  granted  by  the  crown 
with  other  possessions  of  an  abbey, 
and  tlie  grant  stated  the  premises  to 
be  of  a  certain  value,  as  mentioned 
in  a  particular,  but  that  particular 
did  not  include  the  value  of  the 
tithes ;  tteverdieless  thi&y  were  held 
to  have  passed.    Dickenson  v»  Reade, 

359.  : 

S7.  The    parsop  by  deed    indented, 
leases  his  glebe,  with  the  profits  and 


ailvantues  thereto  belonging,  ren- 
dering five  pounds  for  all  exacdoni 
and  demands  ;  the  tithei  do  not  pass 
by  such  general  words.  Periint  t. 
Hinde,  119,  in  notU,  161. 

38.  Tithes  are  not  separated  from  the 
rectory  by  a  lease  for  years  of  them. 
Dickentan  v,  Reade,  359. 

39.  Tithai  are  not  demisable  by  copy 
of  court  roll,  for  they  cannot  be  par- 
cel of  a  manor.      Sandt  v.  Dntry, 

40.  Ejectment  for  tithes  must  shew,  a 
demise  by  4eed.     Snadling  v.  Pkn, 


,    Turkies. 

Turkiea  are  thheable;  but  if  tidies  be 
paid  of  the  eggs  none  shall  be  paid 
for  the  chickens.  Carleton  t,  Bngfit- 
neli,  676.—  Vid.  Modti*  and  712. 


Tumips. 

1.  Tithe  of  turnips  is  payable,  diough 
they  be  raised  on  lands  which  in  the 
same  year  yielded  tithe  of  com. 
Bordley  v.  Ti'nM,  540,  and  are  not 
exempt  from  tithes  on  the  ground  of 
home  consumption.  fFiUtaMton  t. 
tord  Lomdale,  1858. 

2.  So  for  a  second  crop  of  turnips,- 
though  pretended  to  be  sown  for 
metiorating  the  ground  a^nst  the 
next  year's  crop.     HaU  t.  rStt,  606. 

3.  And  tithes  shall  be  paid  for  iurmpt 
drawn  fron  the  ground  and  given  to 
milcb  cows,  though  in  the  parish  in 
which  the  turnips  grew,  and  the  cows 
were  milked.  Hutnpkreyt  t.  StatAer, 
593. 

i.  So  for  agistment  of  sheep  o 


5,  Where  land, is  town  wjth  tumips 
after  the  cAm  ii  devti,  and  fed 
with  akevp  and  bairvB  ctitle,  tithe 


shall  be  paid  for  sacb  timipa.  Saxm- 
Jtn  ».  lA^,  71*.—  r«t  Agiamen^ 
17.  19. 

6.  And  the  tithe  ia  payable  1^  tl^ 
owner  or  occupier  of  the  lan^  and 
not  by  the  owner  of  the  beasts.  Kir- 
xAotD  T.  Xtfef,  859. 

7.  Tithe  of  turnips  must  be  set  oat  in 
heaps,  where  the  quantity  is  sufficient 
toaamitit.  fieatiMo«a  v.  jAifeo^  94>5. 

8.  A  modvx  for  tumips  is  bad.    Layng 

Treble  Value. 

In  a  bill  for  the  nngfe  value  of  tithes,  it 
ii  not  necesaarr  expru»tvU>  waive  the 
treble  value.    WooU  v.  Vd^ey,  1383. 


Alleged  grant  of  the  tithe  of  all  the 
venison  taken  in  a  forest.     116. 


VenUet. 

A  verdict  and  decree  for  tithes  in  Ae 
Court  of  Chaacety  allowed  as  a  plea 
to  a  bill  in  the  Exchequer.  Qira&er 
V.  Lowndtt,  674. 


Vicarage. 

1.  Where  a  vicarage  hath  long  c<nti- 
nued  an  endowment  shall  be  ^v- 
sumed,  thou^  no  ntfrument  or 
direct  proof  of  an  ^tdowment  can 
be  shewn.  Grymet  et  al  v.  Smitl, 
158. 

2.  The  extent  of  an  endowm^u  is  a 
matter  triable  in  the  Spiritoal  Court- 
^Ron.  286. 

3.  An  BppropriattQn  made  before  the 


depastured  within  the  parisli>  whether  prolitAble  or  unprotitable,  to      1752, 

which  it  was  objected  that  tithes  for  affstment  of  eaule  are  due  de  ~~^^^ 

eommunijurey  according  to  the  value  of  the  land,  after  the  rate  uf  2s,         t. 

per  pound,  and  that  Uierefore  this  tHodus  bang  but  for  part  of  the     ^''^■ 

tithe  in  specie  cannot  be  good. 

But  Lord  Hardmcke  C.  held  the  modus  good,  for  here  may  be  a  modia  of 

a  collateral  beueiit  to  the  parson  which  he  would  not  be  entitled  to  pound  ac- 

from  tithes  in  kind,  for  he  said  that  the  tithe  of  agistmenl  of  un-  n>nling  id 

profitable  catde  is  not  by  law  2^.  in  the  pound  yearly,  according  to  ofthel■^d^ 

the  value  of  the  lands,  for  if  the  anistmetit  is  only  for  one,  two,  or  ^  "" 
1  1         ,        .  ,      .  ,  ....  .         7    ■,       ■      ^tbatat 

three  months,  the  tithe  is  to  be  paid  only  in  proportion,  besides  in  tithe  of  >ii 

the  present  case  this  modtu  is  to  be  paid  for  all  cattle,  whether  pro-  "^'  *^^ 
fitable  or  unprofitable,  but  cattle  used  for  the  plough  or  the  pail  .bie  or  un- 
are  by  law  discharged  of  agistment  tithes ;  and  here  the  modus  ex-  P']^'^' 
tending  to  all  cattle,  whether  profitable  or  unprofitable,  may  give 
a  collateral  benefit  to  the  parson  which  he  would  not  be  otherwise 
entitled  to,  he  not  being  enliUed  to  agistment  tithes  of  cattle  used 
for  the  plough  or  pail ;  I  cannot  therefore  consider  this  modus  as  liable 
to  the  objection  Uiat  it  is  a  modta  for  part  of  the  tithe  in  specie; 
and  he  said  that  the  reason  of  allowing  Ss.  per  pound  according  to 
the  value  of  the  land  for  ag^tment  tithes  is  because  the  profits  of  the 
lands,  by  which  they  are  pud,  are  eat  by  the  beasts,  and  so  cannot 
be  had  in  kind,  and  upon  the  whole  declared  the  modus  good,  and 
ought  to  be  est^lished,  and  that  it  extends  to  all  manner  of  cattle, 
as  well  profitable  as  barren  catde,  and  decreed  the  same  accord- 
ingly, and  he  cited  as  in  point  Hoibeck  v.  Whadeoek.  Hardr.  1 84. 

It  appeared  also  in  this  case  that  the  dean  ami  chapter  of  Christ 
Churcki  Oxford,  were  the  patrons  of  this  church,  which  was 
ThonJmry  in  Gloucestersiire,  and  that  the  dean  and  chapter  bad 
in  their  custody  an  ancient  book  of  the  manner  of  tithing  in  this 
parish ;  and  it  was  therefore  further  ordered,  that  an  authentic  copy 
of  this  book,  witnessed  by  the  roister  of  the  dean  and  chapter, 
and  another  credible  witness,  should  be  delivered  to  tlie  parishioners 
for  their  use. 

M.  26  Geo.  II.   A.  D.  1752.    Scac.  [8«] 

Mordm  V.  Knight.  [2  Wood,  478.] 

The   rector  of  the  parishes  of  Cantley  and  Southwood  in  the  Fncgat 
county  of  Nor/blk,    claimed   the   tithes  of  top   wood   cut    from  biUMsnMde 
pollard  trees  not  being  timber,  and  made  into  fiiggot  wood  and  otu^wval 
billets.  t™«T 

The  defendant  said,  that  he  was  possessed  of  a  &rm  and  lond^  in  ■'■°^,  ^ 
the  said  parishes,  and  had  cut  and  lopped  several  oak  and  timber-  KrairHi  be. 
trees,    part  whereof  he  burnt  in  his  fiunily  and  s^  the  rest;  that  ^^  "^ 
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~^^~  faction  for  the  sanie,  because  the  trees  from  wtacb  tl»e  saaa  wooa 

V.  was  cut  were  large  trees,  and  used  as  timber  in  the  said  county,  and 

*'"^""  were  all  of  them  at  least  above  the  growth  of  twenty-five  years. 

wen  made        The  court  w&s  of  Opinion,  "  that  the  said  billets  and  &ggots 

™'!1«*'  were  exempt  from  the  payment  of  tithes,  for  that  the  same  were 

lithahle.  cut  from  trees  of  above  the  growth  of  twoity  years  before  they  were 

made  pollnrds,"  nn<l  therefore  dismissed  the  bill  without  coste.  [a) 


H.  2fiGeo.  II.  A.D.  1753,  Scac. 
Walton  V.  T^_s.  [8  Wood's  Deer.  483.] 
Tiilws  of  The  plaintiff,  as  rector  of  MieUeAam  in  the  county  of  Suny, 
Uipanuinot  ^^j  as  vicsr  of  Dorfa'i^  in  the  siud  county,  claimed  the  tithes  o^ 
i>efi>re  tbc  hops  on  a  hop>ground  of  ten  acres  and  a  half  in  MickUham,  and 
'id^cdtnd  **"  another  hop-ground  of  eighteen  acres  in  Dorkitig;  and  prayed, 
giiiwred  that  the  defendant  might  be  compelled  to  account  for  the  tithe 
^^"'^  of  all  the  hops  which  he  had  grown,  gathered,  and  picked  within 
SLC.  _  the  said  parishes  since  the  25th  of  3ltirrA  1?51,  and  to  pay  the 
Mss.     *    plmntifTwhat  should  appear  to  be  due  and  owing  to  him  upon  sodi 
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account. 


The  defendant  admitted  the  plaintilTs  title  to  the  rectory  and 
the  vicarage,  and  said,  that  for  five  years  past  he  bad  ooca{Med 
two  hundred  and  fifty  acres  of  land  in  Micftiebam,  and  for  sixteoi 
years  past  had  been  owner  and  occupier  of  eigh^  acres  of  land  in 
Dorking  and  the  tlthablc  places  thereof;  that  he  planted  Home  PiM, 
Chapel  Lands,  L/ong  Winters,  and  other  acres  of  land  in  MidtUkam 
with  hops  in  1747,  the  Kame  being  alwnys  before  then  arable 
[  642  ]  land ;  that  in  1745  he  had  hops  growing,  for  the  first  year,  on  the 
six  acres  and  a  half  and  seven  perches  in  an  open  lield,  part  of  a 
farm  called  Denfn/s  in  the  parish  of  Dorking,  the  same  being  always 
before  arable  land  afler  the  plaindCT  became  vicar  thereof;  that  in 
that  year  he  had  offered  to  pay  the  pluntiff  any  reasonable  conqjo- 
sition  for  the  tithes  tliereof,  but  that  he  insisted  on  talcing  the  titbes 
in  kind ;  that  he  lliereupon  desired  to  know  how  he  should  set 
them  out ;  that  the  plaintiff  said,  that  for  that  year  only  he  sboold 
pick  all  the  said  bops,  and  that  he  would  have  all  the  haps  mea- 
sured, and  would  take  every  tenth  basket,  and  that  the  defendant 
might  think  himself  well  off  that  he  did  not  make  him  dry  the 
tenth  part  of  the  said  hops ;  that  the  defendant,  well  knowing  that 
that  manner  of  tithing  would  spoil  the  colour  and  bruise  and 
damage  the  other  nine  parts  of  the  said  hops,  and  greatly  lessen 
the'  value  thereof  for  sAle,  took  counsel's  advice  with  respect  to  the 
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due  manner  of  setting  out  the  tithe  of  the  said  hops;  that  his      1753. 
counsel  gave  his  opinion,  "  that  the  tithe  was  by  law  to  be  set  out        ^  ^^ 
by  dividing,  separating,  and  setting  out  every  tenth  hill  in  the  hop-         v. 
ground,  and  by  severing  the  binds  of  the  bop  plants  in  every  such      ^y^** 
tenth  bill   from   the  soil;''    but  that  the  then  impropriatrix  of 
the  rectory  of  Dorking  declaring  that  the  tithe  of  hops  growing  in 
the  open  grounds  in  that  parish  were  great  tithes,  and  insisting, 
that  as  such  she  or  her  lessees  were  entitled  thereto,  he,  the  de- 
fendant, did  not  set  out  his  tithe  of  the  said  hops,  apprehending 
that  he  could  only  be  answerable  for  the  same  to  such  one  of  them 
as  should  be  entitled  thereto ;.  but  that  she  afterwards  not  insisting 
on  the  same,  he  offered  to  make  the  plaintiff  a  satisfaction  for  the 
same,  and  sufi^ed  him  for  several  years  to  take  his  tithe  hops  in 
the  said  parishes  for  quiet  sake  by  measuring  the  tenth  part  of  all 
the  hops  growing  on  his  said  lands  after  they  were  picked,  and  by 
taking  every  tenth  basket  thereof  to  his  own  use.     He  admitted, 
that  in  the  year  1751  he  had  hops  growing  on  his  aforesaid  hop- 
grounds  in  botii  the  said  parishes ;  and  insisted,  that  he  did  not 
gather,  pick,  carry  away,  sell,  dispose  of,  or  convert  the  same  to 
his  own  use,   without   truly  setting  out  the  tithe  thereof;    that, 
on  the  contrary,  he  divided,  separated,  set  out,  and  left  the  full 
tenth  part  of  all  (he  said  hops,  by  setting  out  eveiy  tenth  hill  on 
which  the  hops  grew,  and  by  severing  the  binds  or  stems  upon 
every  such  tenth  hill  from  the  ground  or  soil,  and  by  leaving  the 
said  hops  upon  the  binds  or  stems  upon  every  such  tenth  hill  upon 
the  hop-poles  standing  thereon,  so  that  the  hops  growing  upon  his 
hop-poles  might  not  be  damaged,  but  might  be  gathered  and  car-    r  84^3  ] 
ried  away  by  the  plaintiff  for  his  own  use  within  a  convenient  time ; 
that  he  gave  the  plaintiff  notice  that  he  had  divided,  separated,  set 
out,  and  left  the  said  respective  tenth  parts  from  the  nine  parts 
thereof  to  his  own  use  for  the  tithes  of  the  said  hops  and  binds ; 
and  that  he  took  and  carried  away  the  other  nine  parts  of  the  said 
hops  growing  on  his  said   hop-grounds  in  the  year  1751;    and 
he  insisted,  that  that  manner  of  setting  out  the  said  tithes  was  the 
only  method  by  which  the  tithe  of  hops  ought  to  be  set  out  by 
law.     He  admitted  that  the  plaintiff  bad  not  carried  the  same  away 
so  set  out,  but  had  let  the  same  lie  and  rot  on  his  said  land ;  and 
that  he  had  brought  his  action  of  damages  against  him ;    and  he 
insisted,  that  the  tithe  of  hops  ought  not  by  law  to  be  set  out  after 
they  are  picked  from  the  bind  or  stem,  but  in  the  manner  aforesaid. 
He  denied  that  there  was  any  custom  in  either  of  the  said  parishes 
for  setting  out  the  tithe  of  hops,  but  that,  for  the  short  space  of 
time  that  hops  had  been  planted  in  the  parish  of  Dorkings  a  satis- 
faction had  been  usually  made  to  the  vicar  after  the  rate  of  10^. 
an  acre,  and  in  many  parishes  I2s,  an  acre  ;  and  that  the  plaintiff's 
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""  .  binds  or  stems  the  tenth  of  the  hops  growing  In  the  said  parish  of 
t.  Mickhkam,  or  satisfied  the  occupiers  of  the  bc^-grounds  for  the 
r**^  picking  of  them.  He  denicKl  tliat  he  knew  that  the  tithe  of  hops 
had  in  any  instance,  when  set  fortli  in  kind,  been  set  forth  in  either 
of  tliesaid  parishes  after  the  hops  were  gathered  and  picked  from 
the  binds  or  stems;  and  he  set  forth  the  (]uantities  and  values  of  the 
h<^  he  had  growed  in  titc  said  je.ir. 

The  plaintiff  replied ;  the  defendant  rejoined :  and  witnesses  were 
examined  on  both  sides;  and  upon  heaiing  counsel;  and  reading 
the  depositions  of  several  witnesses  ;  and  a  receipt  signed  by  the 
plaintiff  the  21st  of  October  IT+S;  and  upon  full  debate  of  the 
matter;  the  court  declared,  (hat  the  method  of  setting  out  the  tithe 
ofhops  insisted  on  by  the  defendant  in  his  answer,  is  no  good  setting 
out  of  his  tithe  of  hops ;  but  that  hops  ought  to  be  picked  and 
gathered  irom  the  binds  before  tliey  are  tithable ;  and  therefore 
ordered  the  defendant  to  account  for  the  value  of  his  liops  growing 
on  his  said  lands  in  the  parishes  of  Mirliekam  and  Dorking  from 
LadyDay  1751,  when  gitthered  and  picked  from  the  binds ;  and 
to  satisfy  the  plaintiff  for  die  tidies  thereof  accordingly,  with  his 
costs  of  this  suit  to  this  time  to  be  taxed ;  and  that  an  injunction 

[  8i4  ]    be  awarded  to  stay  the  defendant's  said  proceedings  at  law  :  Ute 
consideration  of  fatare  costs,  and  all  further  directions,  to  be  re- 
served until  after  the  report. 
s  Br.  From  this  decree^  Mr.  Tyers  aj)peated  to  the  House  of  Lords, 

^^'  setting  forth  that  the  manner  of  setting  out  the  tithes,  by  the  ad- 
measurement of  the  hops  in  baskets,  would  be  very  prejudicial  and 
inconvenient  to  both  parties,  as  t)ie  hops  by  that  means  would  be 
necessarily  bruised,  tlie  flower  and  condition  thereof  hurt,  and  the 
hops  thereby  very  much  doniaged ;  that  it  hath  been  usual  of  late 
years,  for  hop  planters  to  direct  their  gatherers  to  pick  or  assort  their 
.  liops  into  different  pokes,  according  to  their  different  decrees  of 
fineness  and  colour,  to  wit,  tlic  fine  and  tlie  brown :  and  sudi 
assortment  is  the  most  tnaterial  and  expensive  part  of  the  manu- 
facturing of  hops,  thrice  as  much  time  and  expcnce  being  required 
in  picking  and  assorting  hops  into  two  different  parcels,  as  is  ncois- 
sary  in  picking  them  into  one  poke,  when  first  gathered ;  and 
(hat  it  is  unreasonable,  that  persons  claiming  tithes  should  have  die 
benefit  of  this  part  of  the  manubcture  of  hops,  which  costs  about 
51.  an  acre,  without  making  any  allowance,  or  contributing  any 
share  to  the  expence,  ami  pniyiiig  relief,  for  these  (amongst  oU»cr 
rettsons :) 

First,  There  is  no  posi  live  law  to  regulate  the  manner  of  tithing 
hops,  neither  is  it  fixed  by  imniemorial  usage  or  custom ;  tlu:  dc- 
termiiiations  of  courts  relating  thereto  have  been  viu-ious  ;  and 
therefore  that  manner  of  liihiup  seems  most  just  nnd  cqnitublc. 
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Vicarage. 

st.l.  R.2.  The  vicarage  might 
have  been  dissolved,  and  reunited  to 
the  parsonage.  Ward  v.  BriUony 
S30.  35S.     Vid.  AppropruUian. 

4.  A  dissolution  of  a  vicarage  in  repu- 
tation in  the  hands  of  a  prior  ahd 
convent,  and  so  coming  to  the  hands 
of  the  King,  vested  in  him  by  the 
St.  SI  H.  8.  c.  IS.  Ward  v.  BriUon^ 
SSO.  S5S. 

5.  A  vicarage  bein^  legally  dissolved, 
the  lands  and  tithes  with  which  it 
was  endowed,  revert  to  the  person 
from  whom  they  were  originally 
taken.    Id.  ibid. 

€.  Payment  of  vicarial  tithes,  or  a  com- 
position for  the  same  for  near  100 
years  with  a  constant  reputation 
that  all  tithes  but  those  of  com  be« 
loiu^ed  to  the  vicar,  and  two  decree& 
in  tormer  causes  in  his  favour,  held 
sufficient  presumption  of  an  endow- 
ment.   Fox  V.  Bardvoelly  716.  7S2. 

7.  A  vicarage  shall  not  be  considered 
as  reunit^  to  the  rectory,  notwith- 
standing there  may  have  been  no 
presentment  of  a  vicar  for  160  years. 
Robinson  v.  Bedd,  221. 

8.  A  vicar  without  shewing  his  endow- 
ment having  proved  that  he  is  en- 
titled generally,  has  made  out  a 
prima  Jade  caaey  and  the  defendant 
must  shew  his  exception  in  the  best 
manner  he  is  able,  nright  v.  South- 
tvoody  1884. 

9.  Where  the  vicarage  appeared  to 
have  been  endowed  since  legal  me- 
mory, tithes  decreed  against  a  modus 
of  Is.  per  acre  for  each  acre  of  marsh 
land^  and  all  other  vicarial  tithes. 
Sa4  V.  Smithy  1702. 


Unity  qf  Possession. 

I.  Unity  of  possession  by  a  religious 
person  of  tne  manor  and  parsonage, 
IS  no  discharge  for  the  copyholders. 
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Unity  qf  Possession. 

Branches  casey  156..    Vid.  Non  deci* 
mando. 

2.  No  unitv  of  possession  is  sufficient 
within  the  act  SI  H.  8.  c.  IS.  s.  21., 
but  a  lawful  and  perpetual  unity  of 
possession  time  out  x>f  mind.  Green 
V.  Bakery  or  the  Archbishop,  of  Can-- 
terburjfs  casCy  189,  1-92.  sed  vid. 
Green  v.  Buffkeuy  197,  in  notisy  vid. 
accord.  Proteose  v.  Dr.  Leyfieldy  264. 

S.  Unity  of  possession  does  not  destroy 
a  modusy  for  the  retainer  is  payment. 
Chambers  v.  Hanburyy  208. 

4.  An  abbot  seised  of  a  rectory  and 
manor  within  it,  dembed  both  to  one 
person,  who  afterwards  demised  a 
part  of  the  lands  of  the  manor  to  a 
subtenant,  in  whose  occupation  they 
were  at  the  time  of  the  dissolution 
in  SI  H.  8-,  and  bad  been  so  for  four 
years,  and  had  during  that  period 
paid  tithes ;  whether  such  lands  were 
exempt  from  the  payment  to  tithes 
by  unity  of  possession,  Qmere? — It 
seems  not.    Benton  v.  Troty  208. 

5,  A  religious  house  was  seised  of  a 
rectory  and  lands  within  it,  simul  et 
semdy  and  some  of  the  tithes  of  those 
lands  were  in  lease  under  a  reserved 
rent,  at  the  time  of  the  dissolution, 
it  was  held  that  they  were  chargeable 
with  the  payment  of  tithes  after  the 
dissolution,  because  payment  of  rent 
for  tithes  is  equivalent  to  the  pay- 
ment of  tithes  themselves.  Dobito/l 
V.  Curteency  287*  et  vid.  Dickinson  v. 
Readcy  S58-9.  vid.  Tithes,  exemption 
from,  6.  Controy  of  lands  which  be- 
longed to  a  Cistertian  Abbey.  Por- 
ter  V.  Bathursty  S7S. 

7*  Monasteries  which  came  to  the 
crown  by  stat  27  H.  8.  are  not  with- 
in  the  privilege  of  SI  i/.  8.  And 
therefore  where  the  prior  of  Hatfield 
was  seised  of  lands  and  of  a  rectory 
time  immemorial,  in  right  of  the 
priory,  which  was  dissolved  by 
27  H.  8.,  and  the  King  held  the  pri- 
ory in  his  hands  for  a  year,  and  then 
in  the  28//.  8.  granted  it  to  the 
Abbev  of  Barkingy  which  was  dis- 
solvea  by  SI  H.  8^  and  the  lands 
and  rectory  were  afterwards  severed- 
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Uniitf  of  Possession. 


^  the'lands  were  held  not  to  be  entitled 
to  the  benefit  of  SI  H>  8.  Wright  v. 
Gerrard  Sf  HUdersham,  506.  375. 

8.  Utiity  of  possession  of  the  oardonage 
appropriate  and  the  lana  tithable 
was  no  discharge  at  common  law. 
Wright  V.  Gerrard  Sf  Hiidersham^ 
388.  420. 191S.  v.Jinemy  733. 

9.  But  St.  31  //.8.  has  made  it  so  in 
cases  coming  under  that  statute,  390. 

10.  Whether  unity  of  possession  by  a 
greater  or  by  a  lesser  abbey  may  not 
be  of  different  effect.  ClavtU  v.  Or^m, 
1354. 

Usage. 

Usage  as  to  tithes  shall  explain  a  lease 
of  a  farm  with  all  tithes  against  the 
very  words.  Qjuaintrill  v,  Wright, 
678. 


fVoad 


Is  a  small  tithe,  431.  vid.  BadcerviUe 
V.  Clarke,  1567.  Whether  a  custom 
to  take  every  tenth  basket  of  woad 
in  discharge  of  the  tithe  of  the  se- 
cond cutting,  in  consideration  of  the 
expence  and  trouble  attending  the 
cultivation  and  gathering  it,  be  good. 
Q.^It  seems  not,  unless  the  custom 
be' alleged  within  a  whole  country. 
Andretos  v.  Lane,  473. 

Wood  and  Underwood. 

Vide  va.  3,  4,  5,  6,  7,  8,  9,  10.  12.  15. 
and  Silva  Cadua. 

1.  Whether  tithe  wood  be  due  of  com- 
mon right,  Q.?  Jordan  v.  CoUey  and 
others,  &2i5. 

2.  No  tithe  is  due  for  wood  felled  of 
20  years  or  upwards,  45  Ed.  3»  c.  3. 
47  Ed.  3.  Rot.  Pari.  No.  9.  A.  D. 
1 373.-4, 5.  8  R.%  Rat. Pari. Np.21 . 
A,  D.  1384.— 9.  vm/.  Petition  of  the 
Commons  on  this  subject,  Rot.  Pari. 


Wood  and  Underwood. 

2  H.  5.  No.  7.  A.  D.  1414^  with  the 
King's  answer,  15,  16. 

3.  Decree  of  tithes  of  underwood  in 
the  King*s  forest,  A.  D.  1330.— 115. 

4.  Wood  is  understood  te  be  oak,  elm, 
asht  and  such  as  is  fit  for  building ; 
and  of  the  loppings  of  these  which 
are  above  20  years  old  no  tithe  is 
due.  P/oturf.  470.— 133.  vid.  827- 
831.     Vid.  Ram  v.  Patenson,  166. 

5.  And  though  the  loppings  of  timber 
trees  20  years  old  be  not  themselves 
of  that  age,  yet  no  tithe  is  due  of 
such  loppings,  165. —  Vid.  Morden  v. 
Knight,  841. 

6.  Yet  other  trees  may  be  timber  by 
the  custom  of  thfe  country,  and  so 
exempt  from  tithes,  as  aspen  trees. 
Wright  V.  Poujle,  S57,— Beech,  Sfc. 
858.  in  no*w.—  rtrf.  657.  827. 

7.  Tithes  are  due  of  hornbeam,  and 
other  wood  not  fit  for  building,  as 
well  as  of  their  loppings,  though  up- 
wards of  20  years  old.  Sobyv.MoUns, 

133. 

8.  Of  birch,  holly,  elder,  and  maple. 
Anom.  828* 

9.  If  a  timber  tree  be  lopped  before  it 
is  of  20  years'  growth,  and  afterwards 
be  lopped  every  10  or  7  years,  tidies 
shall  be  paid  of  such  lops.  Walton 
V.  Tryon,  833. 

la  Timber  shall  be  presumed  to  be 
above  20  years' growth,  unless  the 
contrary  be  proved.  Uoyd  v.  Mack- 
VHirth,  645. 

11.  Firewood  cut  to  be  sold  is  tithe- 
able.     Witherington  v.  Harris,  584. 

12.  Tithe  is  due  of  wood  made  into 
charcoal.     Coe  v.  Smith,  577. 

13.  Whether  ash-poles  used  in  hus- 
bandry be  tithable.  Q.  f  Gee  v.  Perch, 
581,  582. 

14.  Wood  cut  every  ten  years  for  the 
purposes  of  husbandry  is  tithable. 
Smith  V.  WiUiams,  608. 
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IVood  and  Underwood. 

15.  Where  furze  and  bushes  are  out  to 
clear  the  groand  and  prepare  it  for 
tillage,  no  tithes  are  payable,  though 
thej  be  made  into  faggots  and  sold. 
Id,  ibid, 

16.  Underwood  and  furze  spent  for 
firing  or  fencine  the  premises  is  not 
tithable,  but  underwood  or  furze  sold 
is  tithable.    Rqff^  v.  Harding^  610. 

17*  Coppice  wood,  or  underwood,  and 
wood  growing  on  stubs  or  stems, 
though  of  oak  or  ash,  are  tithable, 
unless  exempted  by  custom.  Turner 
V.  Smith,  529.—  Vid.  832. 

18.  Whether  tithes  shall  be  paid  for 
fuel  spent  in  the  house,  where  there 
is  no  custom.  Q.?  Anon.  562 — Vid, 
582.  829.  969.  658.  838. 

19.  Furze  cut  in  one  parish  cannot  be 
exempted  from  tithe  by  being  em- 
ployed in  the  purposes  of  husbandry 
m  another  parish,  1028. 

20.  Wood  growing  in  hedge  rows  not 
exempt  from  the  payment  of  tithes 
l>ythe  custom  of  a  parish.  ManteU 
V.  Paine,  1504. 

21.  Tithes  are  due  of  broom  made  in- 
to bavins;  of  the  lops  and  tops  of  old 
timber  pollards,  and  of  wood  grow- 
ing in  hedge  rows.  B^s  v.  Martin, 
541^"  Brook  v.  Rogers,  224 — Fid. 
Ram  V.  PaUenson,  166. 

22.  Aldern  poles,  though  of  trees  above 
20  years'  standing,  and  eoppice  wood 
made  into  faggots,  though  burnt  in 
the  owners  house,  being  out  of  the 
parish,  are  tithable.  Goodall  v.  Per- 
kins, 543. 

23.  No  tithe  shall  be  paid  for  wood  to 
fence  com ;  it  being  a  general  rule 
that  no  tithes  shall  be  paid  for  any 
thing  whereby  the  tithes  are  increas* 
ed.    Anon,  562. 

24.  Whether  wood  felled  or  cut  be 
subject  to  tithe,  does  not  depend 
upon  the  subsequent  use  to  be  made 
otit.     Per  Lord  Hardmcke,  830. 

25.  Wood  is  dc  jure  a  great  tithe,  but  I 
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may  pass  to  the  vicar  by  usage  under 
the  words  aberagium  et  minuta  de- 
cima*  Reynolds  v.  Green,  1573. 

26*  Wood  ought  to  be  bound  up  by 
the  occupier  before  the  tithe  is  set 
out.     Gee  v.  Perch,  581. 

27*  Tithe  wood  must  be  set  out  by  the 
owner  or  occupier  upon  the  land,  at 
the  time  of  fallmg.  Per  Lord  Hard- 
mcke,  830. 

28.  Whether  the  owner  of  underwood 
be  bound  to  make  up  the  tithe-wood 
into  faggots  or  stacks,  &c.,  as  lie  does 
the  nine  parts?  Q.  Bree  v.  Drew, 
700. — ana  Baboume  v.  Eyres,  ibid, 
in  notis,^and  Waterman  v.  Jones, 
701,  in  notis, 

29.  Oak  wood  of  more  than  -20  years 
standing,  not  growing  from  acorns, 
but  from  old  stools,  which  belonged 
originally  to  trees  which  had  stood 
more  than  20  years,  were  held  not 
to  be  so  clearly  entitled  to  exemption 
from  tithe  as  to  make  a  verdict  which 
subjected  them  to  tithe  a  wrong  ver- 
dict. Ford  v.Racster,  1729. — et  vid. 
Wattank  v.  Hayaoard,  1058. 

30.  Tithe  of  wood  consumed  by  the 
occupier,  decreed  no  customary  ex- 
emption, being  proved.  Lagden  v. 
Flack,  1927. 

31.  No  custom  in  non  decimando  can  be 

food,  except  for  wood,  and  for  a 
nown  ancient  district,  not  less  than 
a  county  or  a  hundred.  Page  y, 
Wilson,  2071. 

32.  Tithes  of  germins  springing  from 
old  stools  decreed,  though  part  ap- 
peared to  be  of  more  than  20  years' 
ffrowth;  but  an  offer  was  made  to 
leave  the  question  open,  whether  the 
stool,  being  privileged  by  its  nature 
and  age,  should  privilege  the  ger- 
mins.    Chichester  v.  Sheldon,  2092. 

TVool. 

1.  Fleece-wool  is  tithable.  Lister  v. 
Foy,  581. 

2.  But  locks  of  wool  arc  nut*    Id.  ibid. 
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d.  Tithe  shall  be  paid  of  lambs'  wool, 
though  the  lambs  had  been  tithed 
two  months  before.  Baker  ▼.  Sweety 
629.—  Vid.  Cartheto  v.  Edwardi^  826. 

4.  A  modui  of  one  penny  for  every 


WooL 


sheep,  and  a  faalfpenay  for  every 
lamb  brought  into  the  parish  after 
Candlemas f  and  sold  out  before  shear- 
inff  time,  is  a  xoool  modus,  and  not  an 
agistment  modus.  Gamons  ▼•  Bar" 
nard,  1462. 1468. 


THE  END. 


PtixikfA  by  A.  Stnhaii*  Ltir-Frintor  fo  tik  %itit^ft 
Frintcrt-Strecft,  Londoii. 
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which  is  both  the  least  prejudicial  to  the  owner^  and  most  bene-     1768. 
ficial  ta  the  parson  or  impropriator. 


Secondly,  the  manner  insisted  on  by  the  respondent^  by  picking  t. 
and  then  setting  out  the  tithes  by  admeasurement  in  baskets,  is  so  '^*^' 
very  detrimental  to  the  planter,  that  it  must  inevitably  be  the  ruin 
of  the  plantation  of  hops,  the  cultivation  whereof  is  of  extensive 
benefit  to  Ais  kingdom.  The  aiethod  insisted  on  by  the  a|^>ellant 
is  undeniably  fair  and  equitable,  not  liable  to  any  fraud  whatso- 
ever ;  whereas  the  method  insbted  on  by  the  respondent  is  avowedly 
oppressive  and  injurious,  in  no  wise  productive  of  any  benefit,  or 
])reventive  of  any  fraud. 

Mr.  fValton  the  respondent  hoped  the  decree  would  be  affirmed 
(amongst  other  reasons)  for  these  following : 

First,  The  setting  out  the  tithe  of  hops  by  measure,  after  they 
are  picked  from  the  bind  or  stem,  is  the  surest  and  most  equal 
method,  and  liable  to  the  least  inconveniences ;  whereas  the  mediod  ([  S^5  ] 
of  tithing  contended  for  by  the  appellant,  by  every  tenth  hill, 
would  be  liable  to  great  fraud,  inasmuch  as  the  pUmter  of  hops 
would  have  a  right  to  set  out  for  tithe  every  tenth  hill,  to  be  com- 
puted from  the  place  he  hegeun,  at ;  and  he  might  any  y^iir  determine 
before  he  manured  his  hop-ground,  where  he  would  begin  to  set 
out  the  tithe,  and  thereby  would  certainly  know  every  tenth  hill 
through  the  whole  plantation,  and  might  n^lect  to  manure  or  im- 
prove tliem  so  much  as  the  other  hUls,  which  would  be  iligust  and 
unreasonable. 

Secondly,  The  method  of  tithing  contended  for  by  the  appeUanC, 
would  give  occasion  to  many  disputes  and  controversies;  98  the 
hops  growing  in  one  hill  are  apt  naturally  to  intermix  with  the 
hops  growing  on  the  hills  adjoining,  so  that  it  is  scarcely  possible  to 
sever  the  one  from  the  other  entire ;  and  the  owner  of  tithe,  or  his 
agent  or  servants,  exercising  the  right  of  entering  into  the  hop- 
grounds,  and  pulling  up  the  planter's  poles,  must  frequently  fiunish 
matter  for  suits  and  vexations ;  which  would  be  inconvenient  both 
to  the  owner  of  the  tithes,  and  to  the  parishioners. 

Thirdly,  The  appellant  hath  not  made  the  least  proof,  that  the 
tith^  of  hops  was  ever  set  out  before  they  were  picked  fi^m  the 
bind  or  stem,  or  that  they  were  tithed  by  the  tenth  hill  (which  is 
the  method  of  tithing  the  appellant  contends  for) ;  but  on  the  con- 
trary, in  many  instances,  where  the  method  of  setting  out  tithe-hops 
has  been  disputed  or  brought  in  question,  it  has  been  uniformly 
determined  and  adjudged,  after  solemn  argument,  that  the  tithe  of 
hops  by  law,  ought  to  be  set  out  by  measure,  after  they  are 
picked  from  the  bind  or  stem ;  and  the  decree  was  affirmed  by  the 
lords,  (a). 

(a)  BUst  ▼.  Chandler,  Bunb.  20.  tupra  625*     Ruden  r.  Crouchf  mpra  522.     JCnight 
v.  ffabey,  1531. 
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The  de- 
fendant 
answers  by 
protestation 
as  to  the 
prayer  of 
discovery 
and  ac- 
count; 


and  for  plea 
says,  that  he 
a|freedfoi 
bis  tithes 
with  the 
agent  of  the 
former  and 
present 
impropria- 
tor at  8/. 
a-year,  and 
that  the 
plaintiffhad 
not  given 
notice  to 
determine 
the  said 
agreement; 


and,  setting 
forth  an 
account, 
tenders  41. 
for  the  last 
half-year ; 
which  the 
plaintiff 
refuses  to 
accept. 


It.  Q6k^  Geo- U-    A. D.  1753.    Scac. 

Hilton  V.  HecUA.     [2  Wood's  Deer.  *76,] 

The  impropriator  of  lAfneham  claimed  all  tithes  in  the  villagies 
of  Lyneham^  Bradstockf  and  Clack;  and  prayed  an  account  for  the 
same. 

The  defendant  put  in  his  plea  and  answer,  and  by  protestation, 
not  acknowledging  or  confessing.  Sic  as  to  so  much  of  the  t>ill  as 
prayed  a  discovery  of  the  several  tithable  matters  and  things,  or 
any  of  tliem,  which  had  grown  or  arisen  on  the  lands  and  pre- 
mises within  the  parish  or  impropriate  rectory  of  Lyneham^  or  the 
tithable  places  tliereof,  at  any  time  before  and  unto  Michaelmas 
174<7,  or  the  quantities,  qualities,  or  values  thereof^  or  any  account 
or  satisfaction  for  the  same,  or  any  part  thereof,  pleaded  thereto ; 
and  for  plea  said,  that  one  </*  Htdbert  being  employed  and  duly 
empowered  by  one  Mary  Walker^  then  reputed  owner  and  impro- 
priatrix  of  the  said  rectory  of  Lyneham  and  the  tithes  thereto  be- 
longing, as  her  agent  or  servant,  to  collect  and  receive  for  ber  use 
the  tithes  and  dues  arising  from  the  said  rector}',  and  to  let  the 
same,  and  receive  the  rents- and  compositions  due  for  the  same,  he 
the  defendant,  about  the  17th  of  June  1736,  entered  into  an  agree- 
ment with  the  said  Htdbert  in  writing  to  pay  annually  7/.  1  Qs*  for 
his  tithes  of  com  and  grass,  together  with  the  small  and  privy 
tithes ;  that  he,  the  defendant,  renewed  the  said  agreement  with 
Hulbertf  who  acted  as  the  plaintiff's  agent  when  he  came  into  pos- 
session thereof;  and  that  be  had  duly  paid  for  all  his  said  tithes 
according  to  that  composition,  and  had  continued  to  go  on  so 
yearly,  at  the  rate  of  8/.  a-year  for  the  same;  and  therefore  he 
pleaded  the  said  agreement ;  and  he  set  forth  the  lands  he  occupied, 
and  the  tithable  matters  that  arose  thereon ;  and  insisted,  that  he 
ought  not  to  pay  them  in  kind,  the  said  plaintiff  not  having  given 
him  due  notice  that  he  would  no  longer  abide  by  the  said  agree- 
ment ;  and  he  tendered  the  4A  the  half-yearly  payment  then  due, 
which  the  said  Htdbert  refused  to  accept,  declaring  that  he  would 
not  abide  by  the  said  composition. 

The  plea  was  argued,  and  ordered  to  stand  for  an  answer,  but 
without  liberty  to  the  plaintiff  to  take  exceptions  to  the  same. 

The  plaintiff  replied  to  the  plea  and  answer ;  the  defendant  re« 
joined ;  and  witnesses  were  examined  on  both  sides. 

The  court,  upon  hearing  counsel,  and  reading  the  several  proo& 
in  the  cause,  and  the  several  agreements  and  receipts  from  J.  Htd- 
bert^ particularly  mentioned  and  insisted  on  in  die  plea  and  answer, 
ordered  the  bill,  as  against  the  defendant  Heathj  to  be  dismissed 
with  costs. 
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But  it  does  not  api^ear,  that  the  successors  of  tlie  vicar  have  ear      1784. 
joyed  the  benefit  of  this  decree,  by  taking  the  small  tithes  (the  cose    '^^ 
of  bne  farm  only  excepted,  on  which  it  is  proved  by  one  witness         ▼. 
that  tithe  was  taken);  nor  does  it  appear  on  the  other  hand,  that       ^^* 
they  h^ve  ever  submitted  to  receive  the  pension  of  6/.  ISs.  ^d.     A      fowke 
different  payment  of  l$L  per  annum  has  been  made  to  them:  a     ^m-. 
payment  far  too  small  to  be  a  fair  composition  for  the  tithes,  to 
which  they  were  entitled  by  the  decree^  if  the  decree  was  binding ; 
ibr  it  was  proved,  that  at  the  time  of  making  that  decree,  the  tithe  C  ^^^^  ] 
of  wool  and  lamb  only  amounted  in  value  to  90/.  per  annum.    The 
natural  inference  from  this  conduct  is,  that  the  parties,  or  their  re- 
presentatives, after  the  pronouncing  of  the  decree,  compromised 
their  rights ;  the  one,  not  appealing  from  the  decree ;  the  other, 
not  insisting  upon  the  benefit  of  it;  but  both  parties  agreeing  to 
substitute  a  money  payment  in  lieu  of  the  vicar's  claim ;  greater 
than  the  pension  which  had  been  received,  but  infinitely  smaller 
than  the  real  value  of  the  tithes;  which  must,  since  that  time,  have 
been  continually  increasing.     If  the  vicar  renounces  the  agreement, 
as  he  certainly  may,  it  is  just  that  the  other  party  should  not  be  ao 
cojicluded  by  the  decree,  as  to  prevent  all  enquiry  into  the  vicar's 
title.     That  inquiry  can  only  be  made  by  an  issue  directed  to  be 
tried  by  a  jury :  an  inquiry  which  has  never  yet  been  mad^in  that 
manner. 

The  proper  issue  to  be  tried  is.  Whether  the  plaintiff*  is  entitled 
to  all  small  tithes  within  the  parish  of  Lo/wesby?  which,  issue 
the  court  tlnnks  proper  to  direct ;  and  to  dismiss  the  cross-bill 
with  costs. 

The  cause,  on  the  petition  of  the  vicar,  came  on  to  be  re-heard  ^^^^'^ 
on  the  24th  of  January  1786;  but  it  was  ordered  to  stand  over, 
with  liberty  to  the  plaintiff*  to  amend  his  petition,  and  to  add  the 
impropriator  as  a  defendant  to  his  bill ;  and  both  the  petition  and 
the  bill  were  amended  accordingly. 

The  amended  bill  stated,  that  the  impropriator  pretended  to  be 
entitled  to  all  tithes  whatsoever  great  and  small  within  the  parish ; 
and  that  the  vicar  was  entitled  only  to  a  yearly  pension  of  twenty 
nobles,  or  6/.  ISs.  id,  for  serving  the  cure;  and  charged  that 
the  vicar  was  by  virtue  of  the  endowment  entitled  to  all  small 
tithes  in  the  parish ;  and  that  his  title  thereto  fully  appeared  from 
divers  deeds,  papers,  and  writings  in  the  impropriator's  custody  or 
power,  and  particularly  from  a  deed  without  a  date  made  by  Hugh 
bishop  of  Lincoln,  and  William^  then  dean,  and  the  chapter  of 
Lincoln,  to  the  master  and  brethren  of  the  hospital  of  Burton  St. 
Lazarus  in  the  said  county;  a  grant  or  impropriation  made  by  Wil^ 
liam  Faunt,  heretofore  owner  of  the  said  rectory  impropriate;  and 
divers  other  grants,  deeds  and  instruments  concerning  the  said  rec- 
Vol.  III.  C  c 
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17S4.     toryand  vicarage^  and  the  tithes  belonging  thereto  respectively; 
^^^      bnt  that  he  refused  to  produce  the  same. 

▼•  The  impropriator  denied,  that  the  vicar  was  endded  by  endow^ 

^^  m^it,  prescription,  or  usage,  to  any  of  the  small  tithes,  or  that  they 
Fimke  had  ever  been  pud  to  him  or  received  by  any  former  vicar ;  *  and 
c^.  insisted,  that  the  vicarage  was  never  endowed  with  any  tithes, 
*[  1264  ]  or  with  a  mansion-rhouse  together  with  the  glebe  lands,  bnt  that  the 
plaintiff  was  entitled  only  to  a  certain  annual  pension,  salary,  or 
sum  of  6L  ISs.  ^dL  for  the  maintenance  and  support  of  the  vicar 
of  the  said  parish,  being  payable  yearly  by  him  as  the  owner  of  the 
said  impropriate  rectory.  He  also  insisted,  that  in  case  any  such 
endowment  had  been  made,  it  had  been  long  since  void  and  annulled 
either  by  the  disapprobation  of  the  vicarage  or  otherwise  as  before 
'Stated ;  and  that  he  was  entided  to  the  tithes  both  great  and  small ; 
and  he  denied  that  he  had  in  his  custody  or  power  any  deeds,  in- 
stmmente,  or  writings,  or  copies  of  or  extracts  therefrom  concern- 
ing the  said  rectory  and  vicarage,  and  the  endowment  thereof^  ex- 
cept such  as  were  produced  on  behalf  of  the  defendants  in  this  cause 
at  the  original  hearing. 

Upon  the  re-hearine  the  court  affirmed  the  former  decree. 
The  vicar  thereupon  appealed  from  these  decrees  to  the  House  of 
Lords;  but  the  House  dismissed  the  appeal^  and  affirmed  the  de- 
crees.   I  have  not  inserted  the  reasons  alleged  in  the  printed  cases 
for  that  appeal,  because  there  seems  to  have  beoi  no  foundation 
for  it     So  well  satisfied  indeed  with  the  dedsion  was  sir  J.  MH^ 
Jbrdj  the  vicar's  counsel  on  the  re^hearing,  that,  as  he  declared  in 
fnfim  1469.  his  argument  in  the  case  of  Gamoru  Y.Bamardf  he  refiised  to  sign 
the 
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^  In  order  to  render  all  the  Volames  nearly  of  an  equal  size^  the 

.  Binder  is  requested  to  observe  that 

^2  Vol.  I.  is  to  conclude  with  signature  I  i 

-^<  Vol.  IL  to  b^n  with   signature  K  k  of  VoL  I.,  and  to 

conclude  with  signature  N  of  VoL  III. 
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As  only  one  series  of  pages  runs  all  through  the  work,  it  will  be 
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